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OBIIETEOPETUYECKHUE
ITPOBJEMBI IIPABOCYBBEKTHOCTHU

I0. E. IEPMAIKOB

Camapckuii 20cyoapcmeennviii ynusepcumem, 2. Camapa

MMPUMUTHUBHBIN CYBDBEKT:
BBEJIEHUE B MOP®OJIOI'1IO ITPABOBOU KYJIbTYPbI

Jloryka COLMAJIBHOTO ONTVMM3Ma HACTOJIBKO €CTeCTBEHHA B HAyd-
HOM NCCJE[OBAaHMM IIpaBa, YTO B OMMCAHMM KaKMX-JMOO IIPOLIeCCOB,
VIMEIOIIIX MeCTO B IIPABOBOJ PEAJIbHOCTY, HEJIETKO OTKA3aTbCA OT IIpH-
BBIUHBIX CTEPEOTHMIIOB «PasBUTMA» ¥ «COBEPIIEHCTBOBaHMA». O ueM Obl
HIY IIOBECTBOBAJ aBTOP, B KOHIE M3JIOMKEHNUA €My TPYAHO YKJIOHUTHCA
OT TIOMKMIAIOIIMX €r0 BBIBOJOB, OOYCJIOBJIEHHBIX IIOCTAHOBKOM IIPO-
06JeMbl — BCEBO3MOIKHOIO «IIPEOJIOJIEHNA», «0DEeCIeueHnd», «yKpel-
JeHVsA». VI JIIb B PETPOCIEKTMBE HAyKa, OTYACTY CTAHOBACH IIOJIMTHU-
YeCKOJ ITyOJIMIIMCTYMKOM, CIIOCOOHA KOHCTATMPOBATH Ierpajalfio, yObI-
BaHMe I[€HHOCTE}, [ABIMIKEHMEe B HUKyJZa. B OIMCaHMM KPUBNMCHOTO
COCTOAHMSA IOPUCIPYAEHIMY ONTUMMCTUYECKUI IUCKYPC MIPUCYTCTBYET
He B MeHBbIIEJ Mepe: JIO0OV KPU3UC MHTEPIpeTHpyerca Kak ¢asa B
pasBuUTUM OOBEKTa, KaK HECOOTBETCTBME YCTAPEBIINX TEXHOJIOTMUIA
HOBBIM 3aJjadaM, C(OPMYJMPOBAHHBIM BCENOOEIKIAIOIINM Pa3yMOM.
JIMea B cBoeM paCHOPS)KEHMM JIMIIb TaKOJM II03HABATEJBHBI MHCT-
pyMeHTapuili, KOTOPBI NPUMEHMM MCKIIYUTEJIbHO K YCJOMHAK-
IMMCA ¥ Pa3BMUBAIOIIMMCA MOZEJIAM, MOYKHO JIM PAaCCUMTHIBATHL Ha
U3yUeHMe IIPOIecCOB, MMEIONMX XapakTep pgerpanamuu? Karxumn
CpelCcTBaMI COBPEMEHHadA OpuaMdecKasd HayKa CIOCOOHa yCTaHO-
BUThb (PaKT IPUMWUTMBM3ALMY IIPABOBOM JKMBHM, OCKYIEHNUA IIPaBO-
BO KyJabTypbl? MoskHO Jsim cebe mpencTaBuUThb, 4YTOOBI IIPABOBE,
JIOCKOHAJIBHO M3Y4MB KaKyI0-JMOO 00JacTb IIPAaBOBOTO PETyJIMPOBa-
HUA, 3aABUJ BHUMAOIMM cobecermuukaM: «OOIIeCTBEHHbIE OTHOIIIE-
HuaA OoJibIlle He pearmMpyioT Ha IIPaBOBOe BO3JeENCTBME, IIPABOBOIL
IOPANOK BOCCTAHOBJIEHMIO He IOAJIEXKUT, SKM3Hb IIPABOBBIX HOPM
OKOHYeHa!».

Hayxka, Bo3pasar MmHe, nparmatmyHa. OHa II0 CBOell IIpupojne
ONTMMUCTUYHA, IIOCKOJIbKY CYIIECTBYeT JIMIIb AJIA IIOJyYeHUd pe-
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purb»'®. IIpn srom IlayHn oTMedas, YTO IOCTOSHHO MIPOVCXOAUT OOpPb-
0a Mexay ysKe IIPU3HAHHBIMM TPEeOOBaHMAMIY, IOABJIAIOTCS HOBBIE H-
Tepechbl, KOTOpble HEOOXOAMMO COBMeLIATh ¢ HOpesxkHyMu. llpusHanme
TeX WM MHBIX MHTEPEeCOB I WX pasrpaHMyeHye JOJIKHBI OCYILIeCTB-
JIATbCA HA OCHOBE pasyMa, B COOTBETCTBMM C CYIIECTBYIOLMM I[E€HHO-
cramn'®. Takum o0pasoM, CyOBbEKT mpaBa OyZeT obJyamaThb <« KUBOIA
[IPaBOCYO'BEKTHOCTBIO» TOJBKO B TOM CJydae, KOIZla €CTb YEeTKOe 3aK-
pelvleHrie B HOpMaxX IIpaBa TeX IIpaB (BMECTe C KOPPECIOHAVPYIOLIVIMIA
M O00f3aHHOCTAMM), KOTOPbIE COOTBETCTBYIOT CYILIECTBYIOIMM B KOHK-
PETHOM OOIIeCTBe COLMAJIbHBIM, TOCYJapPCTBEHHBIM ¥ MHIVBUIYAJIb-
HbIM MHTepecaM. IIpy 3TOM COOTHOIIEHVE MAaHHBIX MHTEPECOB M MX B3a-
JMIMHOEe OrpaHydeHre OOJLKHO ObITh MaKCUMAJbHO ONTVMAJIBHBIM.

2. JomxHa CYyIEeCTBOBATH IICUXOJIOIMUYECKas OpMEeHTaluusa CyObeK-
TOB, o0ecrieunBaloasd He TOJbKO CIIOCOOHOCTb MMETh IIpaBa, HO U
nprobpeTaThb, OCYILIECTBJATH, M3MEHATb I IPEKPAIaTb OpUANYeC-
Kue IpaBa ¥ O00A3aHHOCTM, T.e. OBITb YYaCTHMKOM IIPaBOOTHOILIIEHWMIL.
CriocOGHOCTL UeJioBeKa pPeaJM30BBIBATH CBOM IIpaBa M 00A32HHOCTH,
onpenieiAeTCs HE TOJIBKO €ro CIIOCOOHOCTBIO OCO3HABaThb CBOM JIeli-
cTBUA 1 0e3neficTBMA M UX IOCJEACTBUA, HO M COCTOSHMEM IIPaBO-
BOTO IIOpAAKA B TOCYyZapcTBe, IIPaBOBOJ KYyJIbTYpbl. B ycioBuax,
KOrja B oflIecTBe I[@ApAT pasymuHble (POpMBI JedopMaimy (IIpaBo-
BOJ HUIMJIM3M, IIPaBOBOIM WAEaM3M IIPaBOBOM MH(PAHTMINZM U [Op.)
IIPaBOBOTO CO3HAHNMA, OTCYTCTBYET IIPaBOIOPANOK, MHIAMWBUL He MO-
’KeT B IIOJIHOJ Mepe peasM30BBIBATH IIPaBa, IIPEIOCTABJIEHHBIE €MY
HOpMaMM IIpaBa, He OyZeT YyBCTBOBATBH OOIIECTBEHHYIO HeOOXOmy-
MOCTb ¥ HEe CTaHeT CIIOCOOCTBOBATBH MHTErpamuy OOIIecTBa.

Takum o00pasoM, IPaBOCYyOBEKTHOCTB — 3TO IIOHATME, KOTO-
poe CyIeCTBYyeT B IOPUAMYECKON Teopuy I IIPAKTMKe J BBI3bIBAET
MHOTOYJCJIEHHBIE CIOPBL JJId TOro d4TOOBI OHO B3aHAJO KOHKPETHOE
MEeCTO B CHUCTeMe IIPAaBOBBIX KaTeropmil, 3aKOHOJATEJI0 HeOoOXOIVMO
BBIPabOTATh CBOIO IIO3UIIMIO O €r0 COIEep)KaHuy I OTPas3uTb ee B
HOPMaTMBHO-IIPABOBBIX aKTaX. KpoMe TOro, HEOOXOIMMO MCCJIEeNO0-
BaThb YCJIOBUA, IIPM KOTOPBIX IPABOCYO'BEKTHOCTb OyIeT «$KMUBOIL»,
CMOKET pPeaJsI30BBbIBATBCA B IIPABOBBIX OTHOLIEHMAX, & HE IIPOCTO
OCTaHETCA CIIOCOOHOCTBIO, INPM3HAHHONM TOCYJapCTBOM B HOpMax IIpa-
Ba, T. e. Ha Oymare.

¥ Pound R. Social control through law. New Haven : Yale Univ. Press;
Oxford Univ. Press, 1942. P. 66.
19 Cm.: Ibid.
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Canxm-Ilemepoypecxuii punuan T'ocyoapcmeennozo ynusepcumema —
Bovicwas wxona sxonomuxu, 2. Cankxm-Ilemepoype

INPABOCYBBEKTHOCTDb B CUCTEME
TEOPETUKO-IIPABOBBIX IMOHATHIA:
OT TEPMMHOJIOTUYECKUX CIIOPOB

K METOJIOJUITUMYECKOI PEMHTEPIIPETAITUN

OueBUAHO, YTO TOT WMJIM WMHOV BapMaHT OIPEJEeJIeHNA IIPaBOBO-
TO TOJIOPKEHMA JIMIA JMMeeT JaJIeKO0 WIyIye IIOCHeACTBUA JJIA BCETOo
[IPaBOBOIO peryJmpoBanHus B ofmiectBe. Eciy, Kak yTBepsKIaeT W3-
BECTHBI IMBUJIMCT, B HAIllM JHU IIPABOBOE MBIILJIEHNE II€PEeKUBAET
«PaMKaJIbHYIO JIOMKY... ¥ IIEPEpOKJIeHMe M3 COBETCKOrO B KJACCU-
yeckoe»!, TO BOIPOC O TEPMUHAX, MCIOJIb3YEMbIX I[PV TEOPETUKO-
IPaBOBOM KOHCTPYMPOBAHMUM IMPaB JUYHOCTY, OTHOCUTCA K UUCIY
[IepPBOOYEPEIHBIX JJIA IIPOBEPKM HA COOTBETCTBME HOBBIM MMUPOBO3-
3pEHYEeCKM ¥ COIMaJbHBIM peanuAaM. IloaToMy BOIPOC O TOYHOM
BbIOOpE B3JIeCh pEJIeBAaHTHBIX IIOHATUIL ¥ OTCEBe IIOHATHUII HepeJe-
BaHTHBIX }MeEeT B3HAYMMOCTb, KOTOPYI0 HeJIb3d HemooueHnBaTb. Ote-
YeCTBEHHOE IIPABOBEEHIE IIpeAJaraeT cpasdy HECKOJbKO IIOHATUI,
0YEepUMBAONIVIX HOPUANYECKYI TPaHUILy JMYHOI cBoOOonbl. Hexoro-
pble IOHATHUA, Kacalollyecda OIpeJfeJleHns CcyObeKTa IIpaBa, IIOJy-
UMM CBOE 3aKpeIlieHre B HOpMaX [IeMCTBYIOIIEro 3aKOHOATeJb-
CTBa: Tak, Je(UHMUIVM IIPABOCIOCOOHOCTM M JeecHoCOOHOCTM JIaHbI
B I'pasxmanckom komexce PD (cr. 17, 18, 49 m gp.). Hpyrme noHATHA,
B YaCTHOCTM, I[EHTPAJbHOE B OTOM JIOTMYECKOM pALY IIOHATHE IIpa-
BOCYO'BEKTHOCTM, NPOJOJIKAIOT CYLIECTBOBAThH JIMIIIbL Ha CTPaHUIIAX
HAy4HBIX paboT, HO TeM MHTEpPEeCHE!l MX aHajmM3, YTO OH He IpeBpa-
maerca ipso facto B KPUTUKY [AEMCTBYIOIIETO 3aKOHOATEJbCTBA.

B oreuecTBeHHOM IIpaBOBENEHMM YK€ HECKOJBKO JIeCATUJIeTI
BEyTCA CIOPbI O TOM, HACKOJIBKO OIIPaBAaHO ¥ HEOOXOOMMO IIOHA-
Te mnpaBocyObekTHOCTU. Tak, mpod. MaTys3oB yTBep)KAaeT, dUTO
JAHHBII TEPMMH W3JIMIIIEH, IIOCKOJIbKY 0Oe3 HysKIbl YCJIOXKHAeT u Oe3
TOTO HEIPOCTYI0 MpPoOJEMAaTMKy ¥ IIPUBOAUT K HOBBIM Oecrepcrek-
TUBHBIM cropam? JleiiCTBUTeJbHO, KaKyH 3BPUCTUYECKYIO II€HHOCTD
HeceT B cebe pasOupaemoe IIOHATHE, M €CTb JM B HEM HEUYTO TaKoe,

! Benos B. A. [IBamuaTtmieTie BO3POYKIEHMS PYCCKOM KJACCUYIECKON
umBMIMCTUKY // T'paskIaHCKoe IIpaBO: aKTyaJsbHble IIPOOJIEMBI TEOpUU U
npakTugn. M., 2008. C. 18—19.

* Mamysoe H. V. Cyobexmvsable rpasa rpasikmad CCCP. Caparos, 1966. C. 84.
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YTO HeJb3d BBIPABUTH WHBIMYM OPUANYECKMMM TEepMMHAMM WM WX
coyeTaHUAMMU?

Ina aHammsa 9TOrO IMOHATMA TPYAHO HANTM MCXOOHBIE HOPMa-
TUBHO-IIPABOBbIe OpPMEHTUpPHBL JleiicTByIOIllee 3aKOHONATEJIbCTBO HE
COZIEP’KUT TOAOOHOrO TepMMHa, HO OH MHOTZa yIoTpebissgerca B Ie-
peBoax MeXIYHAapOOHBIX IIPABOBBIX akToB. Tak, B MeskgyHaposn-
HOM IIaKTe O TPa’KJaHCKMX M IOJMTUYeCKMX npasBax (cT. 16) domxcu-
pyeTcd, UTO «KaMKIbII UeJOBEK, IZe Obl OH HM HAXONMUJICA, VMeEeT
IIpaBO Ha [PMU3HAHME €ro IIPaBOCYOBEKTHOCTV». AHAJIOTMYHOE II0JI0-
JKeHMe conlepsKuTca B CT. 6 BceoOmiell nexjgapamyy IIpaB 4eJsOBEKa.
Hey:xenn mnoHaTMe NpaBoCyOBEKTHOCTYM CTAJI0O YAaCTBIO MMPOBOM Ha-
yku mpaBa? Jmosus ObICTpO pacceuBaeTCs, KOTJa YUTaeM OCHOB-
HOM (aHIVIMIICKMIL) TekcT npoxyMenrta: «Everyone shall have the right
to recognition everywhere as a person before the law». OueBumHO,
YTO B OTOM ¥ JAPYIUX CPABHMUMBIX CUTYalMAX MBI MMEEM JIeJI0 C
BOJIBHBIM II€PEBOJIOM, & IIPaBOCYyOBEKTHOCTH 00O3HA4YaeT IIPOCTO
nprsHaHMe (MpaB) JIMYHOCTY IIepef] 3aKOHOMS.

3 TIo muenmio H. B. Anjpmanosa, ynorpebisemsbnii B Jlekiapaimm 060~
POT «JIMYHOCTBL IIepes 3aKOHOM» B CBOEM «CIIEIMAJIbHO-TEPMIHOJIOIYECKOM
3HAYEHMM BIIOJIHE COOTBETCTBYET TEPMUHY IIPaBOCYyOBEKTHOCTb» (AxOpua-
Hoe H. B. IIpaBocyOBEKTHOCTB: pe30oHbI M pu3oMbl // Poccuiickmit esxeron-
Huk Teopym mpasa. 2008. i 1. C. 369). OTo yTBepskIeHME O4YEHb JasKe COMHI-
TEJIbHO, IIOCKOJIbKY «CYOBEKT» M «JIMYHOCTb», M YK TeM Oojiee «IIpaBo» U
«3aKOH» He MOTYT PacCMaTpMBaTbCA KaK B3aMMO3aMeHseMble VIV B3auMOOII-
penenuMble MOHATMA PaBHO KaK TPYIHO COMJIACUTBCA M C TeM IIOJIOXKEHUEM,
KOTOpOe aBTOp IPM3bIBAET «eIVHOMYIIHO I[IPUHATb» — IIPU3HAHME JIIa
CcyO'BEKTOM IIpaBa CO CTOPOHBI JPYIMX BOBCE He IIPEAIoJaraeT yCTaHOBJIEHVA
€ro NpaBOCYOBEKTHOCTM B CMBICJIE, BKJAABIBAEMOM OTEYECTBEHHOM IIpaBO-
BOJI JIOKTPMHOII B OTOT TepMmH Peup 3pmeck MoskeT maTm o0 MHBIX, Oosee
IIyOMHHBIX YCJIOBMAX CYIIECTBOBAHMA JIAYHOCTY, ObITHE KOTOPOJ HEM3MEH-
HO IIpeAIoJiaraeT CyIecTBOBaHMe JIpyroro m Ipu3HaHMUE C CTOPOHBI JIpyroro.
PackpeiTite MOHATHA NPaBOCYOBEKTHOCTY Hepe3 KOHCTPYMPOBAaHME HOPUIVI-
YeCKOJl JIMYHOCTYM B IIOJOOHOM KOMMYHMKATVMBHOM pakKypce IIpefCcTaBiAeT
HECOMHEHHBIII MHTepec (cp. dopMyIMPOBKM Takoro moxxoxa: Iloaaxos A. B.:
1) Obmaa Teopusa mnpasa: IIpobseMbl MHTepIpeTaryy B KOHTEKCTE KOMMYHM-
kaTuBHOro moxxoza. CII6., 2004; 2) AHTPOIIOJIOrO-KOMMYHMKATVBHOE 000-
CHOBaHMe IIpaB 4ejoBeka // IIpaBa 4esioBEKa: BOIPOCHI MICTOPVIM ¥ TEOPWIL
Marepnasbsl MesxBy3. Hayd-Teop. koH(. CII6.,, 2004. C. 3—28; 3) IIpomanne c
ryaccukoir // Poccmiickmii eskeromumk teopmm mpasa. 2008. i 1. C. 9—42),
HO HeJIb3fA CKa3aTbh, YTO DTOT IOAXOZ IOJHOCTBIO Peasf30BaH B JIOTME OTeue-
CTBEHHOTO IIPaBOBEJICHMA.
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OTKpoeM TepMMHOJIOTMYECKUII cJyoBapb. IIpaBocyO0BEKTHOCTH
omnpefniesigeTcd B OJHOM U3 HUX KaK <CIIOCOOHOCTb MMETb U OCyIIe-
CTBJIATH CBOVMIM [EVCTBUAMI TPAaKJAHCKNE IIpaBa ¥ O0S3aHHOCTI»?.
OTO omIpejesieHNe COBIIaJlaeT C OCHOBHBIM BapMaHTOM I[IOHMMAaHUA
IPaBOCYO'BEKTHOCTY B OTEYECTBEHHOI IOPUANYECKON JuTeparype,
00 BeIVHAIONMM II0J, DTUM TEPMMHOM TaKye IIPU3HAKM IIPaBOBOTO
MIOJIOXKEHNUSA JIMYHOCTHM, KaK IIPaBOCIOCOOHOCTb I JI€eCIIOCOOHOCTS.
OueByzHO, YTO ecyay 3HAYEHMEe pPacCMaTPMBAEMOIO TEePMMHA COCTOMUT
B TOM, 4TOOBI JaTh oOIjee Has3BaHME COBOKYIIHOCTY [OPYIUX TEPMU-
HOB, TO OYeBMJHA JIOTMYecKad M30BITOYHOCTb STOr0 IIOHATUA, KOTO-
poe ymorpebssAeTca OJIA arper¥poBAHHOIO OIVCAHMA KAadecTB CyOBbek-
Ta, YTO YoKe IIOJIHOCTBIO OIMICAHBI IIPYM IIOMOIIM IIOHATWII IIpaBO- U
neecriocobnocTi’. YTOObI BBIATM M3 DTOTO 3aTPYAHEHWUS, CTOPOHHUKU
JIOTMYECKOl He3aBUCUMMOCTY TePMMHA «IIPABOCYOBEKTHOCTb» IIpef-
JIaTAIOT TIOHMMAThb €ro KaK «COIMAJIbHO-IIPABOBYIO CIIOCOOHOCTB JIMIIA,
CIIySKAlIllyl0 IOPMAMYECKON Mepoil CIIOCOOHOCTM YdYacTus B IIPaBOOT-
vomennax»®. Ho curyanmio sro He cmacaer. Ecim mpaBocyOBbeKT-
HOCTb, HapAAy C IIPAaBOCIOCOOHOCTBIO (BTOPBIM IIOHATMEM, KOTOpPOE
XapaKTepn3yeT B3aKPEIUIEHHYI0 3a JIMIOM IIPaBOBYIO CBOOONY, «IIPaBO
ObITh CyOBEKTOM HpaB ¥ 00A3aHHOCTEl»’), TakKsKe OIperesdercsd
uepe3 KaTeropui CIOCOOHOCTM, TO TOXMKIECTBO pacCMaTPUBAEMbIX
TIOHATUI OYEeBUIHO.

BoaMOyKHO JIM yiiTM OT TOMKAECTBA IMOHATMIA 3a CUET aTpudyTu-
POBaHMA IIOHATUIO «CIIOCOOHOCTB» XapaKTEPUCTMK, Pa3JIMYaIOIINXCA B
OTHOIIIEHM) K paccMaTpuBaeMbIM MHOHATHAM? CTOPOHHMKNM JeseHudA
MEKIY IIPaBOCYOBEKTHOCTBIO M IIPABOCIOCOOHOCTBIO IIPENJIAraloT pPas-
JMYATh BT IOHATUA II0 00BbEMY COZEp:KaHMUA, ODO3Ha4asd IIPaBo-

¢ FOpumrdecKkuii SHIMKJIONeUecKnii ciaoBapb / ore. pex. M. H. Map-
ugenko. M., 2009. C. 540.

> Cp: Hogpge O. C. VI30panHble TPyObl II0 TPAKAAHCKOMY IIPaBY.
M, 2003. C. 290 u nanee. Huyero He MeHAET [OIOJIHEHME STOTO IIOHATMA
JIeJIMKTOCIIOCOOHOCTBIO, CYOBEeKTVMBHBIMY IIPaBaMl, CIIOCOOHOCTBIO MX 3allli-
TbI ¥ VHBIMM IpysHaKamm (cM. 00 otom: Axoenes B. . I'parkmaHCKo-IIpaBo-
BOJI METOZ peryJMpoBaHMA obIecTBeHHbIX oTHomrenwit. M., 2006. C. 30 n ma-
Jlee), BapMATVBHOCTb KOTOPBIX KAajKeTCH JIMILIHUM IIOATBEPIKIEHNEM OTCYT-
CTBUA OCHOBaHMII K (POPMMPOBAHMIO IIPABOCYOBEKTHOCTYM KaK JIOTMYECKN
HE3aBVICYIMOIO IIOHATUA.

% Kpacasuuxos O. A. T'pasknanckas MpaBoCyOBEKTHOCTh KaK IIPaBOBasd
dopma // IlpaBoBble IPOOJIEMBI TPAXKIAHCKON MpaBoCcyOBEKTHOCTH. Mesk-
By3. ¢0. Hay4d. TpymoB. Bem. 62. Ceepasosck, 1978. C. 11.

" Bpamycwy C. H. Cyowerrs! rpaskmanckoro mpasa. M., 1950. C. 6.
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CyOBEKTHOCTb KakK OOILIYI0 KaTEeropuio, XapaKTepPU3YIOLIYI0 BO3MOXK-
HOCTb (CIIOCOOHOCTB) JMIla BBICTYNATb HOCHUTEJEeM IIpaB BOOOIIe, TOr-
Jla KaK «IIPaBOCIIOCOOHOCTb» OKa3bIBaeTcs 0OoJiee y3KOII KaTeropuer,
O3HAYaloIlell IIPU3HAHHYI0 TOCYJApPCTBOM BO3MOYKHOCTb (CIIOCOOHOCTB)
Juia ObITH HOCUTEJIEM KOHKPETHBIX CyOBbeKTuBHbIX npas® Tax, mpu-
MEHUTEJbHO K IIepBOMY M3 IIOHATWI pedb WAEeT O TIUIIOTEeTHHeCKO
B3aMMOCBA3M MEJKJIy JIMIIOM J OOIIeCTBOM B pakypce Oyaylimx BO3-
MOKHBIX OTHOLIEHMII 3TOr0 JIIld C MHBIMM JALIAMM B JAHHOM OOIe-
ctBe. VIHBIMM cJIOBaMM, IIPaBOCYOBEKTHOCTH O0O3HAUAeT IIpM3HAHNE
Juiia CyOBEKTOM C TeM, YTODbI IIOTOM HaJe/UTb €ro OPUIMYecKUMI
CIIOCOOHOCTAMM, [OIyIeHue A CyOBbeKTa BO3MOXKHOCTM 00JaJaTh
mpaBaMy B OyzayiieM, 0e3 IIpefoCTaBIEHMT IIPU ITOM €My KaKuX-
b0 KOHKPEeTHBIX IIpaB B HacroAmem’.

Hecnyuaiino TeopeTury NIpaBOCyOBEKTHOCTM IIOSUEPKUBAIOT ee
MCKJIIOYNTENBHO aOCTPaKTHBI XapakTep, He B3aBUCAIMI OT MMero-
IMXCA y JIMIA IIPaBOMOYMit ¥ CBODOJ, peam3yeMbIX B KOHKPETHBIX
IpaBoOTHOIIeHNAX. OOBIMHO OTO IIOHATYIE PACKPBIBAETCA UYepesd «IIPU-
3HaHME TpasKIaHMHA B KadecTBe CyObeKTa IIPaBOOTHOLIEHNUI B0O0O-
Ile..., KBAJUMUIMPYA €ro B KadeCTBE BO3MOMKHOIO CYOBEKTa KOHK-
peTHbIX CcyObekTMBHBIX mpaB»'’. Tak, A. B. MurkeBnd MmoHMMaJ Ipa-
BOCIIOCOOHOCTb KaK KOMILJIEKC IpaB M 00A3aHHOCTE, KOTOPBIM
cyOBeKT mpaBa obJsiazjaeT «B CIJIy CaMOTO JeiCTBUA 3aKOHA, He3a-
BUCMMO OT yYacTMsA B TeX MM MHBIX IIPABOOTHOIIEHMAX»'!. JaHHBII
KOMILIEKC «OOIIMX IIpaB» CYIIECTBYeT, II0 MHEHUIO YYEeHOrO, TOJIBKO
in abstracto, TOrma Kak KOHKPETHble IIpaBa M OOA33aHHOCTM BO3HMKA-
IOT IIO37HEe, KOrJa CyOBEeKT BCTyIaeT B IIPAaBOOTHOIIEHMA WJIM KO-
Jla B B3aKOHOJATEJIbCTBE IIOABJIAIOTCA «IIpaBa C ONpPeJeJIEHHBIM CO-
nepsxkaHuem»'?. Ho, roBopss O BO3MOMKHBIX IIpaBaX B OyIyIlleM, MMe-
€M JIM MbI JIeJI0 C COOCTBEHHO IOPMIMYECKVMM KaTeropuaMy (KOTOpBIE,
B OTJIMYME OT MOPAJbHBIX WM PEJIMIMO3HBIX, ODBIYHO XapaKTepu-
3YIOTCA (POPMAJIBHOI OIPEeJIEHHOCThIO) JiMOO BCTYIIAeM Ha 3bIOKYIO
[I0YBY IIPaBOBOM HOMUTMKY, uuococpun mpasa? JIOmMyCcTUMBI M OI-
paBAaHbl AMCKYCCMM O HOPMATMBHBIX YCJIOBUAX IIPABOBOTO DeTryJy-

8 Unnapuonosa T. V. CrpyKrypa TIpaskIaHCKONM IIpaBocriocobHocT //
IIpaBoBble mpobsemel rpasxaaHckoii npaBocyObexkTHOCTH. C. 56 M nmasee.

¥ Kpacasuukos O. A. Yras. cou C. 18 u pmasee.

10 Begepc A. P. Yras. coa C. 26.

! Muykesuuw A. B. CyObekTsl coBerckoro mpasa. M, 1962. C. 12.

12 Tam ske. C. 15 u zap. YOa4uHy0 KPUTHKY [IOHMMAHMA IPABOCYOBEKTHO-
CTM KaK «IIpaBa Ha IIPaBO» MM «CyOBEKTMBHOIO IIpaBa oOOIIero tmma» (CM.
Andpuaros H. B. Ykas. cou. C. 360—363).
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poBaHMA (KEeJIb3EHOBCKOM «OCHOBHOM HOpMeE», «IIpaBUjax IIpU3Ha-
HusA» Xapra ¥ T. L), HO CBeJEHME OTUX YCIOBUI K CYOBEKTUBHBIM
mpaBaM He IPUHOCUT HUKAKOTO peayiabrarta. Ilo cyTu, OpUMeHN-
TeJILHO K paccMaTpUBaeMOil B TaKOM pakKypce IIpaBOoCyOBEKTHOCTU
peus wmmerT 00 ofHOM 13 0a30BBIX YCJIOBUII IIPABOBOTO PETyJIMPOBa-
HusA B obuiectBe. Ho 8TO0 ycinoBme — Hajgmume B OOIIECTBE CIOCOD-
HBIX K IIPAaBOBOMY OOIIEHMIO JIMII — II0 JIOTMKE (POPMMPOBAHMA IIpa-
BOBOJI MaTepuy [OJIKHO IIPEJIIecTBOBATH HOPMOTBOPYECTBY, a He
BBITEKATb M3 HOPM JEMCTBYIOIETO IIPaBa.

Hpyrie TeopeTMKy MBITAIOTCA ODOCHOBATL CMBICH IIOHATUA IIpa-
BOCYO'BEKTHOCTM dUepe3 BBEJlEHME ellle pdAaa MAeJIeHuii, B YacTHOCTH,
pasrpaHnYeHnsa MeKIy HUM ¥ TaKUMM CMEKHBIM IIOHATUAMH, Kak
«IIPaBOBO}I CTaTyc», «IIpaBOBOe IIOJOYKeHue» 1 T. I. Ha moBepky
9TU TIOHATMUSA PaBHBIM 00pa30M pPACKPBIBAIOT Mepy IIPU3HAHHON 3a
JIMYHOCTBIO IOPUIMYECKO CBODOABI, XOTSA HAJMYMe PA3HBIX TepMU-
HOB MHOI/Ia IONTAJIKMBAET YUYEHBIX K IIPOBENEHMIO T[PAHUI] MEXKIY
mnvu. Tak, C. C. AJexceeB mnoJiaraeT, 4YTO IIPAaBOBOJ CTaTyC SABJA-
eTcA OJHMM W3 BJIEMEHTOB IIPaBOCYO'BEKTHOCTM, OTHOCACH K HEl Kak
YacTb K IeJIOMY, KaK COBOKYIIHOCTH 0a30BbIX CYOBEKTUBHBIX IIPaB
II0 OTHOIIEHUIO K TUIIOTETUYECKON BO3MOYKHOCTM MMETH «IIpaBa B
ob1ieM», M3 KOTOPOM MCXOAUT U3JAIONMIT HOPMBI 3aKOHOAATEJb'.
Jpyrue ydeHble MUCXOAAT U3 MPSAMO IIPOTUBOIIOJOKHBIX IIOCBLIOK, IIO
TEeM K€ CaMbIM KPUTEPUAM CUYMTad CTATyC YaCTHBIM IIOHATUEM, BXO-
OAIM B 00beM 0ojiee IIMPOKOro MOHATUA cyObexkTHOcTM!‘. Hakowerr,
TpeTbsA TPYIIa MCCJIEN0BATEEN, OTPUI@AA JOIIyCTUMMOCTb CaMOTO II0-
HATUA IPaBOCyOBEKTHOCTM, HEOE3YCIIEIIHO CTaBAT Ha €ro MeCTO IO-
HATYE IIPAaBOBOIO CTAaTyCa, BKJIOYAsd B IIOCJEJHMII KaK IIPABOIEECIIO-
COOHOCTB, TaK ¥ KOHCTUTYLIMOHHBIE CYOBEKTMBHbIE IpaBa ¥ 00A3aH-
voctu’. Taxmm 00pasoM, CIOp O pasTpaHNUEHNM IIOHATUI <IIPABOBOIA
CTaTyC» ¥ «IIPaBOCYOBEKTHOCTL» BHOBbL IIPEBPAIAETCA B TEPMUHO-
JIOTMYECKVIEe CJIOBOIIPEHMA, BO3Bpalllad HAC K BOIPOCY O JIOTMYECKOI
HE3aBUCUMOCTY ¥ HEU3OBITOYHOCTY MOHATUA MIpaBoCyObeKTHOCTH' S,

13 Anexcees C. C. MexaHu3M IPABOBOTO PETYJIMPOBAHVUA B COLAJIVICTI-
ugeckoM rocyzapcrse. M, 1966. C. 145 u nasee.

" Xanguna P. O. Obuee yuerve o rpasoorsomervmt M, 1974 C. 122 n masee.

1> Mamysoe H. V. Jlnuanocts. IIpasa. Jemokpatusa. Teopermdeckne mpo-
Osembl cyObexTmBHOro mpasa. Capatos, 1972. C. 189 u nasee; BeGepc A. P.
IIpaBocyOBEKTHOCTE IpaskKIaH B COBETCKOM TIPasKJAaHCKOM M CEeMelHOM IIpa-
Be. Pura, 1976. C. 38 u majee.

16 Cwm. usjioKeHMe pasiMUHBIX MO3ULMIA 10 Bompocy: Akxoeaes B. .
Yraz. cou C. 101 un gap.
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To :Ke caMoe MOYKHO CKasaTb 1M 00 OIpefeseHnM IIPaBOCyObeK-
THOCTM depe3 ee IIPOTMBOIIOCTABJIEHME TEPMUHY <«TIPasKIaHCTBO». YKa-
3bIBas HAa TO, YUTO TPAKIAHCTBO OKA3BbIBAETCA ONHOBPEMEHHO I 0oJee
IIVPOKUM (IIOCKOJIBKY IIPEIOCTAaBJIAET JIMITY DAL KOHKPETHBIX CyOBeK-
TMUBHBIX IIOJIMTUYECKUMX IIpaB), M Oojiee Y3KUM (IIOCKOJIBKY TIpaskIaH-
CTBO He fABJAETCA YCJIOBMEM HaJeJeHUA MpaBoCcyOBeKTHOCTHIO), A. E.
TapacoBa ImoJlaraeT, 4YTO 5TO JOKa3blBaeT HE3aBMCUMOCTb IIOHATUA
«mpaBocyObeKTHOCTB»!". IlpencraBysgercs, 4ro 37ech MbI VIMEEM [EJI0
C JIOTMYEeCKMit OIIMOKOM NpefBOCXMINIeHMsA pesyJbraTta (post hoc, ergo
propter hoc), IOCKOJbKY TO, YTO OOBACHAEMBII TepMUH (IIPaBOCyOb-
eKTHOCTb) He HAXOIUTCA B JIOTMYECKON CBA3UM C JPYTUM TePMIHOM
(Tpa’kIaHCTBO), ellle He O3HAYaeT JIOTMYECKON afeKBAaTHOCTY IIePBOTO
TepMuHa'®. BHOBb KpuTepueM JeJIeHUs OKA3bIBAETCA OTHOIIEHMe ab-
CTPaKTHOJ BO3MOYKHOCTM K KOHKPETHOMY IIPaBOMOUNIO.

" Tapacoea A. E. IlpaBocyOberTHOCTH rpaskmaH. OcobeHHOCTV ITpaBo-
CyO'BEKTHOCTY HECOBEPIIIEHHOJIETHUX, MX IIPOABJIEHMA B TIPasKIaHCKUX IIpa-
BoorHourennsax. M, 2008. C. 14—15. Bmecre ¢ TeMm, aBTOp HeOE30CHOBATEIILHO
YKa3bIBAET, YTO BCE TPU IOHATUA (TPa’KAaHCTBO, IIPABOBOII CTATYC U IIPABO-
cyOBEKTHOCTE) Oe3 Tpyzda BBIPAYKAIOTCA dYepe3 KATErOpMIO IIPaBOBOIO COCTO-
suua (Tam sxe. C. 16). A 510 y?Ke, HA000POT, OKABBIBAET JIOIMUECKYIO U30bI-
TOYHOCTb JIeJIEHUA MEYKIY HVIMIL

18 Tak, Hanpumep, H. B. Burpyk, xoroporo TapacoBa Imrupyer Ha cie-
IYIOIEll CTpaHMIle B IOATBEPIKIEHVE KOPPEKTHOCTY paslesIeHus IIpaBoCcyOb-
EeKTHOCTM M TPa’kJaHCTBA, OIVCBIBAET IIPaBOCYOBEKTHOCTb KAK (PAKTUYECKM
JUIALIYIOCS CBA3b JUAIla C OOIIECTBOM 1 rocymapcereom (cm.. Bumpyx H. B.
O KaTeropusx MPaBOBOTO ITOJIOYKEHMU JIMYHOCTY B COLIMAJIVICTUYECKOM OOIle-
crBe // Coerckoe rocynmapcTBo M mpaBo. 1974. i 12); a sra npecpmHmImA,
OYEBJJIHO, COBIIAZIAET C PACKPBITVEM IIOHATUA TPAKIAHCTBA B CT. 3 P3 11 62
«O rpasknancTBe». ITosmima camoro mpodp. Burpyka (cp.. Bumpyx H. B. O6-
miadg Teopyus IIPAaBOBOrO IOJNOMKeHMa JorgHocT. M., 2008), mcxopaimero us
IIPEJICTABJIEHMII O CTaIMIIHOCTY IIPOSABJIEHMA IIPaB ¥ OOA3aHHOCTEH, B KOTO-
pOit mpPaBOCIIOCOGHOCTL (B CBOIO OUepenb, BXOAAIASA B COLEpPIKaHMe IIPaBO-
CyOBEKTHOCTM) IIOJIATAETCA B KadecTBe OJHOM M3 TaKMX CTaaWil, IMpem-
CTaBJIAETCA COMHUTEJBbHOM. TO, UTO TEOpPeTMK WMCIIOJIb3yeT HEKOe MOHATHE
I KOHCTPYMPOBAaHUA IIPOLIECCA Peanm3aluy I[IpaBa, elle He IOKa3bIBAaeT,
BO-TIEPBBLIX, YTO OTO IIOHATVIE OTPa’KaeT OOBEKTUBHBbIE pPeaJsyi M, BO-BTO-
PBIX, YTO 3TO IIOHATVME HEOOXOAMMO JJIA OIMCAHMA IIPABOBOM JEJICTBUTEJNb-
HOCTM I He MOKeT ObITb 3aMeHeHO IpyruM. BBenmeHme «oOlueii crammy» pea-
Ju3anmy CyObEKTMBHOTO IIpaBa, BO3MOXKHO, IIOMOTA€T AaBTOPY IIOCTPOUTH
abCTpaKTHYI0 CxXeMy IpaBopeasma3anmi. Ho [aHHBII NIpreM HUKAK He JIOKa-
3bIBA€T HU MCTVHHOCTM CaMOil DTO CXeMbl, HM TeM Oojiee ODOCHOBaHHOCTY
JCIIOJIb3YEMBIX B HEll TEPMUHOB.
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OmcaHHasdA cUTyalsd BCKPBIBAET OAHY U3 INIyOMHHBIX dpusiocodp-
CKMUX IIPEANOCBIJIOK pacCMaTPUBAEMbIX IIPABOBBIX KOHCTPYKIWI, OT-
TOJIOCKYM M3BEYHOTO CIIOpa IOCHATYpaJIM3Ma ¥ IOCIIO3UTVBM3MA — BOII-
poc o TOM, YTO IIEPBMYHO B IIPABOBOM MAEMCTBUTEJBHOCTM: HEOThEeM-
JleMble M HEOTUYy’KJaeMble OT 4YeJIOBeYEeCKO} JIMYHOCTM, M B HTOM
CMBICJIE «ECTECTBEHHbIe», IIPAaBOIPUTAIAHUA JMOO HEKMe COLMAJIb-
HO-DKOHOMMYECKNMEe, KYJbTypPHble MM IOJUTUYECKMe KOHCTAHTBHI,
KOTOpPBble IIO3BOJIAIOT CUMTATh YeJOBEKA «IOPUONYIECKON JIMUHOCTHIOY,
CIIOCODHOJ HOCUTB ¥ OCYILIECTBJIATHL IIpaBa B JAaHHOM 0O0IIecTBe (cTpa-
He, rocyzapcrtee)’. B mepBoM pakypce paccMaTpuUBaEeMoe [eJieHue
TepsAeT CBOJM CMBICJ, & IIPaBOCyOBEKTHOCTb Kak abCTpakTHadA Ipef-
IIOCBLIKA K OOJIAaHMIO IIpaBaMlM OKAa3bIBAETCA HEHY)KHO TeopeTu-
YEeCKOMl KOHCTPYKLMENX, KOTOpasd YCIEIIHO MOXKeT OBITb 3aMeHeHa
KaTeropmen «cyobexkTuBHOe mpaBo»*. Bo BTOpOM acmexkre IIpaBo-
CyO'BEKTHOCTb IO3ULMOHUPYETCS Kak OOIllee YCJIOBME BO3HMKHOBE-
HUA IIPABOOTHONIEHMA ¥ TeM CaMbIM CTAaBUTCA B JIOTMYECKM He3aBU-
CUMOe TIIOJIOXKeHMEe K KOHKPETHOMY CYOBeKTUBHOMY IIPaBy, peaJn-
3yeMOMy B IpaBooTHoIleHun*' . Ho, Bompekn yOe)KIeHHOCTM aJlelITOB
3TOr0 BO33PEHMdA, B3JeCh IPaBOCYOBEKTHOCTbH HE CTAHOBUTCH BdJle-
MEHTOM CaMOr0 IIPAaBOOTHOIIEHNA, IIOCKOJBbKY Jaske Ha BbICOUAiIIeM
ypoBHe abcTpakuuy IIPOOJIEeMaTUYHO IIPEeNCTaBUTh HEKoe abCoJIoT-
HOe IIPaBOOTHOIIEHME, KOTOpoe ObLIO Obl HPEJNOCBIIKO! IPYIUX
CTOJIb 3Ke abCOJIIOTHBIX IIPaBOOTHOLIEHMII. B KadecTBe IIpOMEKyTOU-
HOM MO3MIMM IIPeJJIarajoch BBIJEJIATH B CYOBEKTMBHBIX IIpaBax JIAd-
HOCTM abCTpaKTHOe ¥ KOHKpEeTHOe, IJle IIPaBOCyOBEKTHOCTH Bble-
JIFIeTCA KaK JeaJsbHAs IIPEJIIOCHUIKA OCYIIEeCTBJIEHNsA mpasa* jmibo,
Hao0OpOT, KaK «BO3MOYKHaAdA MOAUMUKAIUA», BO3BEeJeHNE CyOBeK-
TUBHBIX IIpAB B PAHr BCEOOIMX, KOHCTUTYIWMOHHBIX mpaB*. B srom

19 Cp. IIOCTaHOBKY 3TMX BOIIPOCOB B COBETCKOM IIPABOBEJIEHIN, COOT-
BeTCcTBeHHO, B paborax: Maneun H. C. O HOHATMM, OrpaHNYEHN ¥ 3alluTe
paBoCIIOcCOOHOCTY TpaskzaH // Teopermueckyue BOIPOCHI TPAYKIAHCKOTO
npasa. C, 1980. C. 3 n pamnee; Ospux M. @. Jlrauocrs m mpaso. M., 1975. C. 68
U Jasee.

20 Cp: I'pesyos FO. V. IIpobGieMbl TeOpUM I[IPABOBOIO OTHOIIEHMA.
JL, 1981. C. 55 u mastee.

2 Cp: Jlebedumney, O. H. I'paskmaHcKas MpaBOCYOBEKTHOCTb (CYII[HOCTD,
3HaueHMe, comepsxkanye u sjemeHtsl) // IOpwmer. 2003. 11 9; Muxatino-
ea V. A. CooTHoIlIEHVE TPasKJIAHCKOM ITPAaBOCYOBEKTHOCTM CO CMEYKHBIMM ITpa-
BoBbIMM Kareropuamu // I'paskmanckoe mpaso. 2008. 11 1.

2 Bpamycy C. H. Yras. cou C. 18.

3 Aeun JI. C. Obmas Teopus mpasa. JL, 1976. C. 195 u nasee.
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pakypce IOHATME NIPAaBOCYOBEKTMBHOCTY IIOJy4aeT XOTb KaKYHO-TO
OIIOpy B BHUJE KOHCTUTYIVMOHHBIX HOPM, TOTZa KaK B PACCYsKIEHMAX
CTOPOHHMKOB BTOPOTO IIOAXOZA OHO, OYEBUHO, OKa3bIBAETCH JINIIhb
HEOCO3HAHHOM 00111edniI0codCKOil IPeAnoChIIIKO 1eliCTBUTEIbHOC-
TN CyOBEKTVBHBIX IIpaB, KOTOpbIE, BIIPOYEM, BIIOJIHE MOTYT CyIIle-
CTBOBaThL U 0e3 Hee.

3aziaya BblIeJeHNA aOCTPaKTHBIX YCJIOBUMII ¥ IIPENIOCBHLIOK, 0e3
KOTOPBIX HEBO3MOYKHO J€/ICTBME IIO3UTUBHOTO IIpaBa, OOBIYHO ObLia
yIeJOM IIpeCTaBUTEJIEl €eCTEeCTBEHHO-IIPABOBOTO IOAXOJA. B BToM
OTHOLIIEHNY MOYKHO OBLIO OKMJATh OT CTOPOHHUKOB IIPaBOCYOBEKT-
HOCTM OOOCHOBAaHMA HE3aBMUCUMOCTM IIPAB JIMYHOCTY OT TOCYAapCTBEH-
HOTO IIPaBOTBOPYECTBA, & CIIOPbI O TPAHMIIAX ITOTO IOHATUA ObOpesn
Obl METONOJIOTMHYECKNII CMBICJI B M3Yy4YEHUM CBA3U MEKAY MUPOBO3-
3pEeHYEeCKUMI OCHOBAaHMAMM KYyJIbTYPbI TOTO WMJIM MHOTO OOIlecTsa u
CTATyCOM JIMYHOCTY, KOTOPBI B3aKpelideTcsa 3a Hell B IIPaBOBON
cucreMe Takoro obmiectBa. Bmecte ¢ Tem, B OoJsbImMHCTBE paboT IO
pobJieMaTUKe MIPaBOCYOBEKTHOCTM STOT AacCleKT BOIIpOca He IIOHM-
MaeTcd, a B HEKOTOPBIX TPyJaxX MOKHO, HAIIPOTUB, IIPOYUTATHL TO,
YTO MMEHHO TOCY/IapCTBO <«OIpefiesideT TPaskJIaHCKOe COCTOAHME JIAd-
HOCTM ¥ TEeM CaMbIM B3aKpeIlideT ee IIPaBOBOI CTaTyc, (PUKCHUPYeT
€ro BO3MOXKHBII 00BEM, a TaKsKe HaJesdeT JIMYHOCTH IIPaBOCyOBEKT-
HOCTBIO, KOTOpas B3aBMUCUT OT OOBbeMa IIPaBOBOTO craryca Jmia»>:. Ho
3aYeM JleJlaTb «MHOTO IIlyMa W3 HUYero» u «6e3 KOHI[A ILIOMUTH IIOHSA-
TUA», €CJM BCe TEePMMHOJIOTMYecKre nedaTbl CBONATCA K IIPOIVICHBIM
MCTUHAM IIPaBOBOTO HTAaTM3Ma, & IIPABOBOI CTATYC JIMYHOCTU BBIBO-
IUTCA W3 HAJMYHBIX TOCYAapCTBEHHO-TIPABOBBIX HOpM? VI Kakyio 5B-
PUCTMYECKYIO IIEHHOCTb MMeeT BOIIPOC O TOM, KaK MbI HAa30BEM OTO
rOCy/IapCTBEHHOE IIPM3HAHME JIMYHOCTH, OyAeM JIM pasfesarTbh «adcT-
PaKTHYIO IIPEAIIOCHLIKY» U <«KOHKPETHOe CyOBeKTMBHOe IIpaBO» B IIpa-
BOBOM IIOJIOKEHMM JIMIIA, KOHCTPYMPYEMOM 3aKOHOJATeJeM?

He ycmatpuBaerca ocoforo cmbicjia M B BO3BEIEHMM IIPABOCYOB-
eKTHOCTYI Ha YpOBeHb Hambosiee oOiiero u abCTPakTHOIO YCJIOBMA IIpa-
BoBoro obrenua. OOOCHOBBIBaA «CTaaMIIHOE» IIOHVMAaHME IIPaBOCYOBEK-
THOCTM, Tpod. BUTpyK B LUTMPOBAHHONM BbIlle paboTe MCXOAUT U3
TOrO, YTO «HAJEJEeHMe JIMIA KadeCTBOM IIPaBOCYOBEKTHOCTM — BTO
OTpasKeHMe U IpU3HaHMEe 3a JIMIIOM IIPEYK/IEe BCEr0 €ro CIOCOGHOCTM
KaK pasyMHOrO CyIIleCTBa IIOCTYNaTb CBOOOZHO, CO 3HAHMEM eJsa»®.
ITozBosmM cebe 3amaTbCsA BOIPOCOM: & €CJM 3aKOH M/ IIPaBOBad

* Komapose C. A. JIM4HOCTH B IOJIMTUYECKON CHCTEME POCCUIICKOTO
obmiectea. Capanck, 1995. C. 24.
% Bumpyx H. B. Yras. cou C. 99.
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JIOKTpVHA He IIpM3HAaeT 33 JIMIIOM <CIIOCOOHOCTYM KaK pasyMHOIO Cy-
II1ecTBa IIOCTYIIATH CBODONHO», TO BJIEYET JIM 3TO OTCYTCTBME Yy JIAY-
HOCTM CIIOCODHOCTM [eliCTBOBaTh «CBOOONHO, CO 3HaHmeM nejya»? Oue-
BUJHO, YTO KaIpu3 B3aKOHOJATesJd WM TeOpeTuKa He CII0CODeH Jii-
HIUTh JUYHOCTH TaKOW CcrocobHOCTH, M TOTAa [aHHOe IIOHATHEe
OKaBbIBAETCA PEJIEBAHTHBIM TOJIBKO [JIA OIMCAHMUA CIIOCOOHOCTM JIMI[A
OBITh YYaCTHMKOM KOHKPETHBIX IpaBooTHoireHui?. Hesb3sa ne 3ame-
YaThb M TOTO, YTO 3aYacTyl) B MCTOPMM BOOOII[E HE CTAaBWJICA BOIPOC
TaKOrO ypOBHA abcTpakiy, Kak NOpU3HAHME 33 JMIaMU IIPaBoCyOb-
exkTHOCTM. Tak, JIA PMMCKOrO IIpaBa TUIIMYHA IIPaBOBad CUTYAIdA,
Korma pab paccMaTpuBaeTCs B KadecTBE «TOBOPAILEH BeIm», HO Off-
HOBPEMEHHO 33 €r0 J[eCTBUAMM MPUSHAIOTCA HOPUONYECKME CIIENCTBUL

B coBerckoil ropucnpyneHimy, OoraToii Ha MBOLIPEHHBIE Tep-
MMHOJIOTMYECKME CIIOPbI, B KOTOPBIX TaJIAHTJIMBBIE YUYEHbIEe OTTadM-
BaJIM CBOE AapryMEeHTAaTMBHOE MAaCTepCTBO, II0 WJAEOJIOTMYECKUM IIpU-
YMHAM He MOIVIM ObITb IIOCTaBJIEHBI MIPOBO33PEHYECKNe BOIIPOCHI 00
JICTOKAaX HEOTUYKJAeMbIX [paB JUYHOCTHU, B pakKypce KOTOPBIX
mpobJieMaTUKa IIPaBOCYyO'BEKTHOCTYM JIMYHOCTM MOIJIa OOpPecTy CBOi
VICTVIHHBIMI CMBICJI KaK IIpoOJIeMa OCHOB HEOTYY:KJIAeMbIX IIpaB deJo-
Beka. Poccuiickas IOPUCIPYAEHINA, 3aMMCTBYS IIOHATHE IIPaBOCyOb-
€KTHOCTY, JCIIOJIb3yeT €ro KaK OJHO U3 JIOTMYECKUX JeJIeHUI B IOpU-
OUYECKOM KOHCTPYMPOBAHUM IIOJIOMKEHUA JIMUIHOCTU, IIPUBOIAIIEE
JUMIIb K CXOJIACTMYECKMM CIopaM 00 OTHOIIeHW) APYT K JOPYTy JIOTV-
YeCK) PABHO3HAYHBIX MOHATUI?. B 5TOM ILIaHe CJIeAyeT COINIACUTHCA
¢ muenuem H. VI MarysoBa 00 u30bITOYHOCTM MAaHHOTO HOHATUA Of-
HaKO caM 10 cebe BOIPOC O MOPUANIECKOM KOHCTPYMPOBAHWUM JIMIHO-
CTM Kak CyOBbeKTa IIpaBOBOIl JKMU3HM, pasyMeeTcdA, He JIMIIEeH JHTe-
peca M BajKeH JUIA TEOpMM IpaBa, PaBHO KaK M JJIA KOHCTUTYIMOH-
HOTO, TPasKJaHCKOTO I MHBIX OTpacJsell npasa. Ho ecam CTaBUTH
BOIIPOC HE B TOM 3TaTUCTCKO-IIOBUTUBICTCKOM paKypce, KOTOPBI
130MpaT MHOTME OTeYeCTBEHHbIe IIPAaBOBEMbI, a OpaTb JMUYHOCTH

% Cp: Cowpvixr B. M. Teopus rocymapcrsa u mpasa. M., 2007. C. 319 u
Iajee.

¥ Cp., HaIpMMep, OICAaHME IOZOOHBIX CIIOPOB B HAyKe MEXKIyHapOI-
HOTO IIpaBa, KOTOpbIE CKOpEee 3aIlyThIBAIOT BOIIPOC O IIPABOBOM CTATyCe MesK-
IYHAPOIHBIX OpraHM3alpii, deM mIpodcHaT ero: Kynpees C. C. K Bompocy o
COOTHOIIIEHNY IIOHATUII «IIPaBOCYOBEKTHOCTb» M «IIPABOCIIOCOOHOCTB» MEK-
IyHapOJHBIX opraHusamuii // MesxkayHaponHoe IyOJMYHOE M YacTHOe IIpa-
Bo. 2009. u 3. Cxoskme HpOOJIEMbl BO3HMKAIOT ¥ IIPVUMEHNUTEJBHO K IIPaBO-
CyOBEKTHOCTH/TIPABOCIIOCOOHOCTY Fopyandeckux Jjmal (cp.. Koarosa H. B. Ilpa-
BOCYOBEKTHOCTD Fopuaudeckoro Jmi@a. M., 2005).
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KaK IOPUAVYECKM IIePBUYHYI0 KAaTEropyMio0 II0 OTHOIIEHMIO K Tocynap-
CTBY, paccMaTpuBas ee IIpaBa KaK M3HAYAJBHYI JaHHOCTb IIPaBO-
BOTO PEryJMPOBaHMUA, TO BOIPOC O pasfesIeHNy IIPaBOCIOCODHOCTH,
IIpaBOCYOBEKTHOCTYI ¥ MHBIX CMESKHBIX IIOHATUII TepseT cyrybo Tep-
MMHOJIOTMYECKNII XapaKTep U IIePeXOOUT B paspAll MUPOBO33PEH-
JecKuxX MpPoOGJIeM OTHOIIEHMS JUYHOCTM, ODI[ecCTBa ¥ TOCYAapCTBa.
Ecm obpucoBanHble B HacrodAlell craTbe nebaThl ellle MMEIT Taison
d’xtre, TO OH BakJO4YaeTcAd B (POPMYJMPOBAaHMM aJEKBATHOTO IIOHA-
TUsA, OIMNMCBIBAIOIIIETO ¥ ONPENEesAIIEro CTaTyc cyObeKTa IpaBa C
TOYKM 3peHusa u30paHHON (IUIOCO(CKO-IIPABOBOI MapagurMbl (TuIa
IIPABOIIOHMMAHNA), C OEeTaJbHBIM MCCIENOBaHMEM CBA3ell Mexny Oa-
30BBIMM IIOCBLIKAMI OTOJ IapaiurMbl ¥ BBIBOOVIMOI 13 Hee Moze-
JIBI0 IOPUAMYECKOTO CTaTyca JMYHOCTH,

B. A. TOKAPEB

Camapckas 20cydapcmeennas obaacmnas
axademus (Hasnoeout), e. Camapa

OBBEKTHUBHOCTb UCTOPHU ITPABA
N CYBBEKTUBHOCTDb NCTOPHUKA IIPABA

Ilosnanme wmcropmy IpaBa ¥ TOCYZApPCTBA OOYCJIOBJIEHO OKVZA-
HUAMM OT HEe COOTBETCTBYIOIEH eli o0beKTMBHOCTM. Kak Iosiaraer
II. Puxep, «00BEKTMBHOCTb OOJKHA OpaTbcsA 371eCb B CTPOTO DIIVICTE-
MOJIOTMHYECKOM CMBbICJIe: OOBEKTMBHO TO, YTO pPaspaboTaHOo, IIpuUBe-
JIEHO B IIOPAOK ¥ METOAWYECK)M OCMBICJIEHO MBIILIEHNEM, TO, UTO,
B KOHEYHOM cueTe, OHO JejaeT IIOHATHBIM»'. Pasymeercs, cienyer
pasau4yaTh OOBEKTUBHOCTL MCTOPUM U OOBEKTUBHOCTH €CTECTBEH-
HBIX HAayK, HAXOAAIIMEe CBOe BbIpaskeHme B ux wMertoposormu. «Ho
ecyi MBI He B COCTOSAHWM, II0 CAMOil IIPMPOJie HAIMX HAYUYHBIX CPEZCTB
¥ METOJOB, pa3 U HaBCerja IIOCTUTHYTb BEChb XOJ[ MCTOPUUECKOI

% Cwm taroke: Andpuanos H. B. Ykas. cou C. 370—371. Ilpu stoM Hesb3s
COIVIACUTBCA C aBTOPOM B TOM, YTO caMO IO ceDe JICIIOJb30BaHVE IOHATHA
[IPaBOCYO'BLEKTHOCTY OIPABJAHO 33 CUET BO3MOXKHOCTV YCTAHOBJIEHWS CBf-
3eil MEeMKIy OIpelesieHreM CyObeKTa IIpaBa ¥ THUIIAMM IIPABOIIOHVIMAHNSA,
YCJIOBUAMY €0 BKJIIOYEHMS B OIPEJEJIEHHYIO I[IPABOBYIO CUCTEMY, B OTPACJb
npaBa (Tam sKe). OTy BO3MOYKHOCTHL CHadaJla HYKHO peasiM30BaTb, U YoKe
3aTeM, C YJYEeTOM WTOTOB MCCJIEIOBAHWA, BBIIBUTATb YTBEPKIAEHNUA O Hayd-
HOJI OOOCHOBAHHOCTY M3y4aeMOIO IIOHATMUS.

! Puxep II. Vicropua n nctuna. CII6. : Anereits, 2002. C. 35.
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SKMBHM, TO TPYJIHOCTM, BCTpedaeMble HAyKOM Ha DTOM ITyTH, 3HAYM-
TEeJIbHO YMEHBIIIAIOTCA, €CJI Mbl BBIJEJVM ¥ IIOABEPTHEM JICCJIENIOBA-
HUIO OIIPEJIeJIEHHBIE CTOPOHBI YEJIOBEYECKOro OOIIeHmsa»%, — KOHCTa-
mupyer I. Ejummuexk. B aToM 3amMedaHmy HEMENKOro opucra OOHapy-
JKuBaeT ceDA ellle OJHO OKMJaHMe, COIPOBOMKJAIOIee II03HAHNE
COLIAJIBHOM JICTOPMM — OXKMJaHMe OT MCTOPMKA IIpaBa OIpeJieJieH-
HOVI cyObexTuBHOCTM. OHa MOYKET, B CBOIO O4Yepeslb, CTaTb IIpeaMe-
TOM OLIEHKM, IIOCKOJIbKY «XOpPOIIag» CyOBEKTMBHOCTb ICTOPMKA IIpa-
Ba COOTBETCTBYET OOBEKTMBHOCTM JCTOPMM, TOTZAa KaK €ro «IjIoxXas»
CyOBEKTMBHOCTL YBOAUT HAC B CTOPOHY OT MCTOPUYECKON OOBEKTMB-
HocT. Kpome TOro, comocraByieHMe MCTOPMM IIpaBa C IOPYIVMM IOpH-
JIVHMECKVMY IVCLAILUIMHAMM TI03BOJIAET CIeJaTh BBIBOJ O TOM, YTO OHA
B OoJiblllell Mepe «HalleJleHA Ha CpaBHEHME IIeHHOCTEeN IIPaBOBOTO
o0IIeHMsI B PasHBIX KyJbTypax» M TaKOe CpaBHEHME «VMeeT OIHOBpe-
MEHHO II03HABATEJIbHOE I IIPAaKTUYECKoe 3HavyeHue»®. KoMMyHuKaTuB-
HadA (PYHKIMA MCTOPMM IIpaBa YyKasblBaeT Ha OCOObII TUII CyOBEKTUB-
HOCTM, TeIlepb y’Ke He JMCTOPMKA, KOTOpasd OIOCPEenyeT BOCIPUATIE
unTaTesieM OOBEKTMBHOCTY COLMAJIbHOM MCTOPMM, & CaMOro dYuTaTre-
JI, 3aMHTEpPeCOBaHHOTO B McrTopyi. Ero mHTepec o0bACHAeTCA OKMOa-
HMEM TOIO, YTO <«MCTOPUA Oy[eT MCTOpMell JIEOAE M YTO 9Ta VCTOPUA
JIIOZIE] TIOMO’KeT YUTATeNI0, BOCIUTAHHOMY HA JCTOPUM JCTOPUKOB,
IIOCTPOUTE CYO'BEKTUMBHOCTbL 0oJiee BBICOKOTO YPOBHfA, HE TOJIBKO
cyOobexkTnBHOCTE “fI”, HO M CYyOBEKTMBHOCTbL YEJIOBEKA BOOOIIE»?.
Vrak, Tpu osxkupmaHua (0OBEKTMBHOCTM COLMAJBHON MCTOPUH,
CyOBEKTMBHOCTY MCTOPMKA [IpaBa ¥ CYOBEKTMBHOI pedJeKcun dun-
TaTeJssa) IepecekaioTcd, o0pasysd MCTOPUUECKOe WM3MepeHMe IIpaBa.
B ero rpanumnax dopmupyerca cyObeKT MCTOPUM IIpaBa, OCYIIECTB-
JIIETCA VMHTEPIIPeTaINs OIbITA PeIIeHNs KOH(IIMKTOB HAa IIOYBe IIpaBa,
IIPOMICXOIUT OCMBICJTIEHNe wujey IpaBa. He OTKasbIBafACh OT COOCTBEH-
HBIX OCHOBAaHWMII, JMICTOPWUA IIpaBa, B3ATad B ENMHCTBE ee OOBbEeKTUB-
HOTO U CYOBEKTMBHOIO AaCIIEKTOB, OTKpbIBaeTca ¢uiocodpum Impasa
uepes3 wucropuio Quaocodpun npasa’u puaocoduo uctopun mpasa’.

? Ennunex I'. Obwee yuenne o rocyzapcrse. CII6. @ FOpumuuecknii neHTp
IIpecc, 2004. C. 65.

3 Ppagpexuti B. I'. BeeoOuias ucropus mpasa u rocyzapcersa. M. : Hop-
ma, 2005. C. 1.

* Puxep II. Ykas. cou C. 36.

> Cwm, Hanpumvep: [lepwenesuu I. D. Vicropus dmocodymt mpasa. CII6. :
Jlaus, 2001. C. 30—33.

6 Cm: Padopyx I. Puocodus mpasa. M. : MesxayHapoaHble OTHOLIE-
mus, 2004. C. 102—109 (§ 11. Punocodma ncropuy mpasa).
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uzgodcmeom caedcmeull npespamumcsi 8 Had30p caedogamenell 3a
delicmeuamu obsuHumeavHou eaacmu (kypcemB Hami — T. II1.). «Ho
TaKoil HaA30p, — TOBOPUTCA Jajiee B 3aKOHOJATEJbHBIX MOTUBAX,
«HECOBMeCTeH HM ¢ O00A3aHHOCTAMM CJI€[OBATeJNsd, HU C JOCTOUH-
CTBOM OOBMHMTEJIBHOI BJACTU. EcCaM mIpenocTaBUTh CJIEIOBATEJIO,
110 COOCTBEHHOMY €ro YyCMOTPEHUIO, OTKa3bIBaTb B WCIOJHEHUM Tpe-
0oBaHMII NIPOKypOpa, TO HEJNb3A He OIacaTbCd, YTO MeXIy BSTUMU
JuiaMy OyAyT BecbMa YacTO BO3HMKATHL CTOJIKHOBEHMA U IIpEpPeKa-
HIfA, KOTOpPbIE PAaCIJIOAAT IIEPenucKy, Oe3 BCAKOM IOJb3bl AJA IIpa-
BOCYIMsA, YCJIOMKHAT IIPOM3BOJICTBO M 3amMpPyoHsMm He MOAbKO Ccae-
dosamenss U MPOKYpopa, HO U camwviti cyd, a aaasHoe-6yoym umemds
HeusbeHcHbLM nocaedcmeuem HeceoegpemeHHocmsy caedcmeeHHble Oeti-
cmeull u ympamy caedos npecmynaenus» (Kypcus namr — T. IIL)S.
Ilpenynpeskmenne cocrtaBuTesell YcTaBa YTOJOBHOTO CYIOIIPOM3BOMI-
ctBa 1864 roma O HeraTMBHBIX MOMEHTaX B3aMIMOOTHOIIIEHUII CJeIo-
BaTeJell ¥ IIPOKYPOPOB He IIOTEPAJO CBOEil aKTyaJbHOCTM M B Ha-
croamiee BpeMdA YIIK P® comep:XuT [OBOJBHO TPOMO3IKMII MeXa-
HM3M paspelleHrsa BO3HMUKAIIINX KOH(MJIMKTHBIX CUTyalUuil MexIy
cJleioBaTesieM, PYKOBOAMTEJEM CJEACTBEHHOTO OpraHa, C OJHOM CTO-
POHBI, M IIPOKypoOpa, C OPYTOi.

Jltak, comepskaHye IPOKYPOPCKOIO HAA30pa JOJIKHO OBITH enu-
HBIM HEB3aBMUCUMO OT (POPMBI IIPEeABAPUTENIBHOTO pPaCCyeqoBaHUA

> ITur. mo: Xeligguy FO. Tlo moBoxmy samerkn «IIpepekaHme MeKIy cCy-
eOHBIM CJefioBaTeJIeM UM HPOKYPOpPCKuM Haazopom» // Mypuan Munncrep-
crBa IOctumym. T'on cemuaamateni 11 8 okradbpes 1911. C. 157—158.
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