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Freedom of peaceful assembly is one of the fundamental human freedoms and as such is included in each of the international human rights instruments that focus on civil and political rights. Freedom of peaceful assembly is particularly important insofar as the right to assemble, demonstrate, picket, rally, march and protest is an important aspect of all democratic societies. Freedom of peaceful assembly is associated with the right to challenge the dominant views within society, present alternative ideas and opinions, promote the interests and views of minority groups and sections of society, and provide an opportunity for expression of views and opinions in public for those with less power, wealth and status. 

Public assemblies may be particularly important and prominent at times of wider political tensions or at times of demand for social change. Demonstrations and protests are often factors in variety of political or oppositional campaigns. Assemblies are always important aspects of election campaigns, and often they have also been prominent in the post election period if the results are contested, for example in Armenia in February 2008, in Moldova in April 2009 and Iran in June 2009. But they can also be an important aspect of demands for change in less democratic contexts, for example public protests played an important role in helping to end the Apartheid regime in South Africa in the late 1980s and early 1990s, while more recently public protests were a factor in the resignation of the governments in Iceland and Latvia in the winter of 2008–2009 as people voiced their opposition to the governments handling of the economic crisis. But the mobilisation of people in a public assembly is most often simply a means of trying to influence government or reflect international opinion, to vent opinion without aiming to overthrow an existing regime, for example the massive mobilisations in many countries against the war in Iraq in 2003. 

Because assemblies take place in public spaces and are used by diverse organisations, groups and people they are very visible indicators of the levels of toleran​ce and respect that is given to different political, social and cultural views, practices and beliefs. The way that assemblies are treated is thus a clear indication of the respect that any individual state is willing to pay to uphold people’s basic human rights. While many fundamental human rights are restricted or abused by the state at various times, most such abuses take place in private, or in less public circumstances: for example in police cells, or through bureaucratic restraints. However, restrictions on freedom of peaceful assembly very often take place in a very visible manner, they impact on a large number of people at the same time and they are often widely reported in the media. Such restrictions thus all too readily convey a repressive or controlling attitude of a state towards its citizens and a cynical or hostile attitude towards human rights in general. The overt repression of assemblies may also in turn provoke an immediate and public response, which may lead to a spiralling cycle of protest, repression and violence. This is not to argue that freedom of peaceful assembly is more important than other human rights, rather simply that its abuse is often more visible, and is often experienced by a wide range of members of society in a very immediate and often physical manner. 

This paper describes a project initiated by the Office of Democratic Institutions and Human Rights, within the Organisation of Security and Co-operation in Europe, to identify and outline a set of basic guidelines related to law and practice related to freedom of peaceful assembly. It also highlights an ODIHR training project designed to build capacity among human rights defenders to monitor standards and practices related to freedom of assembly. 

OSCE ODIHR guidelines project

In 2004 the Office of Democratic Institutions and Human Rights in Warsaw drafted a set of guidelines on freedom of peaceful assembly. The aim of the draft guidelines was to inform people responsible for drafting legislation about basic principles and best practice related to this particular right. Later, in response to comments from a variety of sources, it was decided to convene a panel of experts to review, revise and formalise the guidelines and thus to establish a benchmark for standards within the region. The panel on freedom of peaceful assembly, included members from Armenia, Belarus, Kazakhstan, Moldova, Poland, Russia, Tajikistan, United Kingdom and United States of America. It was convened in early 2006 and, with the support of an independent secretary and members of the Legislative Support Unit and the Human Rights Department within ODIHR, the panel held four public consultative events in Georgia, Serbia, Kazakhstan and Poland between May and September 2006. These events were designed to enable the panel to gather information and perspectives from a wide range of people and from a diverse range of countries; those contributing to the discussions included government representatives, police officers, academics, human rights activists and representatives of NGOs from twenty-nine OSCE participating states. Following the consultation process the final version of the guidelines was published in English in March 2007 and in Russian in September of the same year.
The published document begins with a brief text, which sets out the formal Guidelines on Freedom of Peaceful Assembly. This was deliberately kept as a short document and is limited to outlining the basic core of the principles and practices that it was agreed underpin freedom of peaceful assembly. However, this initial text is followed by a longer set of «interpretative notes», which elaborate on the themes and the thinking behind the Guidelines, while the document also includes an annex of all the legal cases that were cited and other reference documents. 

The focus and orientation of the final version of the Guidelines was somewhat wider than the original document and was designed to inform people responsible for both drafting and implementing the law in the various countries, as well as those who might be practically involved in organising or managing assemblies such as police officers, event organisers and human rights defenders. The work was also intended to be a living document and would be subjected to update, extension and revision as necessary and appropriate in response to developing practices and new judgements by the European Court of Human Rights and other bodies. As a result the panel of experts has been re-convened as a standing panel within ODIHR with a remit to extend and update the guidelines. The panel also have responsibility to review existing and draft legislation upon request, to promote good practice standards for freedom of assembly legislation and to increase respect and understanding for this fundamental human right. 

The following section sets out the text of the OSCE ODIHR Guidelines on Free​dom of Peaceful Assembly, this is broken down into a number of sub-sections dealing with: the regulation of freedom of peaceful assembly; six general guiding principles; the legitimate grounds for restrictions; three core procedural issues and matters related to the practical implementation of freedom of peaceful assembly. The full document including the interpretive notes is available at http://www.osce.org/odihr/13436.html
Guidelines on freedom 
of peaceful assembly

The regulation of freedom 
of peaceful assembly

The importance of freedom of assembly. Freedom of peaceful assembly can serve many purposes, including the expression of views and the defence of common interests. It can be an important strand in the maintenance and development of culture, and in the preservation of minority identities. It has also been recognised as one of the foundations of a functioning democracy, and its protection is crucial to creating a tolerant society in which groups with different beliefs, practices, or policies can exist peacefully together.
Definition of assembly 

a. For the purposes of the Guidelines, an assembly means the intentional and temporary presence of a number of individuals in a public place which is not a building or structure for a common expressive purpose.

b. This definition should not be interpreted so as to preclude protection being extended to other types of peaceful assembly, such as assemblies taking place on publicly owned or privately owned premises or structures. While all types of peaceful assembly deserve protection, public assemblies that take place in public spaces that are not buildings or structures raise particular regulatory issues, and are therefore the subject of these Guidelines.

Only peaceful assemblies are protected. An assembly should be deemed peaceful if its organisers have peaceful intentions. The term «peaceful» should be interpreted to include conduct that may annoy or give offence to persons opposed to the ideas or claims that it is seeking to promote, and even conduct that deliberately hinders, impedes or obstructs the activities of third parties. Participation in a public assembly must be voluntary and uncoerced.
Six general guiding principles

1. Presumption in favour of holding assemblies. As a basic and fundamental right, freedom of peaceful assembly should, insofar as possible, be enjoyed without regulation. Anything not expressly forbidden in law should be presumed to be permissible, and those wishing to assemble should not be required to obtain permission to do so. A presumption in favour of the freedom should be clearly and explicitly established in law. 

2. The State’s duty to protect peaceful assembly. It is the responsibility of the State to put in place adequate mechanisms and procedures to ensure that the freedom is practically enjoyed and not subject to unduly bureaucratic regulation.

3. Legality. Any restrictions imposed must have a formal basis in law. The law itself must be compatible with international human rights law, and be sufficiently precise to enable an individual to assess whether or not his or her conduct would be in breach of the law, and what the consequences of such breaches are likely to be.

4. Proportionality. Any restrictions imposed on freedom of assembly must be proportional. The least intrusive means of achieving the legitimate objective being pursued by the authorities should always be given preference. The dispersal of assemblies may only be a measure of last resort. The principle of proportionality thus requires that authorities do not routinely impose restrictions which would fundamentally alter the character of an event, such as routing marches through less central areas of a city. The blanket application of legal restrictions tend to be over-inclusive and will thus fail the proportionality test because no consideration has been given to the specific circumstances of the case.

5. Good administration. The public should know which body is responsible for taking decisions about the regulation of freedom of assembly, and this must be clearly stated in law. The regulatory authority should ensure that the general public has adequate access to reliable information, and operate in an accessible and transparent manner.
6. Non-discrimination. 

a. Freedom of peaceful assembly is to be enjoyed equally by all persons. In regulating freedom of assembly, the relevant authorities must not discriminate against any individual or group on any ground, including sexual orientation. The freedom to organise and participate in public assemblies must be guaranteed to both individuals and corporate bodies; to members of minority and indigenous groups; to both nationals and non-nationals (including stateless persons, refugees, foreign nationals, asylum seekers, migrants and tourists); to both women and men; and to persons without full legal capacity, including persons with mental illness.

b. The law must recognize the child’s right to participate in and organise peaceful assemblies. With due regard to the evolving capacity of the child, the right of children to organise an assembly may be subject to restrictions such as a certain minimum age for organisers or a requirement that the consent by their parents or legal guardians be obtained. 

c. Freedom of assembly of police or military personnel should not be restricted unless the reasons for restriction are directly connected with their service duties, and only to the extent absolutely necessary in light of considerations of professional duty.

Restrictions on freedom of assembly

Legitimate grounds for restriction. The legitimate grounds for restriction are prescribed in the international and regional human rights instruments, and these should not be supplemented by additional grounds in domestic legislation.
«Time, place and manner» restrictions. A wide spectrum of possible restrictions, which do not interfere with the message communicated, is available to the regulatory authority. As a general rule, assemblies should be facilitated within «sight and sound» of their target audience.

Procedural issues
Advance notice. The legal provisions concerning advance notice should require a notice of intent rather than a request for permission. The notification process should not be onerous or bureaucratic. The period of notice should not be unnecessarily lengthy, but should still allow adequate time prior to the notified date of the assembly for the relevant State authorities to plan and prepare for the event, and for the completion of an expeditious appeal to a tribunal or court should the legality of any restrictions imposed be challenged. If the authorities do not promptly present any objections to a notification, the organisers of a public assembly should be able proceed with the activities according to the terms notified without restriction. 

Spontaneous assemblies. The law should explicitly provide for an exception from the requirement of advance notice where giving advance notice is impracticable. Even if no reasonable grounds for the failure to give advance notice are provided, the authorities should still protect and facilitate any spontaneous assembly so long as it is peaceful in nature. Organisers who ignored or refused to comply with valid advance notice requirements may be subsequently prosecuted.

Simultaneous assemblies. Where two or more assemblies are notified for the same place and time, they should be facilitated as best possible. Emphasis should be placed on the State’s duty to prevent disruption of the main event where counter demonstrations are organised.
Implementing freedom 
of peaceful assembly legislation

Pre-event planning with law enforcement officials. Where possible and where special security concerns exist (for instance, in the case of large assemblies or assemblies on highly controversial issues), it is recommended that the organiser agree with the law enforcement officials about what security measures are being put in place prior to the event. Such discussions can cover the deployment of the police and stewards, and concerns around the nature of the policing operation. 

The use of negotiation and/or mediation to help resolve disputed assemblies. If a proposed assembly, or its time, place or manner, is disputed and no resolution emerges between the organiser, designated regulatory authority, law enforcement officials, or other parties whose rights might be affected, then negotiation or mediated dialogue is recommended to help reach a mutually agreeable accommodation. The facilitation of negotiations or mediated dialogue can usually best be performed by individuals or organisations not affiliated with either the State or the organiser.

Policing assemblies. The state must protect participants of a peaceful assembly from any person or group (including agent-provocateurs and counter-demonstrators) that attempts to disrupt or inhibit it in any way. The costs of providing adequate security and safety (including traffic and crowd management) should be fully covered by the public authorities. The state must not levy any additional monetary charge for providing adequate policing. Organisers of non-commercial public assemblies should not be required to obtain public liability insurance for their event.

The use of force. The use of force must be regulated by domestic law, which should set out the circumstances that justify the use of force (including the need to provide adequate prior warnings) as well as the level of force acceptable to deal with various threats. Governments should develop a range of means of response, and equip law enforcement officials with various types of weapons and ammunition so as to enable a differentiated use of force. These should include the development of non-lethal incapacitating weapons for use in appropriate situations.

Liability and accountability of police officers. If the force used is not autho​rized by law, or more force was used than necessary in the circumstances, police officers should face civil and/or criminal liability as well as disciplinary action. Police officers should also be held liable for failing to intervene where such intervention may have prevented other officers from using excessive force. Where a person is physically injured by law enforcement personnel or is deprived of his or her life, an effective official investigation must be conducted.

Liability of organisers. Organisers of assemblies should not be held liable for failure to perform their responsibilities if they made reasonable efforts to do so, nor should organisers be held liable for the actions of non-participant followers of an event or agent provocateurs. The organisers should not be liable for the actions of individual participants. Instead, individual liability should arise for any participant if they commit an offence or fail to carry out the lawful directions of law enforcement officials.
Stewarding assemblies. While the police have overall responsibility for public order, it is recommended that organisers of assemblies be encouraged to deploy ste​wards during the course of a large or controversial assembly. Stewards are persons, working in cooperation with the assembly organisers, with a responsibility to faci​litate the event and help ensure compliance with any lawfully imposed restrictions. Stewards should not have the powers of law enforcement officials and should not use force, but should rather aim to obtain cooperation of assembly participants by means of persuasion. Stewards should receive an appropriate level of training and a thorough briefing before the assembly takes place, and it is the responsibility of the organiser to coordinate the stewarding operation. It is also recommended that stewards be clearly identifiable.

Monitors. For the purposes of these Guidelines, monitors are defined as non-participant third party persons or groups whose primary aim is to observe and record what is taking place. The monitoring of assemblies can provide an impartial and objective account of what takes place, including a factual record of the conduct of both participants and law enforcement officials. While the primary responsibility to promote and protect freedom of assembly lies with the State, non-governmental organisations play an important role in furthering the cause of human rights. Human rights defenders should therefore be permitted to operate freely in the context of freedom of assembly. 

Media access. Members of the media have an important role to play in providing independent coverage of public assemblies. As such they must be distinguished from participants in the event, and be given as much access as is possible by the authorities. 
The Guidelines have been utilised by practitioners and officials in a number of countries, furthermore in June 2008 they were adopted by the Venice Commission of the Council of Europe. Also in addition to English and Russian versions, the Guidelines have also been translated into Armenian, Azeri and Romanian and it is also hoped that they will be translated into a number of other languages over time, in an attempt to promote a greater understanding and awareness of the issues, as well as to encourage changes in law, policy and practice and a greater understanding and respect for international human rights standards. 

Developing good practice

The OSCE ODIHR/Venice Commission Guidelines have been developed as a practical working document with the aim of developing greater understanding of legal issues associated with freedom of assembly, but they were also written with the aim of improving practice around the regulation and management of public assemblies. In general the Guidelines emphasis the need for the main actors, who are responsible for ensuring assemblies pass off in a peaceful manner, to work together as far as possible and to work to common standards and principles. In particular they highlight the responsibilities of the regulatory authorities, the police, the event organisers and of observers to help develop a culture that aims to protect human rights and encourage the recourse to peaceful assembly as a means of promoting democracy and fostering public debate on key issues. 

The OSCE ODIHR have acknowledged the valuable role that monitors can play in trying to improve respect for human rights and arising standards around the management of public assemblies and have recently established a training programme for monitors. The training covers both international standards on freedom of assembly and the local law and experiences. Having established a trained a body of monitors, the OSCE ODIHR works with a local NGO to co-ordinate and organise a programme for monitoring and reporting all public assemblies over a six month period. The aim is to analyse a wide range of practice across a diverse range of assemblies rather than just focus on high profile or contentious events. Once the monitoring programme is concluded the report will be published with recommendations for areas of behaviour and practice that could be improved. The first monitoring programme began in Moldova in October 2007, a second began in Armenia in September 2008 and the third programme began in Kazakhstan in June 2009. ODIHR is currently considering how the programme may be extended into other countries in the future. 

In conclusion 

Freedom of peaceful assembly remains a cornerstone of democratic society and is a key element in creating a space for a diversity of voices and opinions to be heard. However, public assemblies often create problems for the state and its agents and too often this has resulted in violence and disorder, and to restrictions on, or the suppression of, human rights. The development of the OSCE ODIHR/Venice Commission Guidelines has been one attempt to systematise the core principles that should underpin legislation, policy and practice related to freedom of assembly for the public authorities, the police, event organisers, the media and human rights defenders. The Guidelines acknowledge the complexities involved in attempting to both protect human rights and maintain public order, but aim to set out the core principles that should underpin the approach of all the key actors. 

Nevertheless, it is acknowledged that the Guidelines remain a work in progress and that the social, political and cultural context in which assemblies take place will vary and develop over time. However, the recognition of a small number of common principles and basic elements of good practice will help to ensure that the freedom of peaceful assembly is protected for all. Finally, in recognising the full breadth of actors involved in protecting freedom of assembly, the OSCE ODIHR has also set out basic standards for the protection of the rights of the media in reporting at public assemblies and is supporting the work of local human rights defenders to monitor how assemblies are managed and policed with the aim of promoting and encouraging a greater respect for human rights and the freedom of peaceful assembly. Collectively these various areas of work aim to increase respect, understanding and practice in a number of areas of activity related to freedom of assembly.
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