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21.
Surveillance of implementation of recommendations adopted by the DSB


2(a)
United States – Anti-Dumping Act of 1916:  Status report by the United States


3(b)
United States – Section 211 Omnibus Appropriations Act of 1998:  Status report by the United States


4(c)
United States – Anti-dumping measures on certain hot-rolled steel products from Japan:  Status report by the United States


4(d)
United States – Continued Dumping and Subsidy Offset Act of 2000:  Status report by the United States


62.
Mexico – Tax measures on soft drinks and other beverages


6(a)
Request for the establishment of a panel by the United States


63.
United States – Determination of the International Trade Commission in hard red spring wheat from Canada


6(a)
Request for the establishment of a panel by Canada


74.
Chile – Price band system and safeguard measures relating to certain agricultural products


7(a)
Statement by Argentina


75.
Proposed amendments to the Working Procedures for Appellate Review


7(a)
Statement by the Chairperson




1. Surveillance of implementation of recommendations adopted by the DSB

(a)
United States – Anti-Dumping Act of 1916:  Status report by the United States (WT/DS136/14/Add.27 – WT/DS162/17/Add.27)

(b)
United States – Section 211 Omnibus Appropriations Act of 1998:  Status report by the United States (WT/DS176/11/Add.20)

(c)
United States – Anti-dumping measures on certain hot-rolled steel products from Japan:  Status report by the United States (WT/DS184/15/Add.20)

(d)
United States – Continued Dumping and Subsidy Offset Act of 2000:  Status report by the United States (WT/DS217/16/Add.5 – WT/DS234/24/Add.5)

1. The Chairperson recalled that Article 21.6 of the DSU required that "unless the DSB decides otherwise, the issue of implementation of the recommendations or rulings shall be placed on the agenda of the DSB meeting after six months following the date of establishment of the reasonable period of time pursuant to paragraph 3 and shall remain on the DSB's agenda until the issue is resolved".  She proposed that the four sub-items to which she had just referred be considered separately.

(b) United States – Anti-Dumping Act of 1916:  Status report by the United States (WT/DS136/14/Add.27 – WT/DS162/17/Add.27)

2. The Chairperson drew attention to document WT/DS136/14/Add.27 – WT/DS162/17/Add.27, which contained the status report by the United States on progress in the implementation of the DSB's recommendations in the case concerning the US Anti-Dumping Act of 1916.
3. The representative of the United States said that his country had provided an additional status report in these disputes on 10 June 2004, in accordance with Article 21.6 of the DSU.  As noted in the report, legislation repealing the 1916 Anti-Dumping Act was pending in both the US Senate and US House of Representatives.  On 29 January 2004, HR 1073, which would repeal the 1916 Act, had been reported favorably out of the Committee on the Judiciary of the US House of Representatives.  The US administration was continuing to work with Congress to achieve further progress in resolving these disputes with the EC and Japan.
4. The representative of the European Communities said that the status report of the United States had shown no progress in implementation since 29 January 2004.  The EC was still awaiting a sign that the House of Representatives would finally consider the bill that had been referred to it on that date by the Committee on the Judiciary.  In the Senate, two bills had been pending for more than a year, but again there had been no sign of slightest interest to progress on the repeal of the 1916 Anti‑Dumping Act.  The EC recalled that it was now more than three and a half years after the 1916 Anti-Dumping Act had been found to be WTO-incompatible.  In this respect, the EC would have wished the US representative to be more specific at the present meeting and to indicate what new steps the US administration intended to undertake to convey to the Congress the extreme urgency of a repeal of the 1916 Anti-Dumping Act.  The EC recalled that it might adopt, anytime, a specific anti-dumping legislation applicable to US products pursuant to its right to suspend the application to the United States of its obligations under the GATT 1994 and the Anti-Dumping Agreement.
5. The representative of Japan said that, to his country's dismay, no progress had been noted in the status report as well as in the statement made by the United States at the present meeting.  Japan was extremely concerned about the continued lack of implementation by the United States of the DSB's recommendations and rulings in this proceeding.  Once again, Japan urged the United States to secure the prompt passage of legislation repealing the 1916 Anti-Dumping Act.  It was imperative for the United States to meet its WTO obligations without delay in order to preserve the credibility of the dispute settlement system.  In the recently published "Third Report to the Leaders on the US – Japan Regulatory Reform and Competition Policy", the US administration had made explicit its support for the legislation repealing the 1916 Anti-Dumping Act.  Japan was mindful of this pronouncement and expected that the United States would promptly reach a tangible outcome.  Japan gravely regretted that on 26 May, in a case against a Japanese company brought under this WTO-inconsistent Act, the Federal District Court had pronounced its final judgment to the effect that it had upheld the order imposing on the Japanese company a payment of damages amounting to US$30 million.  Such developments forced Japan to enunciate, once again, its call for the legislation repealing the 1916 Anti-Dumping Act with proper retroactive effect.  Even in the event that legislation repealing the 1916 Anti-Dumping Act without proper retroactive effect was likely to be passed through the House and the Senate, Japan strongly urged the United States to take actions in order to ensure that no damages would be incurred upon Japan's companies.  Japan urged the US administration to work much closer with the Congress and to present more detailed reports on the status of all the repealing bills of the 1916 Anti-Dumping Act.  Finally, should the United States fail to implement the DSB's recommendations, Japan would have no other option, but to reactivate the arbitration proceedings under Article 22 of the DSU, and to exercise its right to suspend the concessions or other obligations.
6. The DSB took note of the statements and agreed to revert to this matter at its next regular meeting.

(c) United States – Section 211 Omnibus Appropriations Act of 1998:  Status report by the United States (WT/DS176/11/Add.20)

7. The Chairperson drew attention to document WT/DS176/11/Add.20, which contained the status report by the United States on progress in the implementation of the DSB's recommendations in the case concerning US Section 211 Omnibus Appropriations Act of 1998.
8. The representative of the United States said that his country had provided a status report in this dispute on 10 June 2004, in accordance with Article 21.6 of the DSU.  As noted in the report, legislation amending or repealing Section 211 was pending in the US Senate and the US House of Representatives.  The US administration was continuing to work with the US Congress concerning appropriate statutory measures that would resolve this matter.
9. The representative of the European Communities said that the two repealing bills mentioned in the US status report would not only repeal Section 211.  The "US-Cuba Trademark Protection Act" would indeed provide a whole scheme of measures to ensure an enhanced and effective protection of intellectual property rights both in Cuba and in the United States.  The United States had been an active sponsor of effective and non-discriminatory protection of intellectual property rights.  Therefore, passing these bills provided an opportunity for the United States to put its commitment to this objective into practice.  The lack of full implementation would put into question the US commitment to strict respect of the TRIPS obligations.
10. The representative of Cuba said that her delegation wished to reiterate the points made at the 19 May 2004 DSB meeting.  That statement was still entirely valid and pertinent, especially since the situation with regard to compliance by the United States remained unchanged.  Only six months was left before the expiry of the last extension granted to the United States in order to bring itself finally into compliance with the DSB's recommendations and rulings.  The constant inertia of the US government revealed that its underlying aim upon the expiry of this extension was to request further postponement, thereby creating yet another specious argument to continue to undermine and circumvent its WTO commitments.  In that respect, she asked how much longer Cuba as well as other Members would have to witness the indifference and contempt with which the United States treated its commitments under this dispute settlement process?  How much longer Members had to wait for the United States to comply with the rulings of the DSB and to repeal Section 211, the unfairness and arbitrary nature of which were amply proven?  The changes proposed in the bill recently introduced in the US Senate merely claimed, in a cunning and deceitful manner, to amend Section 211, thereby failing to resolve the problem of the violation of Cuba's legitimate rights.  The most prudent solution consistent with international law could only be the total repeal of Section 211 of the Omnibus Appropriations Act.  Non-discrimination was a fundamental trading principle and one of the basic concepts underlying the raison d'être of the WTO.  Settlement of this dispute must not be delayed any further since the credibility of the WTO, amongst other values, was at stake.  Thus Cuba urged the United States to take heed of the negative impact of its tardy and non-compliant attitude on the credibility of the multilateral trading system.
11. The DSB took note of the statements and agreed to revert to this matter at its next regular meeting.

(d) United States – Anti-dumping measures on certain hot-rolled steel products from Japan:  Status report by the United States (WT/DS184/15/Add.20)

12. The Chairperson drew attention to document WT/DS184/15/Add.20, which contained the status report by the United States on progress in the implementation of the DSB's recommendations in the case concerning US anti-dumping measures on certain hot-rolled steel products from Japan.
13. The representative of the United States said that his country had provided a status report in this dispute on 10 June 2004, in accordance with Article 21.6 of the DSU.  The US administration was continuing to work with the US Congress with respect to the recommendations and rulings of the DSB that had not been addressed by 23 November 2002.
14. The representative of Japan said that the reasonable period of time for implementation by the United States in this proceeding had been extended in December 2003.  While the newly established deadline of 31 July 2004 was approaching, no concrete signs of progress had been reported by the United States.  As stated under the previous agenda item, Japan had taken note of the explicit pronouncement of the US administration in the "Third Report to the Leaders on the US – Japan Regulatory Reform and Competition Policy", which read:  ''the Administration will continue to work closely with Congress on legislation to implement the WTO recommendations and rulings in the Hot-Rolled Steel dispute."  Japan urged the United States to promptly introduce bills amending its relevant anti-dumping statutes during the second session of the 108th Congress and to secure the implementation of the DSB's recommendations and rulings.  Further delay in implementation by the United States would seriously undermine the credibility of the dispute settlement system.  Should the obligation to comply with the DSB's recommendations and rulings be disregarded once again, Japan would like to remind the United States of its right to the recourse set forth in the DSU.
15. The DSB took note of the statements and agreed to revert to this matter at its next regular meeting.

(e) United States – Continued Dumping and Subsidy Offset Act of 2000:  Status report by the United States (WT/DS217/16/Add.5 – WT/DS234/24/Add.5)

16. The Chairperson drew attention to document WT/DS217/16/Add.5 – WT/DS234/24/Add.5, which contained the status report by the United States on progress in the implementation of the DSB's recommendations in the case concerning the US Continued Dumping and Subsidy Offset Act of 2000.
17. The representative of the United States said that his country had provided a status report on 10 June 2004, in accordance with Article 21.6 of the DSU.  As noted in the report, on 19 June 2003, legislation to bring the Continued Dumping and Subsidy Offset Act into conformity with the United States' WTO obligations had been introduced in the US Senate (S. 1299).  On 10 March 2004, legislation repealing the CDSOA had been introduced in the US House of Representatives (H.R. 3933).  In addition, on 2 February 2004, the US administration, once again, had proposed repeal of the CDSOA, in its budget proposal for fiscal year 2005.  The US administration was continuing to work with Congress to achieve further progress in resolving these disputes with the complaining parties.
18. The representative of the European Communities said that the multiplication of cases where the United States simply ignored its obligation to comply promptly set very damaging precedents, which affected the interest of every Member, including the interest of the United States.  In the year which had now elapsed since the introduction of the Senate bill, the competent committee had not even started the discussion and the bill had received little support.  That applied equally to the repealing bill which had now been pending for three months in the House of Representatives without further action being undertaken.  This was all the more disturbing that the United States had made statements that refuted the need to implement the WTO ruling.  The EC urged, once again, the United States to demonstrate its commitment to respect its international obligations and the rights of other Members by implementing without further delay the rulings and recommendations regarding the CDSOA.
19. The representative of Chile thanked the United States for its status report which, given that it was identical to the one submitted at the previous meeting, reflected the lack of progress with regard to its compliance with the DSB's recommendations and rulings.  Chile was concerned that, in spite of the United States' obligation to comply and the fact that the period for compliance had expired six months ago, the US administration continued to apply legislation which had been found WTO-inconsistent.  The Notice of Intent to Distribute Offset for Fiscal Year 2004 had been published in the Federal Register on 2 June 2004.  That notice had been published a month earlier than in previous years, thereby bringing forward the procedure for the US companies concerned to apply for the funds for distribution at the beginning of the next fiscal year.  Chile wished to know from the United States whether its decision to move the distribution process forward was in any way related to its non-compliance and the fact that the arbitrator's decision determining the level of nullification and impairment was imminent.
20. The representative of Canada said that his country, once again, noted the status report submitted by the United States and its continued failure to comply with its WTO obligations with regard to the Byrd Amendment.  The lack of any progress by the United States to bring itself into conformity with the recommendations and rulings of the DSB remained an ongoing concern to Canada.  An arbitrator would soon determine the level of retaliation that Canada and seven other Members could impose against the United States for its non-compliance in this dispute.  Despite this, the Canadian objective remained the repeal of this WTO‑inconsistent measure rather than retaliation.  Canada, therefore, urged the United States to repeal the Byrd Amendment and to end this dispute.
21. The representative of Japan said that currently the matter related to the suspension by the eight complaining parties of concessions or other obligations against the United States was pending before arbitration.  Japan strongly urged the US administration to do everything in its power to promptly implement the DSB's recommendations and rulings by repealing the CDSOA, so that it would be unnecessary for Japan and the other complaining parties to resort to retaliatory measures.
22. The representative of India said that her country thanked the United States for its status report regarding this matter.  She noted that this was the sixth status report since this item had been placed on the agenda, but yet little progress had been made by the United States in meeting its WTO obligations.  India urged the United States to make more efforts to repeal the CDSOA so that an amicable end could be achieved in this dispute.
23. The DSB took note of the statements and agreed to revert to this matter at its next regular meeting.

2. Mexico – Tax measures on soft drinks and other beverages

(a) Request for the establishment of a panel by the United States (WT/DS308/4)

24. The Chairperson drew attention to the communication from the United States contained in document WT/DS308/4, and invited the representative of the United States to speak.
25. The representative of the United States said that, as described in its panel request of 10 June 2004, the United States was concerned with certain tax measures imposed by Mexico on beverages and syrups, including soft drinks.  Mexico's tax measures apply a 20 per cent tax to beverages and syrups made with any sweetener other than cane sugar.  This tax did not apply to beverages and syrups sweetened solely with cane sugar.  By taxing beverages and syrups made sweeteners other than cane sugar, Mexico discriminated against imported sweeteners, such as high-fructose corn syrup ("HFCS"), which were "like" and "directly competitive or substitutable" with Mexican cane sugar.  For example, Mexico's tax measures had a severe impact on US exports to Mexico of US sweeteners such as HFCS and beverages and syrups sweetened with HFCS.  The United States considered that Mexico's tax measures were inconsistent with Mexico's commitments and obligations under Articles III:2 and III:4 of the GATT 1994.  On 13 May 2004, the United States and Mexico had held consultations.  Unfortunately, these consultations had failed to resolve the US concerns.  Accordingly, the United States requested that the DSB establish a panel to examine these matters, pursuant to Article 6 of the DSU, with standard terms of reference.
26. The representative of Mexico said that his country opposed to the establishment of a panel at the present meeting since it considered that  the US request was premature.  During the consultations, Mexico had asked the United States for more time in order to facilitate the negotiations between the US and Mexican companies. Unfortunately, Mexico's request had not been taken into account.
27. The DSB took note of the statements and agreed to revert to this matter.

3. United States – Determination of the International Trade Commission in hard red spring wheat from Canada 

(a) Request for the establishment of a panel by Canada (WT/DS310/2)

28. The Chairperson drew attention to the communication from Canada contained in document WT/DS310/2, and invited the representative of Canada to speak.
29. The representative of Canada said that on 8 April 2004, his country had requested consultations with the United States concerning the injury determination of the US International Trade Commission in hard red spring wheat from Canada.  The United States and Canada had held consultations on 6 May 2004.  Unfortunately, these consultations had failed to settle this dispute.  As set out in its request for the establishment of a panel, Canada considered that the United States had violated its obligations under the Anti-Dumping Agreement, the SCM Agreement and the GATT 1994.  Specifically, the United States:  (i) had failed to base its injury determination on positive evidence.  It had failed to conduct an objective examination of the volume of the dumped and subsidized imports and the effect of those imports on prices in the domestic market for like products.  It had also failed to conduct an objective examination of the consequent impact of those imports on domestic producers of such products;  (ii) had failed to demonstrate a causal relationship between the dumped and subsidized imports and the injury to the domestic industry;  and (iii) had failed to examine known factors, other than the dumped and subsidized imports, which were injuring the domestic industry and had not ensured that the injuries caused by these other factors were not attributed to the dumped and subsidized imports.  For these reasons, Canada requested the establishment of a panel to consider these matters and to find that the United States was in violation of its obligations.
30. The representative of the United States said that his country was disappointed that Canada had decided to pursue this matter by requesting a panel.  Canada's decision to do so was especially regrettable given that most if not all of its claims disregarded the extensive evidence supporting the US International Trade Commission's determination of material injury to the domestic industry by reason of red hard spring wheat imported from Canada.  The United States was confident that a panel, should one be established, would agree, and would reject Canada's claims.  Canada's claims lacked merit, and the United States would urge Canada to reconsider its position on this matter.  In light of the foregoing, the United States was not in a position to accept the establishment of a panel at the present meeting.
31. The DSB took note of the statements and agreed to revert to this matter.
4. Chile – Price band system and safeguard measures relating to certain agricultural products

(a) Statement by Argentina

32. The representative of Argentina, speaking under "Other Business", said that this was the first DSB meeting since October 2003 at which Chile had failed to submit a status report under Article 21.6 of DSU on progress in implementation of the recommendations and rulings adopted by the DSB in the dispute on:  "Chile – Price Band System and Safeguard Measures Relating to Certain Agricultural Products" (WT/DS207).  Therefore, Argentina wished to point out that the fact that Chile had not submitted a status report, and that the consultations requested by Argentina pursuant to Article 21.5 of the DSU had been held on 17 June 2004, did not, in any way, mean that the disagreement under the terms of that provision had been resolved.  Argentina was still of the opinion that the measures adopted and implemented by Chile at the end of 2003 had failed to comply with the DSB's recommendations and rulings.  In light of its trade interest, Argentina would, therefore, duly exercise the procedural options provided for in the Understanding Regarding Procedures under Articles 21 and 22 of the DSU with respect to the dispute under consideration (WT/DS207/16), which had been signed by the two countries in December 2003.
33. The representative of Chile said that at the 19 May DSB meeting, Argentina had stated that it would request consultations with Chile since it considered that the measures adopted by Chile had failed to comply with the DSB's recommendations and rulings.  These consultations, which had been held on 17 June 2004, constituted the first mandatory procedure provided for in the Understanding Regarding Procedures under Articles 21 and 22 of the DSU with respect to the dispute under consideration (WT/DS207/16).  That Understanding had been signed by the two countries in order to resolve the existing disagreement on the consistency of the measures adopted by Chile with the DSB's recommendations and rulings.  Notwithstanding the above, Chile would maintain its efforts to seek a bilateral solution to this dispute.
34. The DSB took note of the statements.
5. Proposed amendments to the Working Procedures for Appellate Review
(a) Statement by the Chairperson

35. The Chairperson, speaking under "Other Business", informed Members that on 15 June 2004 she had sent out a letter to the Chairman of the Appellate Body transmitting the record of the 19 May DSB meeting containing Members' views on the proposed amendments to the Working Procedures for Appellate Review, as well as the written comments that had been submitted on this matter by the 11 June deadline.  She said that the written comments had been submitted by the following countries:  Argentina, Australia, Brazil, Canada, the European Communities, India, Japan, Mexico, Thailand, Turkey, the United States and Hong Kong, China.  Finally, In accordance with the DSB's decision of 19 December 2002, she said that she had requested the Appellate Body to take these views into account.
36. The DSB took note of the statement.
__________

