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I. INTRODUCTION

1.1 On 3 April 1998, the European Communities requested consultations with the
Government of Argentina under Article XXII:1 of the GATT 1994 ("GATT") and
pursuant to Article 4 of the Understanding on Rules and Procedures Governing the
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Settlement of Disputes ("DSU") and Article 14 of the Agreement on Safeguards with
regard to provisional and definitive safeguard measures imposed by Argentina on
imports of footwear.
1.2 The European Communities and Argentina held consultations on 24 April
1998, but failed to reach a mutually satisfactory solution.
1.3 On 10 June 1998, pursuant to Article 6 of the DSU, the European Communi-
ties requested the establishment of a panel with standard terms of reference.
1.4 At its meeting on 23 July 1998, the DSB established a panel pursuant to the
request by the European Communities (WT/DS121/3).
1.5 At that DSB meeting, parties agreed that the Panel should have standard terms
of reference. The terms of reference of the Panel are the following:

"To examine, in the light of the relevant provisions of the covered
agreements cited by the European Communities in document
WT/DS121/3, the matter referred to the DSB by the European Com-
munities in that document and to make such findings as will assist the
DSB in making the recommendations or in giving the rulings provided
for in those agreements".

1.6 On 15 September 1998, the Panel was constituted as follows:
Chairman: Mr. John McNab
Members: Ms. Claudia Orozco

Ms. Laurence Wiedmer
1.7 Brazil, Indonesia, Paraguay, Uruguay and the United States reserved their
rights to participate in the Panel proceedings as third parties.
1.8 The Panel met with the parties on 30 November – 1 December 1998 and 3
February 1999. It met with the third parties on 1 December 1998.
1.9 The Panel submitted its interim report to the parties on 21 April 1999. On 10
May 1999, both parties submitted comments on the interim report, and Argentina
requested that an interim review meeting be held. On 20 May 1999, the Panel held
the interim review meeting with the parties. The Panel submitted its final report to
the parties on 4 June 1999.

II. FACTUAL ASPECTS

2.1 This dispute concerns the application of provisional and definitive safeguard
measures on imports of footwear by Argentina. Following a request made on 26 Oc-
tober 1996 by the Argentine Chamber of the Footwear Industry (CIC) for the appli-
cation of a safeguard measure on footwear, and pursuant to Resolution MEYOSP
No. 226/971, a safeguard investigation on footwear was initiated. At the same time, a
provisional measure was imposed. The opening of the safeguard investigation and
the implementation of a provisional safeguard measure were notified to the Com-
mittee on Safeguards in a communication dated 21 February 1997.2 In a communica-

                                                                                                              

1 Published in the Boletín Oficial of 24 February 1997. The Resolution was adopted on
14 February 1997 and became effective on 25 February 1997.
2 G/SG/N/6/ARG/1, G/SG/N/7/ARG/1, 25 February 1997, Exhibit EC-11.
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tion dated 5 March 1997, a copy of Resolution 226/97 was transmitted to the Com-
mittee on Safeguards.3

2.2 On 25 July 1997 Argentina notified the Committee on Safeguards, pursuant
to Article 12.1(b) of the Agreement on Safeguards, of the determination of serious
injury made by the National Foreign Trade Commission ("CNCE").4 On 1 September
1997, Argentina notified the Committee on Safeguards of the intention of the Argen-
tine authorities to impose a final safeguard measure under Article 12.1(c) and Article
9 (footnote 2) of the Agreement on Safeguards.5 Consultations between Argentina
and the European Communities and the United States took place on 9 September
1997 pursuant to Article 12.3 of the Agreement on Safeguards.6

2.3 On 12 September 1997, Argentina published7 a definitive safeguard measure,
under Resolution 987/97, in the form of minimum specific duties on certain imports
of footwear identified in Annex I of the Resolution, effective as of 13 September
1997. On 26 September 1997, Argentina transmitted to the Committee on Safeguards
a copy of Resolution 987/97.8 In a communication dated 26 September 1997, Uru-
guay, as Pro Tempore President of MERCOSUR9 and on behalf of Argentina, noti-
fied under Article 12.1(c) and footnote 2 to Article 9 the definitive safeguard meas-
ure imposed by Resolution MEYOSP 987/97.10

2.4 On 31 December 1993, Resolution n° 1696/93 of the Argentine Ministry of
Economy, Public Works and Public Services had introduced minimum specific du-
ties on certain footwear imported into Argentina.11 On the date of their original in-
tended expiry (31 December 1994), the minimum specific duties were extended for
one year by Article 15 and Annex XII of Decree 2275/9412. They were again pro-
longed until 31 December 1996 by Article 9 of Decree 998/9513 and then until
31 August 1997 by Resolution 23/97 of 7 January 1997.14 Various amendments were
also made to the duties over the period.15 Argentina adopted a Resolution repealing

                                                                                                              

3 G/SG/N/6/ARG/1Suppl.1 and G/SG/N/7/ARG/1/Suppl.1, 18 March 1997, Exhibit EC-12.
4 G/SG/N/8/ARG/1, Exhibit EC-16.
5 G/SG/N/10/ARG/1, G/SG/N/10/ARG/1, 15 September 1997, Exhibit EC-17, with corrigendum
dated 18 September 1998, Exhibit EC-18.
6 In accordance with Article 12.5 of the Agreement on Safeguards, the results of the consultations
were notified to the Committee in a communication dated 10 September 1997, G/SG/14-G/L/195.
7 Boletin Oficial, No. 28,729, 12 September 1997.
8 G/SG/N/10/ARG/1/Suppl.1, G/SG/N/11/ARG/1/Suppl.1, 10 October 1997, Exhibit EC-20.
9 The Southern Common Market (MERCOSUR) was formed on 26 March 1991, when four Latin
American countries (Argentina, Brazil, Paraguay and Uruguay) signed a treaty in Asuncion, provid-
ing for the creation of a common market among the four participants.
10 G/SG/N/10/ARG/1/Suppl.2, G/SG/N/11/ARG/1/Supp.2, G/SG/14/Suppl.1 and
G/L/195/Suppl.1, 22 October 1997.
11 Exhibit EC-1. The Resolution is dated 28 December 1993 and published in the Official Journal
of the Argentine Republic of 30 December 1993, to enter into force the next day.
12 Exhibit EC-2. Published in the Official Journal of the Argentine Republic of 30 December 1994,
to enter into force on 1 January 1995.
13 Exhibit EC-3.
14 Exhibit EC-4.
15 Similar minimum specific duties also applied to textiles and clothing. The minimum specific
duties on textiles and clothing were the subject of WTO complaints by the United States (WT/DS56)
and the European Communities (WT/DS77). The Panel in those disputes excluded minimum specific
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the minimum specific duties on imports of footwear16 on 14 February 1997, the same
day that Argentina adopted Resolution MEYOSP 226/9717, referred to above, initi-
ating the safeguard proceedings and imposing provisional measures in the form of
minimum specific duties on imports of footwear.
2.5 On 28 April 1998, Argentina published Resolution 512/9818 modifying
Resolution 987/97.
2.6 On 26 November 1998, Argentina published MEYOSP Resolution 1506/9819,
further modifying Resolution 987/97. On 7 December 1998, Argentina published
SICyM Resolution 837/9820, implementing Resolution 1506/98.

III. FINDINGS AND RECOMMENDATIONS REQUESTED BY THE
PARTIES

3.1 The European Communities requests the Panel to find that "Argentina has
violated Articles 2:1, 4:2(a), 4:2(b), 4:2(c), 5:1, 6, 12:1 and 12:2 Agreement on Safe-
guard[s] and Article XIX:1(a) of GATT 1994."
3.2 The European Communities argues that:

"All of the above violations, except for the violation of Article 5:1,
relate to the way in which the investigation was conducted or the way
in which procedural obligations were carried out by Argentina. Ac-
cordingly, any change to the measure which Argentina may introduce
will only affect the violation of Article 5:1 (necessity of the measure
and adequacy of the adjustment plan) and not the remaining viola-
tions."
"Accordingly, the EC submits that Argentina's safeguard measures on
imported footwear, however they may be adapted or adjusted in the
meantime, should be removed."

3.3 In particular, "[b]ecause of the continued changes in the safeguard measures,
the European Communities requests the Panel to find all Argentine measures based
on the safeguard investigation subject of this dispute to be contrary to Argentine
WTO obligations."
3.4 Argentina requests the Panel:

(a) "to give consideration to the issues of procedure raised in its first
written submission" (section IV.A). First, Argentina "[does] not con-
sider that the DIEMs applied to footwear and now revoked should be
discussed by the Panel. [Argentina] therefore respectfully request the
Panel not to take into account any of the claims made by the EC in
this respect". Second, "Argentina respectfully requests the Panel not to
make any ruling on Resolution 512/98, which was never the subject of

                                                                                                              

duties on footwear from its examination because these had been eliminated before the panel was
formed.
16 Resolution 225/97, Exhibit EC-5.
17 Exhibit EC-6.
18 Exhibit EC-28.
19 Exhibit EC-32.
20 Exhibit EC-35.
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consultations between the European Communities and Argentina and
is not included in the terms of reference which the DSB adopted for
the Panel's proceedings, although these were the subject of detailed
discussions at two consecutive meetings of the DSB";

(b) "to reject the EC's request for a preventive ruling by the Panel on any
change that Argentina might make to the measure";

(c) "to reject the request that the panel "find" that Argentina, in conduct-
ing its investigation, has failed to comply with the different provisions
that the EC claims to have been violated, in particular its obligations
under Articles 2.1, 4.2(a), 4.2(b), 4.2(c), 6, 12.1 and 12.2 of the
Agreement on Safeguards and Article XIX:1(a) of the GATT 1994";

(d) "to reject the EC's request that any change to the measure which Ar-
gentina may introduce only affect the alleged violation of Article 5.1
and not the remaining alleged violations";

(e) "to reject the EC's request that the Panel "recommend" that however
the measure may be adjusted, it should be removed."

IV. PROCEDURAL ISSUES AND REQUESTS FOR PRELIMINARY
RULINGS21

A. Argentina's Requests Regarding the Panel's Terms of Reference

1. Minimum Specific Import Duties (DIEMS)

(a) The European Communities' Account of the "Factual
and Procedural History" of the Dispute

4.1 As part of its description of the "factual and procedural history" of this dis-
pute, the European Communities asserts the following:

On 31 December 1993 Resolution n° 1696/93 of the Argentine Min-
istry of Economy, Public Works and Public Services introduced
minimum specific duties on certain footwear imported into Argen-
tina22. The text of this Resolution is annexed as Exhibit EC-1. The
justification given for this measure in the first Preamble was the low
price of certain imports and the resulting injury caused to the Argen-
tine industry. It was stated to be of a temporary nature and to be linked
to an investment plan for the adjustment and specialization of the in-
dustry. Indeed, Article 6 of the measure specified that the minimum
specific duties were to expire on 31 December 1994 and that there
was a "possibility of a single non-renewable extension of six months"
provided that the injury persisted and the adjustment justified it.

                                                                                                              

21 Except as otherwise noted, the footnotes and citations, and the emphasis in the text are as con-
tained in the parties’ submissions.
22 The Resolution is dated 28 December 1993 and published in the Official Journal of the Argen-
tine Republic of 30 December 1993, to enter into force the next day.
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However, the protection proved easier to introduce than to remove and
the duties have in effect been in force ever since. On the date of their
original intended expiry and on the eve of the entry into force of the
WTO Agreements, they were extended for one year by Article 15 and
Annex XII of Decree 2275/9423 (Exhibit EC-2). They were again pro-
longed until 31 December 1996 by Article 9 of Decree 998/95 (Ex-
hibit EC-3) and then again prolonged until 31 August 1997 by Reso-
lution 23/97 of 7 January 1997 (Exhibit EC-4). Various amendments
were also made to the duties over the period.
Similar minimum specific duties also applied to textiles and apparel.
They were all in principle calculated by multiplying a "representative
international price" by the applicable ad valorem customs duty24. A
minimum specific duty became payable where its application resulted
in a duty higher than would have resulted from the application of the
applicable ad valorem customs duty (in principle for all goods priced
below the "representative international price"). The levels of specific
duties which were reached, surpassed in certain cases 200 per cent ad
valorem equivalent, clearly breaching Argentina's bound rate of 35 per
cent ad valorem, provided in Argentina's Schedule LXIV. In effect,
Argentina was applying a safeguard measure without following any of
the required procedures laid down in the WTO Agreement applicable
after 1 January 1995.
The regime of minimum specific duties applied by Argentina did not
fail to provoke international protests and both the EC and the US
commenced dispute settlement proceedings. The US requested con-
sultations on 4 October 1996 (WT/DS56) which gave rise to the Panel
and Appellate Body Reports Argentina - Certain Measures Affecting
Imports of Footwear, Textiles, Apparel and Other Items25. The Euro-
pean Communities, which was a third party in the US proceeding, re-
quested its own Panel under Article 10.4 Dispute Settlement Under-
standing (DSU) on 10 September 1997 (WT/DS77). This gave rise to
a Panel proceeding Argentina - Measures Affecting Textiles and
Clothing, which is currently suspended.
When it became clear that the Panel requested by the US would be
established, Argentina repealed the minimum specific duties on im-
ports of footwear while maintaining such duties on imports of cloth-
ing and textiles (Resolution 225/97 –Exhibit EC-5) and simultane-
ously initiated safeguard proceedings and imposed provisional meas-

                                                                                                              

23 Published in the Official Journal of the Argentine Republic of 30 December 1994, to enter into
force on 1 January 1995.
24 See the description of the system given at paragraph 6.18 of the Report of the Panel and 49 of
the Appellate Body Report in Argentina - Certain Measures Affecting Imports of Footwear, Textiles,
Apparel and Other Items referred to below.
25 WT/DS56/R, adopted 22 April 1998, DSR 1998:III, 1033, confirmed and partially modified on
Appeal - WT/DS56/AB/R and WT/DS56/AB/R Corr.1 of adopted 22 April 1998, (AB-1998-1), DSR
1998:III, 1003.
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ures in the form of minimum specific duties on imports of footwear
(Resolution 226/97 – Exhibit EC-6). These decisions were both
adopted on 14 February 1997 and both entered into force the day after
their publication in the Official Journal of the Argentine Republic,
that is on 25 February 1997, the very day the panel was established by
the DSB in case WT/DS56. The minimum specific duties, which were
imposed as a provisional safeguard measure were virtually identical to
the minimum specific duties which had just been repealed.
This was a manoeuvre that proved successful for Argentina, in the
sense that footwear was excluded from the WTO Panel in case
WT/DS5626, which therefore only considered the illegality of the
minimum specific duties for textiles and apparel, as well as an Argen-
tine statistical tax. The minimum specific duties in that case were held
to violate Article II:1(b) GATT 1994 in so far as they exceeded the
bound rate of 35 per cent ad valorem. These minimum specific duties
were identical in form and nature to the minimum specific duties on
footwear.
The opening of the safeguard investigation and the implementation of
a provisional safeguard measure were notified to the Committee on
Safeguards on 21 February 1997 (document G/SG/N/6/ARG/1,
G/SG/N/7/ARG/1, Exhibit EC-11).27

On 25 July 1997 Argentina notified (document G/SG/N/8/ARG/1,
Exhibit EC-16) the Committee on Safeguards, pursuant to Article
12:1(b) Agreement on Safeguards, of the determination of serious in-
jury made by the NFTC (National Foreign Trade Commission).
On 1 September 1997 Argentina notified the Committee on Safe-
guards of the intention of the Argentine authorities to impose a final
safeguard measure under Article 12:1(c) and Article 9 (footnote 2)
Agreement on Safeguards (see document G/SG/N/10/ARG/1,
G/SG/N/10/ARG/1, dated 15 September 1997, Exhibit EC-17, with
corrigendum dated 18 September 1998, Exhibit EC-18).
On 12 September 1997 Argentina published in the Official Journal of
the Argentine Republic No. 28,729 a definitive safeguard measure in
the form of minimum specific duties on imports of footwear, effective
as of 13 September 1997, under Resolution 987/97.
On 26 September 1997 Argentina transmitted to the Committee on
Safeguards (see document G/SG/N/10/ARG/1/Suppl.1,
G/SG/N/11/ARG/1/Suppl.1 dated 10 October 1997, Exhibit EC-20) a
copy of Resolution 987/97. The resolution imposed as from 13 Sep-
tember 1997 a definitive safeguard measure on certain imports of

                                                                                                              

26 See paragraph 6.15 of the Panel Report in Argentina - Certain Measures Affecting Imports of
Footwear, Textiles, Apparel and Other Items, supra, footnote 25.
27 On 5 March 1997 Argentina informed the Committee on Safeguards of the content of Resolu-
tion 226/97 (document G/SG/N/6/ARG/1/Suppl.1, G/SG/N/6/ARG/1/Suppl. 1 dated 18 March 1997,
Exhibit EC-12) in an additional notification.
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footwear, listed in Annex I of the Resolution. This definitive safe-
guard measure was in the form of minimum specific duties, in many
cases identical to the provisional duties and the former Article II
GATT-illegal duties.

(b) Argument of Argentina
4.2 Referring to the European Communities' account of the "factual and proce-
dural history" of this dispute in paragraph 4.1, supra Argentina states that the Euro-
pean Communities endeavours to introduce the question of the DIEMs applied to
footwear, which were revoked almost two years before, calling them "Article II
GATT-illegal duties", indicating that they were "clearly breaching Argentina's bound
rate of 35 per cent ad valorem…", and suggesting that in practice they constituted a
safeguard measure.
4.3 In this connection, Argentina notes that discussion of the DIEMs that applied
to footwear in the past and have now been revoked is not covered by the terms of
reference of this Panel. These DIEMs cannot be the subject of review under the
WTO's dispute settlement system because the measure is not in force and discussing
it would not meet the objective of securing "a positive solution to a dispute" (Article
3.7 of the DSU).
4.4 Argentina asserts that the EC qualification of the DIEMs applied to footwear
as "GATT-illegal duties" should clearly be rejected. The DIEMs in question have
now been revoked and were not the subject of any recommendation by the DSB con-
cerning their consistency or inconsistency with the rules of the WTO, the only body
authorized to declare the illegality of a measure within the multilateral trading sys-
tem.
4.5 Argentina asserts that in Argentina – Measures Affecting Imports of Foot-
wear, Textiles, Apparel and Other Items, the United States requested the Panel to
rule on the legality of the footwear DIEMs. The panel, however decided not to ac-
cede to the United States request, considering that:

"…in the absence of clear evidence to the contrary, we cannot assume that
Argentina will withdraw the safeguard measure and reintroduce the specific
duties measure in an attempt to evade Panel consideration of its measures.
We must assume that WTO Members will perform their treaty obligations in
good faith, as they are required to do by the WTO Agreement and by interna-
tional law. We consider, therefore, that there is no evidence that the minimum
specific import duties on footwear will be reintroduced…. Consequently, we
will not review the WTO compatibility of the specific duties which used to be
imposed on footwear and which have, since the establishment of this Panel,
been revoked…".28

4.6 Argentina contends that the European Communities also tried to discuss the
legality of the DIEMs within the dispute settlement system when it requested the
establishment of a panel on Argentina – Measures Affecting Imports of Textiles and
Clothing. The original document (WT/DS77/3) indicated that the European Commu-
nities requested the DSB to establish a panel to find that the imposition of DIEMs on

                                                                                                              

28 Document WT/DS56/R, supra, footnote 25, paragraphs 6.14 and 6.15, page 86.
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footwear violated Article II.1(b) of GATT. As reflected in the Minutes of the DSB
meeting on 25 September 199729, however, Argentina rejected the inclusion of this
measure in the Panel's terms of reference because the measure did not exist and con-
sequently this was a moot point that could not be dealt with in the framework of the
DSU. As a result, the European Communities withdrew its objection to the DIEMs
on footwear and submitted a revised version of its request for the establishment of a
panel.30 At the same meeting, other Members of the DSB expressed their concern
that the European Communities' request was equivalent to setting up a "preventive
panel" by trying to include in the terms of reference any other measure that might be
adopted in the future.
4.7 Therefore, Argentina does not consider that the DIEMs applied to footwear
and now revoked should be discussed by this Panel, and requests the Panel not to
take into account any of the claims made by the European Communities in this re-
spect.

(c) Argument of the European Communities
4.8 The European Communities observes that Argentina began the implementa-
tion of a comprehensive liberalization programme by the beginning of this decade. It
signed in 1991 the Treaty of Asuncion, with the aim of creating a customs union with
Brazil, Paraguay and Uruguay. However, in 1993 Argentina decided to introduce
restrictive trade measures to protect its industry from the liberalization measures: it
introduced minimum specific duties for a number of products, including footwear, as
well as textiles and apparel. The duties of the latter two, which are not within the
terms of reference of the present case, have already been declared WTO-illegal by a
previous Panel and the Appellate Body earlier this year.
4.9 The European Communities asserts that Argentina realized as early as 14
February 1997 that these minimum specific duties could not be in conformity with its
international obligations under the WTO and decided to abolish them for footwear31

and replace them with the present safeguard measure.
4.10 The European Communities clarifies that it is not asking the Panel to declare
the former minimum specific duties on footwear - which have been abolished since
February 1997 - WTO-illegal. The European Communities has no intention of open-
ing up a debate on whether those duties for footwear violated Article II:1(b) GATT
or not. These duties were revoked just before the panel in Argentina – Measures
Affecting Imports of Footwear, Textiles, Apparel and Other Items was established.
Consequently, that panel, and no other panel afterwards, was in a position to review
the WTO compatibility of the minimum specific duties for footwear, even though
those duties were identical to those applied at that time by Argentina for textiles.
This is expressly recognized  in paragraph 6.15 of that panel report where it stated
that, "when reviewing the import regime applied to textiles and apparel, [we may]
refer to some examples of transactions involving footwear because the type of duties
used at the time by Argentina for textiles, apparel and footwear was the same".

                                                                                                              

29 Document WT/DSB/M/37.
30 Document WT/DS77/3/Rev.1/Corr.1.
31 Resolution 225/97, see Exhibit EC-5.
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2. Resolution MEYOSP 512/98, Resolution MEYOSP 1506/98,
and Resolution SICyM 837/98, and Panel
Recommendations on "Hypothetical Future Measures"

(a) Arguments of Argentina

(i) Resolution MEYOSP 512/98 and Resolution
MEYOSP 1506/98

4.11 In connection with the European Communities' claims concerning Resolution
MEYOSP 512/98 and 1506/98, Argentina maintains that these regulations are not
covered by the terms of reference of this Panel (document WT/DS121/3). These
terms of reference only cite and include the measures contained in Resolution
MEYOSP 226/97 and Resolution MEYOSP 987/97. Resolutions 512/98 and
1506/98 are foreseen modifications to the measure adopted by Resolution MEYOSP
987/97. Argentina recalls the decision of the Appellate Body in Guatemala –
Anti-Dumping Investigation Regarding Portland Cement from Mexico, which states
that: "its [Mexico's] panel request did not identify the final anti-dumping duty as the
'specific measure at issue', as is required by Article 6.2 of the DSU". Likewise, Ar-
gentina argues, in this case the European Communities failed to identify and could
not identify Resolution 512/98 or 1506/98 as the "specific measures at issue".
4.12 Moreover, Argentina asserts, Resolution MEYOSP 512/98 is part of a context
in which private individuals have brought legal proceedings contesting the safeguard
before the Argentine courts. The existence of these legal proceedings was not noti-
fied to the WTO either, because they are not covered by the obligations under Article
12, although this did in fact modify the safeguard measure by limiting its scope
through the granting of an exception for the largest importers. To recap, Resolution
MEYOSP 512/98 was adopted in order to preserve a situation that was considered
necessary in terms of imports at the time the measure was imposed so as to allow the
industry to adjust and the liberalization calendar to be pursued in accordance with the
original notification.
4.13 Argentina therefore requests the Panel not to make any ruling on Resolu-
tion 512/98, which was never the subject of any consultations between the European
Communities and Argentina and is not included in the terms of reference which the
DSB adopted for the Panel's proceedings, although the terms of reference were the
subject of detailed discussions at two consecutive meetings of the DSB.
4.14 In the hypothetical case of the Panel rejecting the special preliminary ruling
requested by Argentina, Argentina states that, in compliance with Article 9 of Reso-
lution MEYSOP 987/97, Argentina duly notified to the WTO, and with a view to
advancing the review, issued Resolution 512/98. The result of this review showed
that the objective of limiting imports in order to "remedy the injury and facilitate
adjustment" was not being achieved. Rather, according to the conclusions of the re-
port prepared by the Secretary of Industry, Trade and Mining, the status of the safe-
guard measure, after 15 months in force, was unusual in that there had been an in-
crease in footwear imports during that period as compared to the previous period.
Imports increased rather than slowing down, maintaining their level or decreasing
and enabling the measure to fulfil its objectives of remedying the injury and facili-
tating adjustment in the meaning of Article 5 of the AS. Thus, the adjustment plan
presented by the domestic industry could neither be implemented, nor could it
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achieve its planned objectives. Consequently, Argentina states, it found itself in a
situation that was not covered by the hypothesis set forth in Article 7.4 of the
Agreement on Safeguards. That Article, which provides for reviews and progressive
liberalization of the safeguard measure, presupposes that the measure in force is
achieving its objective. In the case of Argentine footwear imports, the objective of
the safeguard measure was not being achieved, and it was necessary to amend it in
order to comply with the provisions of Article 5.1 of the Agreement. This led to the
decision to adopt Resolution 1506/98, which currently regulates the safeguards
situation, and does not come under the terms of reference contained in document
WT/DS121/3.
4.15 In response to a Panel question regarding how Argentina reconciles its argu-
ments that resolutions 512/98 and 1506/98 are based on and flow out of Article 9 of
Resolution 987/97 on the one hand, and that these resolutions are outside the Panel's
terms of reference because they are new measures, Argentina indicated that it does
not refer to two new measures. Rather, these are foreseen modifications to the meas-
ure adopted by Resolution MeyOySP 987/97. These modifications do not, in Argen-
tina's opinion, come within the terms of reference of the Panel, which cite only
Resolution 987/97 (see para. 4.11, supra).

(ii) Panel Recommendations on "Hypothetical
Future Measures"

4.16 Argentina notes that the European Communities requests the Panel "… to
find all Argentine measures based on the safeguard investigation subject of this dis-
pute to be contrary to Argentine WTO obligations".32 Argentina further notes that the
European Communities, states that "… any change to the measure which Argentina
may introduce will only affect the violation of Article 5.1 (necessity of the measure
and adequacy of the adjustment plan) and not the remaining violations"33 and that
"… the European Communities submits that Argentina's safeguard measures on im-
ported footwear, however they may be adapted or adjusted in the meantime, should
be removed".34 Argentina considers that these claims are hypotheses regarding future
measures that have no place in the WTO dispute settlement system.
4.17 Argentina argues, first, that the Panel's terms of reference set out in document
WT/DS121/3 do not contain the words "all Argentine measures based on the safe-
guard investigation subject of this dispute". Second, as stated in the Appellate Body's
Report on the case of Guatemala – Anti-Dumping Investigation Regarding Portland
Cement from Mexico:

"… Article 6.2 of the DSU requires that both the 'measure at
issue' and the 'legal basis for the complaint' (or the 'claims') be
identified in a request for the establishment of a panel. As we
understand the Panel, it would, in effect, suffice, under Article
6.2 of the DSU, for a panel request to identify only the 'legal
basis for the complaint', without identifying the 'specific meas-

                                                                                                              

32 Supra, para. 3.3.
33 Supra, para. 3.2.
34 Ibid.
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ure at issue'. This is inconsistent with the plain language of
Article 6.2 of the DSU."35

Argentina submits that if the claims refer to future measures and the measures at
issue cannot therefore be identified, it is not possible to rule on their legality. This is
why, under Article 6.2 of the DSU, the European Communities cannot question the
investigation as such and obtain a ruling whereby ("all Argentine measures based on
the safeguard investigation subject of this dispute [are found] to be contrary to Ar-
gentine WTO obligations").
4.18 Furthermore, Argentina continues, as stated by Panel in the case of Argentina
– Measures Affecting Imports of Footwear, Textiles, Apparel and Other Items: "We
must assume that WTO Members will perform their treaty obligations in good faith,
as they are required to do by the WTO Agreement and by international law".36 No
provision in the DSU allows recommendations to be made on future or hypothetical
measures or the establishment of preventive panels. The contrary would imply a vio-
lation of the provisions of Article 3.7 of the DSU, namely that "… the first objective
of the dispute settlement mechanism is usually to secure the withdrawal of the meas-
ures concerned if these are found to be inconsistent with the provisions of any of the
covered agreements". A supposed future measure cannot be withdrawn before it ex-
ists, neither can it be deemed inconsistent with the provisions of the WTO Agree-
ments.
4.19 Argentina considers that this interpretation is also reaffirmed by Article 19.1
of the DSU, which, referring to recommendations by panels, states that " … where a
panel … concludes that a measure is inconsistent with a covered agreement, it shall
recommend that the Member concerned bring the measure into conformity with that
agreement". It should be noted that the verb is used in the present tense, i.e. "is in-
consistent" and not in the subjunctive ("might be inconsistent").
4.20 Argentina also asserts, first, that the terms of reference of the Panel as set
forth in document WT/DSB/121/3 are perfectly clear as regards the scope of these
proceedings and the content of the dispute as presented before the Panel; and second,
as the Appellate Body stated in the Bananas III case, the DSU requires claims to be
specified in a way that allows the respondent and third parties to understand the legal
basis of the complaint.37

4.21 According to Argentina, the condition imposed by the DSU in Article 6.2,
that Members should explicitly identify their complaints in the request for the estab-
lishment of a panel, is justified by the need to be able to argue and rebut arguments
on the basis of concrete and real claims, and thus be able to arrive at a conclusion as
to whether or not a given action is consistent with the obligations of a given agree-
ment. Argentina queries how it is possible to verify or observe the consistency or
inconsistency with a provision of the Agreement on Safeguards of a measure applied
by a Member if it is described in such vague terms as "however they may be adjusted
in the meantime".38 The DSU does not provide for the kind of "preventive" panel

                                                                                                              

35 Document WT/DS60/AB/R, adopted 25 November 98, DSR 1998:IX, 3767. para. 69.
36 WT/DS56/R, supra, footnote 25, para. 6.14, page 86.
37 WT/DS27/AB/R, adopted 25 September 1997, DSR 1997:II, 591, para. 143.
38 Supra, para. 3.2.
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which seems to be behind the European Communities' request to this Panel to rule on
an issue which was never included in the terms of reference.
4.22 Argentina therefore requests the Panel not to rule on any future or hypotheti-
cal measures alluded to by the European Communities in its first submission without
any further details.

(b) Argument of the European Communities
4.23 The European Communities argues that the measures the subject of the pres-
ent proceeding are the provisional safeguard measure introduced on 25 February
1997 and the definitive safeguard measures introduced by Resolution 987/97.39 This
Resolution contained in its Annex I a timetable for the progressive liberalization of
the restrictive measure. Just before the first liberalization was to take effect, at the
end of April 1998, Argentina postponed it with Resolution 512/98.40 The date of
May 1st 1998, when the first step of the progressive liberalization was foreseen, was
put back until the 15th of December 1998. Furthermore, Argentina modified Article 9
of Resolution 987/97 by introducing the possibility of further changes in the liberali-
zation schedule. The most recent Resolution adopted by Argentina in this respect is
Resolution 837/98, which the European Communities now puts forward as Exhibit
EC-35. This latest Resolution, published in the Argentine Official Journal of 7 De-
cember 1998, implements certain aspects of Resolution 1506/98 and establishes a
quota-management system based on trimesters.
4.24 According to the European Communities, Argentina has stated that the sub-
sequent Resolutions are not new measures, but merely applications of the adjustment
procedure. As such, the European Communities submits, they are of course covered
by this Panel's procedures. In any event, even if they are amendments, they equally
become null and void from the moment that the original Resolution falls.
4.25 The European Communities maintains that this claim falls within the terms of
reference41, since the original measure (i.e. the definitive safeguard measure imposed
under Resolution 987/97) is specifically mentioned by the European Communities in
its Request for the Establishment of a Panel.42 The European Communities states that
it is clear that this measure is still in existence, be it in a somewhat different format
than previously notified by Argentina. Therefore, the European Communities' claim
is in conformity with Article 6:2 DSU, since the measure at issue was properly iden-
tified by the European Communities as 'the definitive safeguard measure' imposed by
Argentina under 'Resolution 987/97'. The present case differs in that respect from
'Guatemala - Cement'43, where Mexico had not identified the final anti-dumping duty
as the measure at issue.

                                                                                                              

39 Document G/SG/N/10/ARG/1/Suppl.1, G/SG/N/11/ARG/1/Suppl.1, Exhibit EC-20.
40 See Exhibit EC-28.
41 According to Argentina (see para. 4.18) the terms of reference do not contain the words "all
Argentine measures based on the safeguard investigation subject of this dispute."
42 Exhibit EC-26.
43 Report by the Appellate Body on 'Guatemala – Anti-Dumping Investigation regarding Portland
Cement from Mexico', supra, footnote 35, at paragraph 86. Argentina claims in its reply to question
35 by the Panel that the EC failed to identify the specific measure at issue and refers in this respect
to the 'Guatemala – Cement' case.
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4.26 Thus, the European Communities requests the Panel to recommend the re-
moval of the original safeguard measure set out in Resolution 987/97, so as to auto-
matically render null and void the subsequent application of that Resolution as well
as modifications to this measure.
4.27 The European Communities asserts that the late November 1998 modification
of the safeguard measures was drastic.44 The European Communities contends that
the original safeguard measures were based on an investigation initiated on 25 Feb-
ruary 1997, which, in the European Communities' view, was flawed for more than
one reason. The subsequent changes to these measures are modifications of the
original safeguard measure and are claimed by Argentina to be based on the same
investigation and findings.
4.28 The European Communities recalls that it has requested that the Panel rule
that Argentina's safeguard measures on imported footwear, however they may be
adapted or adjusted in the meantime, should be removed. The European Communi-
ties observes that Argentina has objected to this request, claiming that it goes beyond
the Panel's terms of reference. The European Communities notes that it is not seeking
an extension of the terms of reference. It is merely noting, and asking the Panel to
note, that once the original measures mentioned in the request for the establishment
of the Panel are removed, the amendments which have been made to them will also
disappear.
4.29 The European Communities underlines that Argentina has argued that the
Resolutions 512/98 and 1506/98 are a simple application of Article 9 of the original
safeguard measures and thus an integral part of that measure.45 According to the
European Communities, Argentina must therefore accept that these Resolutions suf-
fer the same fate as the principal measure. The European Communities states, in ad-
dition that, first, Resolutions 512/98 and 1506/98 concern the very same safeguard
measure which was introduced by Resolution 987/97 (i.e. Argentina's safeguard
measures on footwear adopted following the submission of a complaint by Argen-
tina's CIC in October 1996). The former Resolutions are mere modifications of the
same safeguard measure, and should be repealed together with Resolution 987/97,
since all are affected by the same fundamental shortcomings, which the European
Communities has brought forward. That is, these Resolutions are a modification and
an 'application' of the original Resolution, and therefore if the basic Resolution be-
comes null and void, then - automatically - the subsequent modifications in applica-
tion of it fall as well.
4.30 Second, Resolutions 512/98 and 1506/98 modify the original Resolution to
render Argentina's safeguard measures on footwear more stringent. The European
Communities submits that no provision in the Agreement on Safeguards permits that
type of modification. Accordingly, such modifications per se are illegal. The Euro-
pean Communities argues that it is clear from the wording of Article 7.4 of the
Agreement on Safeguards ("shall progressively liberalize") that safeguard measures
must be "progressively" liberalized at regular intervals during the period of applica-

                                                                                                              

44 The European Communities submitted, during the first meeting of the Panel with the parties, the
text of Resolution 1506/98, of 16 November 1998 (Exhibit EC-32) which modified the safeguard
measures being reviewed by this Panel.
45 Supra, paras. 4.11-4.15.
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tion. A safeguard measure cannot, during its period of application, be made more
restrictive than the measure which was originally notified. For the European Com-
munities, the safeguard measure can only be relied upon in exceptional circum-
stances and its provisions therefore should be interpreted strictly.
4.31 The European Communities submits that if it were possible for a WTO Mem-
ber to maintain a safeguard regime which had been condemned by a Panel, by intro-
ducing a series of increasingly stricter Resolutions, this would amount to a justifica-
tion of an abus de droit. Indeed, if such practice were allowed to stand, then the se-
curity and predictability of the multilateral trading system, which was agreed upon by
all Members in 1994, would be seriously jeopardized and the European Communities
and other Members would be required to shoot at a moving target.
4.32 Regarding Argentina's arguments concerning Article 7:4 Agreement on Safe-
guards, the European Communities notes that Argentina has sought in effect unilat-
erally to modify the content of the Agreement on Safeguards by introducing a new
requirement which should be fulfilled before Article 7:4 would apply. Argentina
reads in the Agreement on Safeguards a condition that only if the 'objective of the
safeguard measure is achieved', this provision becomes applicable, and speaks of a
'hypothesis' and a 'presupposition' on which Article 7:4 would be based.
4.33 The European Communities states that it has grave difficulties with this ap-
proach by Argentina. The text of Article 7:4 Agreement on Safeguards is crystal clear
and does in no way leave room for such unwarranted interpretation. It reads in the
first sentence: 'the Member applying the measure shall progressively liberalize it'.
Nowhere in the text of the Agreement on Safeguards can a provision be found which
makes this obligation dependent on whether or not the 'objective is being achieved'
of the safeguard measure and Argentina does not put forward any evidence which
would support its position.
4.34 The European Communities also argues that in case the duration of the meas-
ure would be extended to over three years, the second sentence of Article 7:4 re-
quires the conduct of a mid-term review and requires the Member as a result of this
review either to 'withdraw [the measure] or increase the pace of liberalization.' The
drafters left out the possibility that the measure would be made stricter, and Argen-
tina should therefore not be allowed to somehow read this option in the text.
4.35 The European Communities states that Argentina confirms that the new
Resolutions should not be seen as 'new measures', and argues that should Argentina
desire to apply new safeguard measures, it would be required to comply with all the
conditions contained in the Agreement on Safeguards, including the carrying out of a
new and separate investigation (Article 3). Moreover, Argentina would be obliged
(Article 7:5) to await the expiration of a two-year period of non-application of safe-
guard measures. Argentina did not follow this option, since it merely modified
(through Resolutions 512/98 and 1506/98) the same safeguard measures (Resolution
987/97) which were imposed as the result of the October 1996 complaint by the do-
mestic industry.
4.36 The European Communities also takes issue with Argentina's statement that
Resolution 1506/98 'currently regulates the safeguards situation'. The European
Communities notes that Argentina forgets to mention Resolution 837/98 (published
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in the Argentine Official Journal on the 7th of December 199846 which is the latest
'regulation' of the safeguard measure on footwear. The European Communities ques-
tions why in its second submission Argentina decided not to include information on
the latest modification in the safeguard regime on the 19th of January 1998 (the date
of transmission of the rebuttals), whereas such change had been made public six
weeks before.

B. Submission of Evidence: Exhibit arg-21
4.37 At the end of the first meeting of the Panel, Argentina sought to submit to the
Panel one copy of the entire record of its safeguard investigation on footwear. Ar-
gentina added that the copy could be left with the WTO Secretariat for the parties to
the dispute to consult. The Panel, upon being informed that no copy would at the
same time be provided to the European Communities, indicated to the parties that it
could not accept the documents, as in the Panel's view, this would constitute an ex
parte submission, which is not permitted by the DSU (Article 18.1). In presenting its
second written submission, Argentina again sought to submit, in a single copy to the
Panel only, the same documentation, as an annex identified as Exhibit ARG-21. The
Panel again declined to accept the documentation, for the reasons given previously,
which it indicated in a letter to the parties. In the same letter, the Panel sought the
views of the parties as to the best way to proceed. The European Communities re-
sponded that the submission of the evidence in question at such a late stage in the
proceeding should not be permitted. Argentina indicated that it was at that time pre-
paring a copy of the documentation for the European Communities, and would sub-
mit the documentation to the Panel and the European Communities once the copy
was ready. The Panel informed the parties that it would accept the documentation so
long as it was submitted no later than the date of the second meeting of the Panel,
with a copy at the same time to the European Communities, and that this same dead-
line would apply to any other new evidence to be submitted by either party. The
Panel also informed the parties that each party would be given an opportunity to
comment on any new evidence submitted by the other party.
4.38 Argentina submitted the documentation identified as ARG-21, and provided a
copy to the European Communities, on the day before the second meeting of the
Panel. At the second meeting, Argentina objected to the fact that the documentation
had not been accepted at the time it was presented as an annex to Argentina's second
written submission; in the view of Argentina, this  constituted a unilateral decision
by the Secretariat, that only the Panel was able to take. The Panel recalled that its
original decision regarding this evidence, taken at the end of the first substantive
meeting, had not changed and explained that the Secretariat had operated on that
basis. The European Communities stated that it considered the rejection of ARG-21
at the time the second submission was presented to have been perfectly correct in the
light of Article 18.1 of the DSU.
4.39 At the second meeting, the Panel indicated that, in keeping with its earlier
ruling that each party would be given an opportunity to comment on any new evi-
dence submitted by the other party, the European Communities would have a period

                                                                                                              

46 Exhibit EC-35.
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in which to submit written comments regarding ARG-21, which was the only new
evidence submitted. At the request of the European Communities, Argentina pro-
vided a list of those pages of ARG-21, pertaining to the various factors addressed in
the investigation, that had not already been submitted as annexes to submissions by
Argentina and that Argentina considered to be relevant to the resolution of this dis-
pute. The European Communities commented that none of the listed pages contained
any assessment or discussion of the relevance of the factors or issues regarding cau-
sality or any of the other determinations made in this investigation, but rather con-
tained only raw data and accounting information. Thus, for the European Communi-
ties, these pages did not support any change in the European Communities' previous
conclusions regarding the present dispute.

V. MAIN ARGUMENTS OF THE PARTIES CONCERNING THE ISSUES
ARISING UNDER THE AGREEMENT ON SAFEGUARDS AND THE
GATT 199447

A. Article XIX:1(a) of GATT 1994 –"Unforeseen Developments"

1. Argument of the European Communities
5.1 The European Communities argues that it clearly results from the wording of Ar-
ticle XIX:1(a) GATT that in order to allow the imposition of a safeguard measure, not any
increase in imports is relevant, but only those which result from both "unforeseen devel-
opments" and "compliance with GATT obligations", including tariff liberalization ac-
cording to a party's Schedule of Concessions. Since tariff concessions and other obliga-
tions are an additional element to "unforeseen developments", it necessarily follows that
liberalization cannot constitute by itself such unforeseen developments. The European
Communities submits that Argentina's trade liberalization, in particular within the
MERCOSUR and WTO framework, was a conscious commercial policy. The develop-
ment in trade since 1991 – particularly since the signing of the Treaty of Asuncion – is the
natural result of the commercial policy followed by the Argentine government and that
this and the illegality of the trade protection measures which preceded the safeguard
measures the subject of these proceedings, were in no way unforeseen48. Argentina
therefore violated Article XIX:1(a) GATT.
5.2 The European Communities submits that Article XIX of GATT, and in particular
the requirement in Article XIX:1(a) of GATT, that safeguard measures only be taken in
the event of "unforeseen developments", has never been repealed or modified. Accord-
ingly, there is no doubt that this requirement remains fully applicable, even if not repeated
in the Agreement on Safeguards.
5.3 The European Communities asserts that increased imports as a consequence of
tariff concessions agreed for footwear cannot be considered "unforeseen" within the

                                                                                                              

47 Except as otherwise noted, the footnotes and citations, and the emphasis in the text in this sec-
tion are as contained in the parties’ submissions.
48 Indeed, the prime objective of concluding a customs union or a free trade area is, according to
the text of Article XXIV:4 GATT 1994, "to facilitate trade between the constituent territories."
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meaning of Article XIX:1(a) GATT49. If it were otherwise, a WTO Member would be
allowed to withdraw the very benefits which it had agreed to when entering into tariff
commitments. This would neither be consistent with a good faith interpretation of that
provision nor with the liberalization aims pursued by the GATT and the WTO Agreement
overall.50 For the European Communities, the sequence of events is clear: first, an unfore-
seen development is to take place; second, as a result of this unforeseen development an
increase in imports occurs. An increase in imports can (by definition) not be the result of
an increase in imports. Argentina's argument is thus circular.
5.4 In addition, the European Communities emphasizes, safeguard measures are by
definition "emergency" measures. The very nature of a safeguard measure is to tackle an
urgent situation which was not expected. The safeguard mechanism is not an instrument
of medium to long-term trade policy, as Argentina has applied it. Once more, this fact is
demonstrated by the long investigation period from 1991-1995. It is revealing that even
Argentina, in its own report, noted51 that the big increase in imports occurred "immedi-
ately after the opening up of the economy which began in 1989/90."
5.5 Nor, according to the European Communities, can the necessity of removing the
Article II GATT-illegal measures be considered an "unforeseen development". This is in
fact nothing more than the implementation of agreed trade liberalization, which, as has
just been explained, is a separate condition of Article XIX:1(a) GATT, and cannot itself
constitute an "unforeseen development". The European Communities submits therefore
that, by imposing safeguard measures in the absence of an increase in imports of footwear
resulting from "unforeseen developments", Argentina violated the obligations which it
assumed under Article XIX:1(a) GATT.
5.6 The Panel asked the European Communities to comment on the meaning that the
European Communities would give to the language of Article 2 of the Agreement on
Safeguards in the light of the language of Article 1 and 11.1 of the Agreement and the
second and fourth recitals of the preamble. The European Communities responded that
Article XIX GATT and the Agreement on Safeguards set out the requirements which must
be fulfilled before a safeguard measure can be taken. There is substantial overlap between
the conditions set out in Article XIX GATT and the conditions set out in the Agreement
on Safeguards, including in its Article 2. However, none of the provisions of the Agree-
ment on Safeguards, including Article 1, Article 11:1, nor the second and fourth recital,
allow for any of the additional conditions set out in Article XIX to be ignored.
5.7 For the European Communities, one way of understanding the requirement of
"unforeseen developments" is to consider that the continuum starting with trade liberali-
zation, running into unforeseen developments which result in increased imports which
occur under conditions which are such that serious injury results.52 This starts with loss of
sales, continues with loss of sales and production, falling capacity utilization, losses and

                                                                                                              

49 This also reflects a generally accepted tenet of economic theory, i.e. that tariff protection can be
measured in advance according to specific formulas: see B. Hoekman, M. Kostecki, The Political
Economy of the World Trading System, Oxford, 1995, pp. 88, 93.
50 See the Preambles of the Agreement establishing the World Trade Organization and of GATT
1994, both referring to "reciprocal and mutually advantageous agreements directed to the substan-
tial reduction of tariffs and other barriers to trade."
51 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 3.
52 The European Communities adds that the continuing need for unforeseen developments is also
clear from Article 1 of the Agreement on Safeguards. According to the EC, the Agreement on Safe-
guards lays down conditions and explains how to apply safeguard measures but Article XIX defines
what they are.
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finally unemployment. In fact one might say that unforeseen developments is a defining
feature of safeguard measures since it defines the circumstances in which they may be-
come justified.
5.8 The European Communities notes that Article 1 of the Agreement on Safeguards
establishes "rules" for the application of safeguard measures. However, it does not estab-
lish "the rules" or "the only rules" for the application of safeguard measures. Therefore,
the Agreement on Safeguards is not intended to be the exclusive source of safeguard
rules. The Agreement on Safeguards elaborates on a number of the conditions mentioned
in Article XIX which should be fulfilled before a measure can be taken. However, the
Agreement on Safeguards does not elaborate on all of the conditions set out in Article
XIX GATT. Some of those conditions, such as "as a result of unforeseen developments"
or "the effect of the obligations incurred by a contracting party under this Agreement,
including tariff concessions", are not repeated, but this can by no means have as a conse-
quence that they are made invalid.
5.9 For the European Communities, the non-repeating of these two conditions can be
explained by the intention of the Agreement on Safeguards to provide more detailed ex-
planation of some of the conditions mentioned in Article XIX, which were not further
defined at the time. Conditions such as "serious injury" or "threat of serious injury" or
"causation" are elaborated upon further in the Agreement on Safeguards and defined in
much greater detail than before.
5.10 The European Communities asserts that Article 1 Safeguard Agreement does not
define what a safeguard measure is but expressly refers to Article XIX GATT. If Article
XIX tells what a safeguard measure is (an "emergency" measure, to be taken in case of
"unforeseen developments") and the Safeguard Agreement tells how to apply it, the con-
sequence must be that the Safeguard Agreement is not exhaustive.
5.11 In the view of the European Communities, Article 11:1 Agreement on Safeguards
requires that safeguard action conforms to both Article XIX GATT and to the Agreement
on Safeguards. Paragraph (a) sets out that Members considering taking a safeguard meas-
ure should apply the conditions of Article XIX in accordance with the Agreement on
Safeguards. Therefore, this paragraph requires that, for example, if "serious injury" is to
be demonstrated, this should be done in accordance with the more elaborated provisions
set out in this respect in Article 4:1(a) and 4:2(a) Agreement on Safeguards. This para-
graph does not state that the conditions mentioned in Article XIX GATT - but not re-
peated in the Agreement on Safeguards - should be ignored. Indeed, paragraph (c) of Ar-
ticle 11:1 confirms that Article XIX is still fully applicable beside the Agreement on
Safeguards.
5.12 According to the European Communities, the second recital strengthens this ar-
gument. It explains that the aim of the Agreement on Safeguards is not to replace Article
XIX, but instead that it has the objective of clarifying and reinforcing this provision. For
example, a term such as "serious injury" is clarified by Article 4:1(a) and 4:2(a) Agree-
ment on Safeguards. These more detailed elaborations have the effect of reinforcing the
safeguard mechanism: with the text of the Agreement on Safeguards in place, it is now
much clearer which steps should be undertaken by a Member before "serious injury" is
proved to exist. Given this clarity, Panels are now in a much better position to verify
whether all of the relevant factors were evaluated.
5.13 Finally, regarding the fourth recital, it is the view of the European Communities
that this provision reaffirms that the comprehensive Agreement on Safeguards is applica-
ble to all Members and is based on the basic principles of GATT. Therefore, all WTO
Members - not just a sub-set - are required to comply with the Agreement on Safeguards,
which incorporates some of the more fundamental concepts contained in the GATT. This
recital cannot be interpreted in such a way as to have the Agreement on Safeguards re-
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place Article XIX GATT, nor can it be read in such a way as to allow for some of its con-
ditions to be ignored."
5.14 In response to a question from the panel regarding whether Article XIX of GATT
and the Agreement on Safeguards provide for conflicting, cumulative or alternative con-
ditions, the European Communities responded that there is no conflict between Article
XIX GATT and the Agreement on Safeguards, and that the conditions are cumulative.
The Appellate Body in The Appellate Body in 'Guatemala – Cement' defined the notion
of "conflict" as follows:

"… In our view, it is only where the provisions of the DSU and the special
or additional rules and procedures of a covered agreement cannot be read
as complementing each other that the special or additional provisions are
to prevail. A special or additional provision should only be found to pre-
vail over a provision of the DSU in a situation where adherence to the one
provision will lead to a violation of the other provision, that is, in the case
of a conflict between them. … "53

5.15 Therefore, in line with the argumentation by the Appellate Body, the European
Communities submits that, as long as adherence to the Agreement on Safeguards does not
lead to a violation of Article XIX GATT (or vice versa), they both apply, complementing
each other. Therefore, the requirement that imports must have increased "as a result of
unforeseen developments" applies in addition to the other conditions set out in Article 2:1
Agreement on Safeguards. In other words, this is a separate condition and should have
been demonstrated by Argentina. Since it has failed to do so, the European Communities
submits that Argentina did not comply with Article XIX GATT.
5.16 The European Communities submits that in the same terms the interpretative note
to Annex IA to the WTO Agreement provides that:

"In the event of a conflict between a provision of the General Agreement
on Tariffs and Trade 1994 and a provision of another agreement in Annex
IA […], the provision of the other Agreement shall prevail to the extent of
the conflict."

5.17 The European Communities fails to see how Article XIX GATT, to the extent that
it requires that the increase in imports must result from "unforeseen developments", could
be said to be in conflict with the provisions of the Agreement on Safeguards."
5.18 In response to a Panel request for comments on the relevance, if any, of previous
panel and Appellate Body reports addressing the relationships between various agree-
ments and provisions, e.g., Brazil Desiccated Coconut, Guatemala-Cement (dealing with
DSU Article 1.2 as opposed to the General Interpretative Note to Annex I A), Indone-
sia-Cars, EC-Bananas III or EC-Hormones, the  European Communities stated regarding
'Brazil - Measures Affecting Desiccated Coconut' that the Report of the Panel, upheld by
the Appellate Body, supports the European Communities' view that the GATT and the
Agreement on Safeguards "represent an inseparable package of rights and disciplines that
must be considered in conjunction".54 (emphasis added)
5.19 The European Communities notes the quotation by the United States in its third
party submission of the following passage from that panel report:

"Article VI of GATT and the SCM Agreement represent a new and differ-
ent package of rights and obligations, as among WTO Members, regarding

                                                                                                              

53 Appellate Body Report, supra, footnote 35, paragraph 65.
54 Panel Report, Brazil – Measures Affecting Dessicated Coconut, WT/DS22/R, adopted 20 March
199717 October 1996, DSR 1997:I, 189, at paragraph 227.
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the use of countervailing duties. […] The SCM Agreements do not merely
impose additional substantive and procedural obligations on a potential
user of countervailing measures. Rather, the SCM Agreements and Article
VI together define, clarify and in some cases modify the whole package of
rights and obligations of a potential user of countervailing measures."55

5.20 The European Communities notes and agrees with the US statement in this respect
that the "new package" made up by the Agreement on Safeguards and Article XIX GATT
is different from Article XIX GATT 1947. The European Communities disagrees with the
United States' interpreting the "new package" as consisting of the Agreement on Safe-
guards only. This, in fact, is the exact opposite of what the Appellate Body meant when it
stated (see quote above) that the GATT provision and the specific agreement together
"define, clarify and in some cases modify the whole package of rights and obligations".
5.21 The European Communities in this respect notes the following further comments
from the Coconut Panel Report. On the applicability of the GATT within the WTO sys-
tem, the Panel considered the following passage56:

"It is evident that both Article VI of GATT 1994 and the SCM Agreement
have force, effect and purpose within the WTO Agreement. That GATT
1994 has not been superseded by other Multilateral Agreements on Trade
in Goods ("MTN Agreements") is demonstrated by a general interpretative
note to Annex 1A of the WTO Agreement57. The fact that certain impor-
tant provisions of Article VI of GATT 1994 are neither replicated nor
elaborated in the SCM Agreement further demonstrates this point.58"

5.22 In this regard, the European Communities recalls that in that case the Panel did
not have to decide on the precise content of the "new package", that is, on whether and to
what extent the GATT provision at issue (Article VI) had been modified as a result of the
relevant Agreement in Annex 1 A (the Agreement on Subsidies and Countervailing
Measures). In fact, the Panel concluded for the inapplicability of the whole relevant
"package" to the case before it.59

5.23 Regarding 'Guatemala - Anti-Dumping Investigation regarding Portland Cement
from Mexico', the European Communities notes its comments above. The European
Communities sees no 'conflict' between Article XIX GATT and the Agreement on Safe-
guards, for the same reasons as the Appellate Body did not see a 'conflict' between a pro-
vision in the DSU and a provision in the Anti-Dumping Agreement: if Argentina would
comply with the "unforeseen developments" condition, it would not violate any provision
of the Agreement on Safeguards.

                                                                                                              

55 Appellate Body Report, Brazil – Measures Affecting Dessicated Coconut, WT/DS22/AB/R,
adopted 20 March 1997, DSR 1997:I, 167, at 181.
56 Panel Report, Brazil – Measures Affecting Dessicated Coconut, WT/DS22/R, 17 October 1996,
at paragraph 227.
57 Footnote omitted.
58 Footnote 60 reads: "For example, the SCM Agreement does not replicate or elaborate on Article
VI:5 of GATT 1994, which proscribes the imposition of both an anti-dumping and a countervailing
duty to compensate for the same situation of dumping and export subsidization, nor does it address
the issue of countervailing action on behalf of a third country as provided for in Article VI:6(b) and
(c) of GATT 1994. If the SCM Agreement were considered to supersede Article VI of GATT 1994
altogether with respect to countervailing measures, these provisions would lose all force and effect.
Such a result could not have been intended."
59 Panel Report, supra, footnote 54, paras 231, 257.
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5.24 Regarding 'Indonesia - Cars', the European Communities refers to what the Panel
in that case said in paragraphs 14.97 - 14.100. The question before the Panel was whether
Article III:2 GATT was - or was not - applicable to the dispute. Indonesia had argued that
there was a conflict between this provision and the SCM Agreement, in that the respective
obligations were mutually exclusive. However, the Panel disagreed and found that they
were not mutually exclusive. The Panel ruled that:

"It is possible for Indonesia to respect its obligations under the SCM
Agreement without violating Article III:2 since Article III:2 is concerned
with discriminatory product taxation, rather than the provision of subsi-
dies as such. Similarly, it is possible for Indonesia to respect the obliga-
tions of Article III:2 without violating its obligations under the SCM
Agreement since the SCM Agreement does not deal with taxes on prod-
ucts as such but rather with subsidies to enterprises. At most, the SCM
Agreement and Article III:2 are each concerned with different aspects of
the same piece of legislation (footnote omitted)."

5.25 Similarly, in the European Communities' view it is possible for a WTO Member
to respect its obligations under the Agreement on Safeguards without violating Article
XIX GATT, in particular with respect to the requirement of "unforeseen developments".
Given that they are not mutually exclusive, Article XIX GATT is applicable to the present
dispute.
5.26 Regarding Bananas III, the European Communities notes that the Appellate Body
had to decide whether both Article X:3(a) GATT and Article 1:3 Agreement on Import
Licensing Procedures applied with regard to the EC import licensing procedures60. Not-
withstanding the fact that the Appellate Body found that "there are distinctions between
[the] two articles" (i.e. that the two provisions read differently), and at the same time that
they have "identical coverage" (i.e. that they regulate the same aspect of the same case in
point), the Appellate Body did not consider that they conflicted and thus that the Inter-
pretative Note to Annex IA applied. Consequently, the Appellate Body found that both
Article X:3(a) GATT and Article 1:3 Agreement on Import Licensing Procedures were
applicable.
5.27 The European Communities submits that the hypothesis considered in the above
parts of Appellate Body Report is different from the one at issue in the present dispute. In
fact the Agreement on Safeguards and Article XIX of GATT do not overlap, in the sense
that the "unforeseen developments" requirement is additional and therefore complemen-
tary to the matter regulated in the Agreement on Safeguards. In any event, even if these
provisions overlapped, the above-mentioned case law makes clear that the GATT provi-
sion is not eliminated by the system, but rather remains in force and is applicable cumula-
tively with the Agreement on Safeguards
5.28 The European Communities further notes that the Appellate Body in Bananas III
also addressed the relationship between Article XIII GATT and the Agreement on Agri-
culture61, notably to decide "whether the provisions of the Agreement on Agriculture al-
low market access concessions on agricultural products to deviate from Article XIII of
GATT."62  The European Communities had argued in this respect that concessions made
pursuant to the Agreement on Agriculture prevailed over Article XIII of GATT, based on

                                                                                                              

60 Appellate Body Report, supra, footnote 37, paragraph 199 (and following).
61 Ibid, at paragraph 153 (and following).
62 Appellate Body Report, supra, footnote 37, paragraph 155.
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Articles 4:1 and 21:1 of the former Agreement63. The Appellate Body however upheld the
Panel's conclusion that the Agreement on Agriculture "does not permit the European
Communities to act inconsistently with the requirements of Article XIII of GATT."64  The
European Communities submits that, likewise, the Agreement on Safeguards does not
authorize Argentina to act inconsistently with the requirements of Article XIX GATT.
Indeed, the contrary is the case, since Article 11:1(a) Agreement on Safeguards requires
Members to take action "which conforms with the provision of that Article".
5.29 Finally, regarding 'Hormones', the European Communities refers to paragraphs
8.31 and 8.32 of the Panel Report in this case, which state that:

"both the SPS Agreement and GATT apply to this dispute, we next
examine the relationship between these two agreements. The par-
ties to the dispute present diverging views with respect to whether
we should first address GATT or the SPS Agreement. However,
neither of the parties claims that the relevant provisions of the
SPS Agreement and the GATT are in conflict. Therefore, we do
not need, as a preliminary matter, to address the General Interpre-
tative Note". (emphasis added).

5.30 Given this statement by the Panel, the European Communities submits that this
case is not relevant for the present dispute, since none of the parties had claimed that a
conflict existed between provisions in the two agreements and the Panel confirmed that
both agreements applied to the dispute.

2. Argument of Argentina
5.31 Argentina observes that the European Communities submits that "the develop-
ment of trade since 1991 - particularly the signing of a Treaty of Asunción - is the natural
result of the commercial policy followed by the Argentine Government and that this and
the illegality of the trade protection measures which preceded the safeguard measures the
subject of these proceedings, were in no way unforeseen".65 Argentina considers this
statement by the European Communities to be irrelevant, from the legal point of view, to
whether Argentina fulfilled, in this case, the requirements laid down by the Agreement on
Safeguards for the application of a safeguard measure. In Argentina's view, a correct in-
terpretation of the legal relationship between Article XIX of the GATT and the Agree-
ment on Safeguards would indicate that the WTO disciplines contain no obligation relat-
ing to "unforeseen developments" as the European Communities claims.
5.32 Argentina notes that at various points in its submission, the European Communi-
ties repeats that the objective of a safeguard measure, under Article XIX of the GATT, is
protection in case of emergencies and "unforeseen circumstances".66 According to this
interpretation, if a WTO Member decides to apply a safeguard it must show that the im-
ports increased sharply during the most recent period. Argentina further notes that the
European Communities maintains that Article XIX:1(a) of the GATT is applicable to the
case in that the increase in imports allowing the imposition of a safeguard measure must
result from "unforeseen developments" and Argentina violates that provision by failing to
demonstrate that the imports were the result of unforeseen developments.

                                                                                                              

63 Ibid, at paragraph 153.
64 Ibid, at paragraph 158.
65 Supra, para. 5.1.
66 See, e.g., para. 5.195.
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5.33 Argentina maintains that the Article XIX requirement whereby imports must be
the result of unforeseen developments has not been valid since the entry into force of the
WTO Agreement on Safeguards. Indeed, the Agreement on Safeguards, which interprets
Article XIX of the GATT, makes no reference in Article 2 (conditions for the application
of a safeguard measure), or in any other article, to the need for the increase in imports to
be the result of "unforeseen developments". Argentina maintains that the Safeguards
Agreement has precedence over Article XIX, and that consequently it should not be
obliged to fulfil a requirement of this article that has not been established in the Safe-
guards Agreement.
5.34 Argentina argues that the fact that this requirement was not included in the
Agreement on Safeguards, a multilateral agreement designed to "clarify and reinforce the
disciplines of GATT, and specifically those of its Article XIX" in order to produce a
"structural adjustment" (as stated in the preamble to the Agreement) cannot be considered
as unintended or as an oversight. The omission must be interpreted as a result of the
"structural adjustment", a deliberate intention not to include the requirement in the
Agreement on Safeguards in order to ensure that this tool could be used in cases in which
imports of a product fulfilled the conditions laid down in Article 2, even when the in-
crease in imports was not the result of unforeseen developments, but in general "of such
conditions as to cause or threaten to cause serious injury".
5.35 Argentina contends that this discrepancy between the Agreement on Safeguards
and Article XIX of the GATT with respect to the requirements for the application of a
safeguard must be resolved in accordance with the General Interpretative Note to Annex
1A which stipulates that: "In the event of conflict between a provision of the General
Agreement on Tariffs and Trade 1994 and a provision of another agreement in Annex 1A
to the Agreement Establishing the World Trade Organization (referred to in the agree-
ments in Annex 1A as the "WTO Agreement"), the provision of the other agreement shall
prevail to the extent of the conflict." According to Argentina, in the case at issue, there is
a clear and specific conflict between Article XIX of the GATT and the Agreement on
Safeguards (as per Annex 1A of the WTO Agreement) since the former contains a condi-
tion which is not contained in the AS, an agreement intended to clarify and reinforce the
Article XIX.
5.36 Argentina submits that in public international law, for there to be a conflict be-
tween two treaties, the three following conditions must be met: firstly, the parties to the
treaty in question must be the same; secondly, the treaties must have the same substantive
purpose; and thirdly, the provisions must be contradictory in the sense that they impose
obligations that are mutually exclusive. Argentina maintains that in the case at issue, the
three conditions are met: (1) Argentina and the European Communities, as Members of
the WTO, are both parties to the Agreement on Safeguards and the GATT; (2) the Agree-
ment on Safeguards and Article XIX of the GATT have the same substantive purpose,
clearly set forth in the preamble to the Agreement on Safeguards, to "clarify and reinforce
the disciplines of the GATT, and specifically those of its Article XIX"; (3) the provisions
of Article XIX and Article 2 of the Agreement on Safeguards are contradictory in that
Article XIX establishes a condition (that imports should be the result of "unforeseen de-
velopments") which Article 2 of the Agreement on Safeguards does not establish. The
inconsistency lies in the fact that one of the provisions contains a condition which was not
taken up by the provision that "clarifies" and interprets it.
5.37 According to Argentina, the fact that the term "unforeseen developments" does
not appear in the text of the Agreement on Safeguards can only be taken as a conscious
and deliberate removal of a standard set by Article XIX of the GATT.
5.38 Argentina points out that the actual meaning of the term "unforeseen develop-
ments" was ambiguous and subjective (to what extent is an event unforeseen?). For exam-
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ple, in the "Hatters' fur" case the United States considered the change in fashion for
women's hats, a highly subjective and cyclical development, to be an "unforeseen devel-
opment". In this case, the Panel stated that:

"The term 'unforeseen development' should be interpreted to mean develop-
ments occurring after the negotiation of the relevant tariff concession which it
would not be reasonable to expect that the negotiators of the country making
the concession could and should have foreseen at the time when the conces-
sion was negotiated."67

5.39 Argentina submits that what it is "reasonable" to expect at a time when a conces-
sion is being negotiated continues to be an ambiguous and subjective concept. Conse-
quently, Argentina reasons, under the General Interpretative Note to Annex 1A, the
Agreement on Safeguards must prevail over Article XIX in not requiring compliance with
a condition provided for under Article XIX but not included in the Agreement on Safe-
guards.
5.40 In the alternative, on the basis of the criterion established by the Working Party
and mentioned above, Argentina argues that even if this requirement is still considered
enforceable as a condition for applying a safeguard measure (a hypothesis which Argen-
tina does not accept), it would be difficult to imagine that the Argentine authorities could
have predicted in 1991, when it unilaterally opened up its economy, an increase in im-
ports of anywhere near 157 per cent.
5.41 In response to a request from the Panel that Argentina comment on whether it
viewed the concepts of "conflict" (to which Argentina referred in its first written submis-
sion) and "difference" (to which Argentina referred in its oral statement at the first sub-
stantive Panel meeting) as synonymous and to specify the way in which there exists a
"conflict" (defined as the case of two mutually exclusive or contradictory obligations in
the sense that one obligation cannot be met without violating the other) between the "un-
foreseen developments" condition of Article XIX and the conditions provided for in Arti-
cle 2 and other articles of the Agreement on Safeguards, Argentina stated that with respect
to the validity of the "unforeseen developments" requirement of Article XIX, there is a
conflict between the provisions of that Article and the Agreement on Safeguards. Argen-
tina states that the reference by Argentina to a "difference" in its oral submission should
simply be understood as a reference to a conflict of provisions which always implies a
difference between them (there is a "genus to species" relationship between the concept of
"difference" between provisions and the concept of "conflict" between provisions, the
former being general and the latter specific.
5.42 Argentina asserts that the Agreement on Safeguards was developed to interpret
Article XIX and, as stipulated in its preamble, it recognizes the need to clarify and rein-
force Article XIX as well as the importance of structural adjustment. Argentina considers
that there is a conflict of provisions in this case, since the Article XIX "unforeseen cir-
cumstances" requirement has not been taken up in the Safeguards Agreement in spite of
the fact that it had painstakingly repeated the other requirements of Article XIX.1(a). This
requirement cannot be fulfilled, and not fulfilled, at the same time. The absence of any
mention of this requirement in Article 2 of the AS is evidence of the fact that the "unfore-

                                                                                                              

67 Report on the intersessional working party on the complaint of Czechoslovakia concerning the
withdrawal by the United States of a tariff concession under Article XIX of the GATT, November
1951, CP/106, page 4.
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seen circumstances" requirement no longer applies with respect to the application of a
safeguard measure.
5.43 Moreover, according to Argentina, Article 11.1(a) of the AS specifically estab-
lishes that action under Article XIX of the GATT must conform with "the provisions of
that Article applied in accordance with this Agreement" (referring to the AS) (emphasis
added by Argentina). This last reference makes it clear that Article XIX has been sub-
sumed into the Agreement on Safeguards to the extent that it conforms with that Agree-
ment.
5.44 Argentina does not agree that the concept of conflict defined as the case of two
mutually exclusive or contradictory obligations in the sense that one obligation cannot be
met without violating the other can be applied to this case. This criterion was raised in
paragraph 65 of the Report of the Appellate Body in Guatemala - Anti-Dumping Investi-
gation Regarding Portland Cement from Mexico in connection with the effort to establish
whether there was a discrepancy between the rules of procedure contained in the DSU and
in Article 17 of the Anti-Dumping Agreement.
5.45 Argentina submits that this definition of "conflict" of provisions is not applicable
in the case of a conflict between a provision which interprets another provision. In such
cases, a conflict cannot be considered to exist only when compliance with one provision
implies violation of the other, but must be understood to exist also if the interpretative
provision includes or excludes a requirement or condition established in the interpreted
provision.
5.46 According to Argentina, in the case at point, where the AS excludes a requirement
established in Article XIX it is wrong to consider that there is no conflict simply because
the requirements of Article XIX could be cumulated with Article 2 of the AS. If the AS,
whose intention, as we have mentioned, was to interpret and clarify Article XIX, did not
include in its provisions the "unforeseen development" requirement, it is clear that the
negotiators had the intention of leaving it aside as from the entry into force of the inter-
pretative provision. Article XIX and Article 2 of the AS are not complementary provi-
sions as in the Guatemala - Anti-Dumping Investigation case, - indeed, there is a qualita-
tive difference when we are dealing with the relationship between an "interpretative" pro-
vision and an "interpreted" provision. The omission of this requirement in the AS con-
flicts with the inclusion of the requirement in Article XIX, and in accordance with the
General Interpretative Note to Annex 1A, the AS must prevail.
5.47 For Argentina, it should also be borne in mind that in fact, the CNCE found in its
final determination that there had been unforeseen circumstances when it states that "The
pressure exercised by imports was unforeseen in its rapid progress in the market during a
period in which the country's economy was beginning to suffer from macroeconomic dif-
ficulties."68  Imports achieved and preserved a considerable share of the domestic market,
and even in 1995, they continued to preserve their share in a rapidly declining market.69

The rapid growth in imports at the beginning of the period was also unforeseen, and par-
ticularly significant since the rate of growth was much higher than that of overall imports
between 1991 and 1993.70

5.48 Finally, in Argentina's view, the significance of the different impacts of imports
on the footwear industry could not have been foreseen. The comparative GDP data clearly

                                                                                                              

68 Exhibit ARG–2, Act No. 338, page 47.
69 Exhibit ARG-3, CNCE Technical Report, Table 20a (sheet 5501) and Table 21a (sheet 5505).
70 Exhibit ARG-2, Act No. 338, page 25.
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shows that the footwear industry was affected disproportionately in relation to the manu-
facturing sector as a whole.71

3. Response by the European Communities
5.49 The European Communities observes that Argentina dismisses the European
Communities' claim that it had not demonstrated the existence of any "unforeseen devel-
opments", as required by Article XIX:1(a) GATT, and that, according to Argentina this
issue should be decided by invoking the General Interpretative Note to Annex 1A, which
sets outs the appropriate steps to take in case of a "conflict" between a provision of GATT
and a provision of another Agreement in Annex 1A. Argentina claims that in the present
case such "conflict" exists, since Article XIX contains a condition which is not contained
in the Agreement on Safeguards72.
5.50 The European Communities takes issue with Argentina's position. Even if the
three conditions for a "conflict" mentioned by Argentina73 would exist in the framework
of the WTO74, there are in the present case no two mutually exclusive or contradictory
obligations, in the sense that one obligation cannot be met without violating the other.
The latter criterion was developed in 'Indonesia - Cars'75 and 'Guatemala - Cement'76 and
is equally applicable as a criterion in the present case. The European Communities sees
no reason why a WTO Member would not be able to respect on the one hand the obliga-
tions set out in the Agreement on Safeguards while at the same time complying with the
"unforeseen developments" requirement set out in Article XIX:1(a) GATT.
5.51 The European Communities comments on Argentina's reply to questioning of the
Panel77, noting that Argentina made a number of statements with which the European
Communities takes issue. The European Communities observes that Argentina claims that
the above-mentioned definition of "conflict" does not apply in the present case, which
concerns a conflict between a provision and a provision which interprets that provision.
Argentina states that "a conflict cannot be considered to exist only when compliance with
one provision implies violation of the other, but must be understood to exist also if the
interpretative provision includes or excludes a requirement or condition established in
the interpreted provision." (emphasis added).
5.52 The European Communities submits that this new criterion by Argentina adds
nothing to the above-mentioned traditional criterion, which Argentina accepts. First, if the
interpretative provision (the Agreement on Safeguards) were to include a requirement or
condition established in the interpreted provision (Article XIX GATT), there can by defi-
nition be no "conflict". For example, the requirement that the domestic industry must
suffer "serious injury" is a condition established in Article XIX:1(a) GATT and was in-
cluded and further defined, and in that sense "subsumed" (in the words of the US) in Arti-
cle 2 and 4 of the Agreement on Safeguards. If a WTO Member complies with the "seri-

                                                                                                              

71 Exhibit ARG-3, CNCE Technical Report, Table 6, sheet 5431, and Chart 7, sheet 5434.
72 The US in this respect claims that "[t]he requirements of Article XIX of GATT 1994 are "sub-
sumed" by the Agreement on Safeguards. See infra, para. 6.44-6.47.
73 Supra, para. 5.36.
74 The three conditions in international law were outlined in the Report by the Panel on 'Indonesia
- Certain Measures Affecting the Automobile Industry', WT/DS54/R, WT/DS55/R, WT/DS59/R,
WT/DS64/R, adopted 23 July 1998, DSR 1998:VI, 2201, at footnote 549.
75 Ibid., see paragraphs 14.97 - 14.100.
76 Report of the Appellate Body, supra, footnote 35, at paragraph 65.
77 See supra, para. 5.45.
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ous injury" requirement in the Agreement on Safeguards, it automatically complies with
the same requirement set out in Article XIX GATT and therefore no conflict exists. Sec-
ond, if the interpretative provision (the Agreement on Safeguards) were to exclude a re-
quirement or condition established in the interpreted provision (Article XIX GATT), there
would be no difference with the traditional "conflict" situation: in that case there would be
an obligation in one provision which cannot be met without violating the other. There-
fore, Argentina's argumentation does not add anything to the traditional criterion devel-
oped in 'Indonesia - Cars' and 'Guatemala - Cement' and thus must be disregarded.
5.53 Moreover, the European Communities asserts, Argentina bases its conclusion on
the wrongful assumption that the Agreement on Safeguards interprets Article XIX GATT
in a full and comprehensive way78. This is not correct. 79  The Agreement on Safeguards
establishes "rules" for the application of safeguard measures. However, it does not estab-
lish "the rules" or "the only rules". The fact that some of the conditions of Article XIX,
such as "as a result of unforeseen developments", are not repeated in the Agreement on
Safeguards cannot have as a consequence that they are automatically made invalid. 80

5.54 The European Communities maintains that the wrongful assumption by Argentina
leads it to unsubstantiated conclusions in its reply to the Panel. For example, Argentina
claims81 that it is somehow "clear" that the negotiators had the intention of leaving the
"unforeseen developments" requirement aside with the entry into force of the Agreement
on Safeguards. However, Argentina fails to provide any evidence for this claim. If Argen-
tina were to be allowed to ignore certain legal requirements which are included in the text
of an International Agreement without demonstrating, on the basis of any evidence, that
there was a common intention of the parties to delete the requirement from the text, this
would seriously jeopardize the security and predictability of the multilateral trading sys-
tem.82

5.55 The European Communities cannot accept Argentina's alternative argument
where Argentina claims to have fulfilled the "unforeseen developments" requirement by
stating that "it would be difficult to imagine that the Argentine authorities could have
predicted in 1991, when it unilaterally opened up its economy, an increase in imports of
anywhere near 157 per cent." The European Communities asserts that according to the
text of Article XIX:1(a) GATT, the increase of imports must occur "as a result of unfore-
seen developments". In other words, a certain development, unknown at the time that the
tariff concession was made, must have occurred, and as a result of this development im-
ports must have increased. Therefore, by definition, the increase in imports itself can
never be the development as a result of which imports increased. Such circular interpreta-
tion would effectively empty the "unforeseen developments" requirement of its content,

                                                                                                              

78 Argentina uses the wording "interpretative" provision and "interpreted" provision in its reply to
the Panel question, thereby falsely assuming that there is an all-encompassing overlap between the
Agreement on Safeguards and Article XIX GATT 1994.
79 European Communities' reply to Panel questioning, supra, para. 5.6. See in particular the Euro-
pean Communities' comments concerning Article 1, 11:1, the second recital and the fourth recital
Agreement on Safeguards.
80 See also the European Communities’ response to questioning by the Panel, supra, para. 5.8.
81 Supra, para. 5.46.
82 The Appellate Body in EC - Customs Classification of Certain Computer Equipment,
WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R, adopted 22 June 1998, DSR 1998:V, 1851,
paragraph 84 stated: "These common intentions cannot be ascertained on the basis of the subjective
and unilaterally determined "expectations" of one of the parties to a treaty."
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which according to the Appellate Body83 is not allowed, since "an interpreter is not free to
adopt a reading that would result in reducing whole clauses or paragraphs of a treaty to
redundancy or inutility".
5.56 The European Communities notes that Argentina has argued that the magnitude of
the increase in imports could not have been foreseen. The European Communities notes
that this argument does not stand, basing itself on the text of Article XIX:1(a) GATT,
which reads "If, as a result of unforeseen developments […] any product is being im-
ported […] in such increased quantities […]" (emphasis added).
5.57 Thus, according to the European Communities, the sequence of events is clear:
first, an unforeseen development is to take place; second, as a result of this unforeseen
development an increase in imports occurs. According to the European Communities, this
logical sequence, based on the text of Article XIX, makes clear that Argentina's argument
is circular: an increase in imports can (by definition) not be the result of an increase in
imports. In fact, Argentina's argument would result in reducing the term "unforeseen de-
velopments" to redundancy or inutility.
5.58 Indeed, according to the European Communities, unforeseen developments is at
the beginning of the continuum of events that may justify safeguard measures. This starts
in fact with trade liberalization which runs into unforeseen developments which causes an
increase of imports in the presence of such conditions (notably price) that serious injury
can be caused, starting with loss of sales, than loss of production, falling capacity utiliza-
tion leading to losses and finally unemployment.
5.59 The European Communities argues that, in the light of this explanation, the con-
tinuing need for unforeseen developments is also clear from Article I of the Safeguards
agreement. This provision states that it provides "rules for the application of safeguard
measures which shall be understood to mean those measures provided for in Article XIX
GATT." In other words, according to the European Communities, the Agreement on
Safeguards lays down conditions and explains how to apply safeguard measures but Arti-
cle XIX GATT defines what they are. Therefore, the European Communities argues that,
in the present case, not only was there no increase in imports, but the preliminary re-
quirement of unforeseen developments which is needed to give rise to such increase was
entirely missing since the imports of footwear was being carefully controlled by the appli-
cation of Argentina's system of DIEMs.
5.60 The European Communities does not understand Argentina's statement84 that "the
problem of the concept of 'unforeseen developments' is that it renders the Agreement on
Safeguards practically irrelevant, depriving WTO Members of a useful tool which plays
an essential role as a form of reinsurance in dealing with import growth situations." The
European Communities notes that Argentina adds85 that "[t]his is contrary to the principle
of encouraging trade liberalization."
5.61 The European Communities is unable to see how the "unforeseen development"
requirement, which has been present in the text of the GATT since 1947, could suddenly
have such a sweeping result and render the entire safeguard regime unworkable. On the
contrary, Article XIX and the Agreement on Safeguards strongly encourage trade liberali-
zation, by reassuring those WTO Members which engage in tariff negotiations that, if
imports were to increase to such an extent that the domestic industry were to suffer "seri-

                                                                                                              

83 Report by the Appellate Body on 'United States - Standards for Reformulated and Conventional
Gasoline', WT/DS2/AB/R, adopted 20 May 1996, DSR 1996:LI, 3, at 21.
84 Infra, para. 5.65.
85 Infra, para. 5.65.
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ous injury", temporary relief is available which would allow for adjustment. However, in
order to prevent misuse of the safeguards regime, a number of reasonable conditions (set
out in Article XIX and the Agreement on Safeguards) will need to be fulfilled before the
regime can be invoked. The European Communities does not require anything more from
Argentina than mere compliance with a condition which has already existed for over 50
years. According to the European Communities, such request is fully justified and does
not put in jeopardy the "principle of encouraging trade liberalization".
5.62 In response to questioning by the Panel about how the European Communities
would prove or demonstrate that a given development was "unforeseen" in the sense of
Article XIX:1, the European Communities stated that it concurs with the interpretation of
the term 'as a result of unforeseen developments' which is given by the members of the
Working Party on "Withdrawal by the United States of a Tariff Concession under Article
XIX of the General Agreement". These members agreed

"that the term 'unforeseen development' should be interpreted to
mean developments occurring after the negotiation of the relevant
tariff concession which it would not be reasonable to expect that
the negotiators of the country making the concession could and
should have foreseen at the time when the concession was negoti-
ated"

Therefore, the European Communities submits that the requirement is fulfilled if: 1. a
development occurred after the negotiation of the relevant tariff concession; and 2.it was
not reasonable to expect that negotiators - at the time of the tariff concession - could and
should have foreseen that the that development was to occur. The European Communities
noted that the 'unforeseen development' must be the cause of the increased imports, which
in turn causes 'serious injury'.86

                                                                                                              

86 The European Communities offered some examples to clarify what kind of 'developments' could
be considered as 'unforeseen'. First, the Working Party on "Withdrawal by the United States of a
Tariff Concession under Article XIX of the General Agreement" based itself on the change in de-
mand in the importing country for particular types of hat body, the production of which required
much more labour than did the production of plain-finished hat bodies. As a result (primarily of this
higher labour content and of the high level of wages in the importing country's hat body industry,
which was not matched by correspondingly high output), manufacturers of the importing country
were unable to produce special finishes which could compete with similar imported hat bodies,
which were entering the country at reduced rates since the 1947 tariff negotiations. As a result, the
overseas suppliers were able to secure by far the greater part of the increasing market for special
finishes, and the volume of imports increased accordingly. The Working Party therefore concluded

"that the fact that hat styles had changed did not constitute an 'unforeseen devel-
opment' within the meaning of Article XIX, but that the effects of the special cir-
cumstances of this case, and particularly the degree to which the change in fashion
affected the competitive situation, could not reasonably be expected to have been
foreseen by the United States authorities in 1947." (emphasis added)

Second, another example of an 'unforeseen development' which could not reasonably have been
expected is the collapse of the Soviet Union in the beginning of the 1990's, the subsequent dire need
for hard currency by the newly formed governments, the resulting rise in world stock of unwrought
aluminium, the sharp drop in prices and a sudden increase in imports into the Community of that
product and let to safeguard measures. Another example of what could be considered an 'unforeseen
development' is the sudden closure of third country markets or the inability of certain importing
countries (due, for example to a financial crisis) which leads to a re-routing of traditional flows and a
need to find new markets for existing products.
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4. Rebuttal by Argentina
5.63 Argentina takes issue with the remarks made by the European Communities con-
cerning the general trade liberalization process in Argentina, and the MERCOSUR inte-
gration process in particular, a policy which the European Communities describes as de-
liberate and whose results Argentina should have foreseen.
5.64 Argentina submits that if the European Communities' interpretation were fol-
lowed, this would contradict the preambles to the Agreement Establishing the World
Trade Organization and to the GATT, on which the European Communities bases its ar-
guments. Indeed, countries grant each other mutual and reciprocal benefits designed to
reduce tariffs and other barriers to trade. These benefits are granted in the framework of
the multilateral disciplines in force, which include the safeguard measure as a tool for
alleviating situations where the results of these concessions in fact go further than could
reasonably be foreseen. In other words, Argentina could have foreseen and calculated an
increase in imports (for example, up to a level of about 11 million pairs), but could never
have foreseen an increase of a magnitude of 21.7 million pairs when it granted the "mu-
tual benefit on the basis of reciprocity", since an increase of that magnitude would have
implied the liquidation, pure and simple, of the sector.
5.65 In other words, Argentina argues, leaving aside the different legal views defended
before this Panel by the United States and Argentina on the one hand, and by the Euro-
pean Communities on the other, the problem of the concept of "unforeseen developments"
is that it renders the Agreement on Safeguards itself practically irrelevant, depriving WTO
Members of a useful tool which plays an essential role as a form of reinsurance in dealing
with import growth situations. For Argentina, precisely the problem of definition of the
"unforeseen" concept is the reason that, after fifty years, there is practically no example of
applied safeguard measures. This is contrary to the principle of encouraging trade liber-
alization in accordance with the objectives contained in the preambles to the Agreement
Establishing the WTO and to the GATT.
5.66 Argentina further submits that, as regards the EC assertion that "by definition, the
increase in imports itself can never be the development as a result of which imports in-
crease"87, even if this were considered valid, and in Argentina's view it is not, Article XIX
does not require the identification of the unforeseen circumstances as such, but only "un-
foreseen developments", the clear manifestation of which, in this case, was the evaluation
by the Argentine authorities at the time of liberalization of tariffs in the sector which
yielded unforeseen results in that the magnitude of the flow of imports resulting from the
liberalization was considerably greater than expected.

B. Interpretation and Application of Article 2.1 of the Agreement on
Safeguards – "the Mercosur Question"

1. Argument of the European Communities
5.67  The European Communities takes issue with the fact that the Argentine authori-
ties have conducted an analysis on the basis of figures for all imports - from MERCOSUR
countries and from non-MERCOSUR counties - while applying a safeguard measure only
with respect to non-MERCOSUR countries. The European Communities fails to under-
stand how logically, throughout the analysis of injury and causation, imports from

                                                                                                              

87 Supra, para. 5.55.
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MERCOSUR countries can be included in the figures, while the subsequent safeguard
measure excludes MERCOSUR countries from its application.88

5.68 The European Communities clarifies that it does not challenge - as such - the
exclusion of MERCOSUR imports of footwear from the scope of the safeguard measure
imposed. However, such exclusion should necessarily entail the exclusion of
MERCOSUR imports from the "increased imports", "serious injury" and "causality"
analyses, as required by Article 2.1 of the Agreement on Safeguards, which Argentina did
not do. This error is of particular importance, because MERCOSUR imports account for
the largest percentage of imports in Argentina (Argentine data for 199689 show that that
7.5 million pairs were imported from MERCOSUR countries, while only 5.97 million
pairs were imported from non-MERCOSUR countries, i.e. a total of 13.47 million
pairs).90 Furthermore, the European Communities notes the fact that since 199391 imports
from non-MERCOSUR countries have actually decreased, not increased. Safeguard
measures should only be allowed in exceptional circumstances, and as emergency meas-
ures, so as to allow the domestic industry relief from sharply increased imports. In the
view of the European Communities, it is therefore wholly inappropriate to impose a safe-
guard measure if imports showed a declining trend.
5.69 The European Communities alleges that Argentina wrongly interprets the condi-
tion of "increased imports" in Article 2.1 of the Agreement on Safeguards: it has made its
determinations and findings on the basis of figures for all imports – from MERCOSUR
countries and from non-MERCOSUR countries – while applying a safeguard measure
only with respect to non-MERCOSUR countries. The European Communities states that
MERCOSUR imports should have been excluded from Argentina's increased imports,
injury and causality determinations  According to the European Communities, Argentina,
given that it is precluded from applying safeguard measures to other MERCOSUR mem-
bers, violated Article 2.1 of the Agreement on Safeguards by including imports from
MERCOSUR countries in its determinations. The Agreement on Safeguards, like Arti-
cle XIX:1(a) of GATT, sets out a number of conditions which need to be complied with
before a WTO Member can take a safeguard measure. The condition of "increased im-
ports", which is not further defined in the Agreement, should, according the European
Communities, be interpreted according to the scope of the safeguard measure to be taken.

                                                                                                              

88 In response to a Panel question, the European Communities states that there is an inherent link
between the conduct of the analysis of the conditions and the making of the determinations on the
one hand and the scope of the intended safeguard measure on the other hand. If, already prior to the
initiation of the investigation, it is known that the scope of the safeguard measure will exclude cer-
tain countries, then imports from these countries should necessarily be excluded from the determina-
tions. In the case of MERCOSUR, a policy decision has been taken that one member will never
apply a safeguard measure against another member. Accordingly, since MEROCSUR countries will
be excluded from the scope of the safeguard measure, intra-Mercosur imports are to be excluded
from the determinations. The European Communities believes that the Agreement on Safeguards
does not contain an obligation on the investigating authority to conduct a disaggregated analysis of
imports. A WTO Member is free to group all imports together in order to determine whether the
product is being imported into its territory in such increased quantities and under such conditions as
to cause or threaten to cause serious injury. However, it should exclude from its determinations the
imports from those countries which - at the end - will necessarily be excluded from the scope of the
measure.
89 See Exhibit EC-16, Document G/SG/N/8/ARG/1, Table I, at page 21.
90 EC-Graph-1.
91 EC-Graph 1.
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For the European Communities, the question to be answered here is the following: if from
the outset it is known that no measure will be applied to other MERCOSUR countries,
should or should not their imports be included in the determinations concerning the scope
of the measure.
5.70 The European Communities states as a preliminary matter, first that although it
believes the above-mentioned issue is an important principle on which the Panel should
rule, the Panel should also note that this matter is not determinative for the final outcome
of this case. Indeed, whether the statistics of total imports (including imports from
MERCOSUR countries) are considered or whether exclusively statistics of extra-zone
imports are considered, in both cases did imports not increase. Therefore, in both cases
did Argentina not comply with a key requirement of Article 2.1 of the Agreement on
Safeguards and was thus not allowed to impose safeguard measures.
5.71 Second, the European Communities does not question the right of a member of a
customs union to exclude other members of that customs union from the scope of a safe-
guard measure. What the European Communities objects to (a concern fully shared by the
United States92), is "Argentina's use of the MERCOSUR imports for its increased-imports
analysis when there was no possibility that those imports could be included in any safe-
guard action, even where those imports are demonstrably the cause of the injury suffered
by the domestic industry." In the view of the European Communities, safeguard measures
do not as such affect the establishment and the nature of a customs union or free-trade
area. According to the European Communities, Article XXIV GATT permits the members
of a customs union or free trade area to decide whether, when applying a safeguard meas-
ure pursuant to Article XIX GATT and the Agreement on Safeguards, to exempt the other
members of the customs union or free trade area from the measure. This option, however,
has to be carried out in a consistent manner: for example, if - as is the case in the present
dispute - a member of a customs union has the obligation not to impose safeguard meas-
ures on the other members of the customs union, it should necessarily exclude intra-zone
imports from the determinations on which the application of safeguard measures is based.
The European Communities refers the Panel to the Treaty of Asuncion (L/7370/Add.1)
which contains the decision concerning the non-application of safeguards within the cus-
toms union as of 31 December 1994.
5.72 In reaction to Argentina's reply to questions by the Panel (para. 5.102), the Euro-
pean Communities submits that Argentina is permitted on the basis of Article XXIV
GATT to exclude MERCOSUR countries from the application of a safeguard measure.
Argentina therefore was equally permitted to conclude an agreement with Paraguay, Bra-
zil and Uruguay, that safeguard measures would not apply to MERCOSUR countries. The
European Communities disagrees however with Argentina that Article 2.1 Agreement on
Safeguards (and its footnote) should be interpreted as to allow for a "methodology"
whereby MERCOSUR imports would be included in a determination of "increased im-
ports" while not applying measures to those countries.
5.73 According to the European Communities, Argentina has, in answering a Panel
question, attempted to explain why it believed it was "reasonable" to consider intra-zone
imports in the present case93. It had said in its notification that such imports (in spite of
different duties applied to MERCOSUR members and non-MERCOSUR members)

                                                                                                              

92 Infra, para. 6.37.
93 For the European Communities, this constitutes a de facto acknowledgement by Argentina that
imports from non-MERCOSUR countries should normally have been excluded from the in-
creased-imports determination if no safeguard measure would apply to them in the future.
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should be considered " for injury analysis purposes since in the absence of DIEM or pro-
tective measures there would be at least an equal flow of imports from the world into the
Argentine Republic". The European Communities notes that Argentina's response to the
Panel also indicates that (para. 5.112):

"Although import duties are different for trade within MERCOSUR than
for imports from outside MERCOSUR, this difference does not alter the
established fact that the levels of imports of all origins were increasing
and both would have continued to increase, as happened with imports
from MERCOSUR, if the specific duties had not been imposed. The logi-
cal conclusion was that the increases would have continued in the absence
of the DIEMs, and the increase in imports from MERCOSUR was simply
a further confirmation of this conclusion." (emphasis added by the Euro-
pean Communities).

5.74 The European Communities maintains that it is clear from this statement that Ar-
gentina based its measure not on the actual and present existence of an increase in im-
ports, but on a hypothetical increase in imports, which is not allowed under Article 2.1 of
the Agreement on Safeguards. In addition, no explanation is given by Argentina for the
calculation that there would be "at least an equal flow of imports" from the rest of the
world, in spite of the differences in tariff levels for imports from MERCOSUR countries
and from non-MERCOSUR countries94. The European Communities agrees with the
United States95 that "the effect of Argentina's action is to penalize producers from third
countries for the [alleged] injurious imports emanating from MERCOSUR."
5.75 The European Communities objects to a statement made by Argentina on page 23
of its notification of its finding of injury (Exh. EC-16), where Argentina explains why it
believed that it was "reasonable" to consider intra-zone imports in the present case:

The Commission decided to investigate total imports, differentiating be-
tween those originating in Mercosur and those from the rest of the world.
As has been pointed out, a good deal of the former are the result of im-
perfect substitution of imports from the rest of the world consequent upon
the diversion of trade created by the DIEM. Therefore, it is reasonable to
consider them on equal terms for injury analysis purposes since in the ab-
sence of DIEM or protective measures there would be at least an equal
flow of imports from the rest of the world into the Argentina Republic.

In the view of the European Communities, this statement is a de facto acknowledgement
by Argentina that imports from non-Mercosur countries should normally have been ex-
cluded from the increased imports determination if no safeguard measure would apply to
them in the future.

5.76 In other words, according to the European Communities, since the minimum spe-
cific duties had been in place for some years and had reduced imports from third coun-
tries, Argentina estimated that those third-country imports would have increased by
roughly the number of current imports from MERCOSUR countries. The European
Communities strongly objects to this sort of calculation as a justification. For the Euro-
pean Communities, the quoted statement makes clear that Argentina based its measure not
on an actual increase of imports but on a hypothetical increase, which Argentina conven-
iently equalled to imports from MERCOSUR countries. The European Communities

                                                                                                              

94 Exhibit EC-16, at page 8.
95 Infra, para. 6.38.
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submits that, in addition to having no legal grounds to apply such a calculation, there is
absolutely no basis to assume that current MERCOSUR imports represent even a crude
estimate of the increase in imports which would occur if the minimum specific duties
were removed.

2. Argument of Argentina

(a) Introduction
5.77 Regarding the EC statements about imports from MERCOSUR countries, Argen-
tina asserts that the European Communities has obfuscated the true problem in this par-
ticular case, manipulating its arguments as though Argentina was obliged to exclude
MERCOSUR imports from the analysis of injury if MERCOSUR was subsequently ex-
cluded from application of the measure. Argentina contends that, in order to win its argu-
ment, the European Communities must show that such an obligation is required under the
Agreement on Safeguards. According to Argentina, the European Communities deflects
attention from  an essential point, namely the lack of any specific provision in the Agree-
ment on Safeguards providing that, in the case of customs unions, if members of the un-
ion are to be excluded from a measure, the investigation must be conducted according to
the methodology set out by the European Communities.
5.78 Argentina submits that if a WTO agreement is specifically recognized by the
Members as having more than one possible interpretation, and, in the absence of a single
interpretation, a Member adopts a measure within the scope allowed by the text, the
measure must be considered to be in conformity with the agreement. The very nature of
public international law supports this statement (in public international law delegation of
sovereignty cannot be assumed).
5.79 Argentina submits that the footnote to Article 2.1 of the Agreement on Safeguards
is the result of the maximum consensus achieved by the negotiators during the Uruguay
Round. The replies by the United States to the Panel in this connection mention texts and
alternatives discussed during the negotiation on which, in the end, no agreement was ever
reached. The result of this situation is the footnote to Article 2.1 of the Agreement on
Safeguards, which confirms the agreement on the disagreement concerning the relation-
ship between Article XIX and Article XXIV of the GATT.
5.80 Argentina asserts that, as provided in the DSU, a panel may not "add to or dimin-
ish the rights …" under the Agreement on Safeguards. Consequently, the Panel cannot
impose a single "methodology", as proposed by the European Communities, when there is
no agreement among the Members on a definitive interpretation of the rights and obliga-
tions laid down in both Articles (relationship between Articles XIX and XXIV of the
GATT, as stated in footnote 1 to Article 2.1 of the Agreement on Safeguards).
5.81 According to Argentina, the footnote to Article 2.1 expressly states that there is no
agreement between the parties concerning the way in which to conduct the analysis of
injury in the case of a safeguard measure applied by a customs union on behalf of a Mem-
ber States, and the Panel may neither comment nor prejudge matters that are not covered
by the GATT/WTO disciplines.
5.82 Argentina maintains that the European Communities has no backing for its
"methodology"96, which has no basis either in the language of the agreements or in cus-

                                                                                                              

96 (Note: "Methodology" is the appropriate term because it indicates greater discretionary power on
the part of the national authorities).
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tomary practice. Article 31.2 of the Vienna Convention on the Law of Treaties specifically
states that the context for the interpretation of a treaty includes its text. Nothing in the text
of the Agreement on Safeguards explicitly requires application of the methodology sug-
gested by the European Communities. In fact, the text itself shows that an analysis of the
circumstances must be made with respect to imports, with no indication of any limitations
except for footnote 1, on which there is no agreement among Members regarding the ap-
plication of the measures in question and Article XXIV. The only specific requirements
concerning analysis of injury itself are in Articles 2 and 4. No article defines or limits the
concept of "imports" in any way.
5.83 Argentina argues that where the Agreement on Safeguards seeks to make an ex-
ception or regulate a particular situation, it does so explicitly, for example, in the provi-
sion on excluding developing countries from the application of safeguard measures. When
the negotiators of the WTO Agreements wished to exclude or include a rule or exception,
they did so explicitly. This is the case for developing countries, which are included in the
analysis of the impact of injury and then excluded if they meet the requirements of Article
9 of the Agreement on Safeguards. In response to an EC question, Argentina stated that
even though Article 9 permits the possibility of excepting developing countries from a
measure, the imports of those countries are always included in the investigation of injury.
Consequently, there is no reason for making any exception in respect of the methodology
for conducting the overall analysis of injury when the Agreement is silent on the matter.

(b) The Criterion Supported by the European Communities
5.84 Argentina points out that the European Communities' argument is not based on a
criterion of legality but a criterion of "logic".97 Obligations under the WTO Agreement do
not stem from a simple concept of "logic" but from a logic based on multilaterally agreed
disciplines that necessarily reflect a balance of interests reached through negotiation. In
the opinion of certain Members of the WTO, some of the disciplines negotiated may lack
economic logic or be inconsistent with other disciplines (the discussions in the Working
Group on the Interaction between Trade and Competition Policy are an example).
5.85 Argentina states that it has, for example, drawn attention to the harmful and dis-
torting effect of subsidies on the efficient allocation of resources at the global level. The
Cairns Group has been quite outspoken in the negotiations on agriculture, but there is a
"peace clause". According to Argentina, the European Communities' protection structure
is an example of "the outcome of negotiations" as against logic. Each discipline is negoti-
ated in a global context of conflicting interests and the result is embodied in agreements,
in which it is sometimes difficult to see the economic logic. The system cannot correct the
alleged lack of economic logic in the agreements via the dispute settlement mechanism.
The provisions of agreements, even if they lack economic logic, are being and must be
observed "dura Lex sed Lex". In turn, however, requiring observance of the agreements
does not mean that they can generate obligations that have not been agreed multilaterally
by the Members, through the mechanisms available under public international law. In
other words, the content of a "covered agreement", under which disputes can be resolved
through the DSB, encompasses everything and only everything on which the Members of
the WTO have collectively agreed.
5.86 Argentina states that one cannot read into the text of a treaty anything that the
treaty itself does not spell out, still less in cases where a treaty explicitly states that there

                                                                                                              

97 Argentina refers to the EC argument in para. 5.40.
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is no common interpretation or that the scope of the relationship between two provisions
cannot be prejudged. There is only an obligation on the parties if the common intention of
the parties is set out in a text that can be interpreted literally and consistently with its pur-
pose and object. This principle is clearly confirmed in the rulings of the Appellate Body.98

5.87 In Argentina's view, if one were to follow the reasoning which emerges, for ex-
ample, from the European Communities' reply to Panel questioning …"If, already prior to
the initiation of the investigation, it is known that the scope of the safeguard measure will
exclude certain countries, then imports from these countries should necessarily be ex-
cluded from the determinations"… one would start by determining the "target of the safe-
guard measure" and subsequently begin to conduct the corresponding injury, thereby
altering the sequence of the text of the Agreement on Safeguards. This text establishes
first the obligation to determine the increase in imports (Article 2) and then to analyze the
determining factors for the verification of injury (Article 4.2(a)), to establish the causal
relationship (Article 4.2(b)) and then, finally, to define the measure (Article 5.1).
5.88 Argentina alleges that since the European Communities recognizes that Argentina
has the right to conduct the investigation as it did, the European Communities' problems
would seem to be with the measure itself, and it should therefore be questioning the
measure under Article 5.1. Argentina does not think that it is appropriate to adduce the
existence of an obligation that Article 2.1 does not provide for and that the practice of
GATT and WTO Members never endorsed, particularly when the problem raised by the
European Communities would not appear to be one of methodology of the investigation,
but of the measure applied as a consequence of such methodology. In fact, Argentina
argues, the European Communities reduces the scope of its own questioning on failing to
find support in Article 2.1 by recognizing that what Argentina has done is "failed to con-
struct a safeguard measure that addressed the imports that were causing the injury".99 This
must be the only reason for which the EC pleadings separate the claims relating to injury
from the measure itself.

(c) Applicable Provision: Meaning of the Text

(i) Application to the Claim by the European
Communities

5.89 Argentina, noting the European Communities' statement that it does not challenge
the exclusion of MERCOSUR from the scope of the measure as such100 (which in Argen-
tina's view the European Communities could hardly do, ignoring one of the Community's
constant practices since the creation of the GATT). Argentina disagrees with the Euro-

                                                                                                              

98 "The purpose of treaty interpretation under Article 31 of the Vienna Convention is to ascertain
the common intentions of the parties. These common intentions cannot be ascertained on the basis of
the subjective and unilaterally determined 'expectations' of one of the parties to a treaty". "European
Communities – Customs Classification of Certain Computer Equipment", Report of the Appellate
Body, supra, footnote 82, para. 84. The finding of the Appellate Body in "India – Patent Protection
for Pharmaceutical and Agricultural Chemical Products" was similar: "The duty of a treaty inter-
preter is to examine the words of the treaty to determine the intentions of the parties. This should be
done in accordance with the principles of treaty interpretation set out in Article 31 of the Vienna
Convention. But these principles of interpretation neither require nor condone the imputation into a
treaty of words that are not there or the imputation into a treaty of concepts that were not intended".
WT/DS50/AB/R, adopted 16 january 1998, DSR 1998:I, 9, paragraph 45, emphasis added.
99 Infra, para. 5.124.
100 Infra, para. 5.116.
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pean Communities' argument that such exclusion necessarily entails the obligation to
exclude MERCOSUR imports from the analysis of "serious injury", "increased imports",
and "causality", required by Article 2.1.
5.90 Argentina submits that, first, Article 2.1 refers to the "conditions" under which
goods are imported and which have to be analyzed for the purposes of applying the safe-
guard measure. The imports must have increased ("han aumentado" in the past tense in
the Spanish text, "is being imported" in the present continuous tense in the English text,
according to Article 2.1) "in such increased quantities", "absolute or relative to domestic
production" (there must be an increase), "under such conditions" (not any type of im-
ports), as to "cause or threaten to cause serious injury".
5.91 In Argentina's view, these requirements, literally all of them, refer to the "Condi-
tions" laid down in Article 2.1 for application of the measure, but NONE of them men-
tions the investigation as such. None of these provisions prescribes who is to investigate,
how to investigate, how to collect information, what basis to use, etc. Article 2.1 itself
states "… if that Member has determined, pursuant to the provisions set out below …".
The provisions below in the Agreement are the way in which the investigation should be
conducted in Article 3 and the other substantive conditions laid down in Articles 4 et seq.
of the Agreement on Safeguards.
5.92 Argentina contends that, as far as the investigation is concerned, the European
Communities has not claimed that, by including MERCOSUR in the analysis, Argentina
failed to respect Article 3, which specifically prescribes the terms of the investigation
("pursuant to procedures previously established").

(ii) Literal Interpretation of Article 2.1 and
Footnote 1

5.93 Argentina states that the European Communities, in describing the elements of the
alleged non-compliance with Article 2.1, strangely enough excludes a reference to the
footnote, which in fact describes the way in which the "Conditions" set out in Article 2.1
must be analyzed in the case of a safeguard applied by a customs union (on behalf of a
member State in this particular case). That is, the European Communities states "Article
2.1, Agreement on Safeguards (footnote omitted) reads as follows".101 According to Ar-
gentina, this omission of the footnote is not unintentional or a mistake. It is in fact neces-
sary in order to avoid the discussion of the key element in determining whether or not
Argentina erred in verifying the injury requirements, taking into account imports from
MERCOSUR.
5.94 Argentina submits that Article 2.1 concerns "Conditions" for application of a
safeguard measure, whereas footnote 1 to this Article clarifies the situation in the case of
customs unions. The footnote specifies how a customs union should act in such cases and
at the same time preserves the rights both of the customs union and of the other Members
of the WTO. Argentina asserts that, among the obligations set out in the footnote that are
relevant to this dispute, the third sentence is important:

"When a safeguard measure is applied on behalf of a member
State, all the requirements for the determination of serious injury
or threat thereof shall be based on the conditions existing in that
member State and the measure shall be limited to that member
State" (emphasis added by Argentina).

                                                                                                              

101 Infra, para. 5.144.
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5.95 According to Argentina, the footnote simply clarifies the scope of the general
obligation contained in Article 2.1 to verify the existence of the "Conditions" concerning
imports when a customs union applies a safeguard measure on behalf of a member
State.102 The text is crystal clear in imposing the obligation that all the requirements for
determining injury shall be based on the conditions existing in that member State. The
footnote does not provide that intra-zone imports should be excluded nor does it say, for
example, whether, in order to determine the threat of injury, estimated imports resulting
from the possible convergence of a tariff in the adaptation regime (the transitional stage in
the establishment of a customs union) should be taken into account.
5.96 Argentina maintains that the conditions of footwear imports in Argentina have a
MERCOSUR component that cannot be ignored.103 If one accepts the European Commu-
nities' interpretation, this would mean failing to comply with the requirement to verify all
of the "Conditions", as required for customs unions in the footnote itself. Argentina ar-
gues that the footnote does not specify which "conditions" must be taken into account. It
does not establish a threshold which triggers the obligation. The obligation has effect  de
jure and applies to all the conditions that must be analyzed when a measure is imposed by
a customs union on behalf of a member State.
5.97 Argentina poses as an example the United States, one of the major users of safe-
guard measures, which analyses injury considering imports on a global basis (as Section
202 is a global safeguards law, the ITC considers imports of any origin when determining
which imports have increased). The United States then examines which members of
NAFTA should be excluded. This investigation is conducted separately from the global
analysis of injury and decisions are based on Section 311(a) of the NAFTA Implementa-
tion Act. If the International Trade Commission decides that a member of NAFTA should
be excluded, the determination of global injury will result in measures that do not apply to
the member or members of NAFTA. In the Wheat Gluten case, the United States excluded
Canada from the measures, citing the requirement to apply the NAFTA, even though Can-
ada had been the third largest supplier of wheat gluten to the United States over the whole
period of the investigation. (The United States verified that imports from Canada had
decreased.)  Related to this case and in the light of the level of Canadian wheat gluten
exports to the United States, it is not understandable why the European Communities
affirms (para. 5.123) that Canadian exports did not cause injury. Argentina asks which

                                                                                                              

102 In response to a Panel question, Argentina stated that the notion of "conditions" with reference
to the requirements for the determination of injury is relevant throughout the text of the Agreement.
In Argentina's view, the essence of the way in which the Agreement treats the notion of "conditions"
with respect to the requirements for the determination of injury lies in the fact that the Agreement
does not contain any proposed limitations to the "conditions" that must exist, nor does it provide for
any limitations with respect to the "imports" or other indicators of injury as defined in Article 2. The
reference to imports in Article 2 and in the footnote is to "all" imports, and there is no distinction
between the conditions and requirements in the two cases.
103 In response to a Panel request for clarification of this statement, Argentina stated that this as-
sertion must be placed in its context, i.e. the considerations concerning "conditions" referred to in
footnote to Article 2.1 and, specifically, the "conditions existing in that member State" which must
be taken into account in accordance with the third sentence of the footnote. These conditions include
the imports whose evolution must be examined and the possible increase in such imports causing
serious injury. This statement refers to the fact that in considering the "conditions" existing in a
member State of a customs union (in this case Argentina), the footwear imports to be considered
comprise footwear that enters the country from other member States of the MERCOSUR customs
union and footwear which enters from other countries, i.e. from the rest of the world.
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were the EC criteria to arrive at this conclusion, and which percentage related to total
imports constitutes a threshold acceptable to exclude a partner of a free trade zone from a
measure.
5.98 Argentina states that when the European Communities made use of the retortion
option afforded by Article 8.2 of the Agreement on Safeguards (G/L/251,
G/SG/N/12/EEC/1), it did not calculate the possible increase in exports from Canada as a
result of the favourable effects of Canada's exclusion from application of the measure,
which led to a loss of the European Communities' market share in the United States. Ac-
cording to Argentina, if the European Communities followed its own "logic", it should
have asked the United States why they attributed injury to their third largest supplier yet
excluded it from the measure. They did not contest this point in the Committee on Safe-
guards, however, nor did they take this injury into account for the purposes of the pro-
posed retortion. These are double standards which are more demanding for developing
countries applying safeguards than the standards imposed among developed countries.
5.99 Argentina also wonders how it is possible to be so demanding and impose a re-
quirement not contained in the Agreement when, for example, it is EC practice to extend
anti-dumping measures in force to new countries which join the Community, as reflected
in the Note on the meeting of the Committee on Regional Trade Agreements.104

5.100 For Argentina, it is neither compatible with the text nor the object and purpose of
the Agreement on Safeguards (Article 2.1 and the footnote) "to require" a form of evalua-
tion of the "conditions" of imports which Article 2.1 of the Agreement on Safeguards
does not contain, when the European Communities' practice in applying another agree-
ment on rules (anti-dumping) is to extend the measure without any investigation, or, in
the case of safeguards, to grant "more favourable treatment" to developed partners in its
investigations.

(iii) Object and Purpose of the Footnote
5.101 Argentina submits that the object and purpose of the footnote can only be to cre-
ate the least possible distortion to trade flows and at the same time to eliminate the re-
strictions on intra-zone trade and help the customs union, or one of its members, to use a
legitimate tool such as safeguards. For Argentina, the footnote will create the least possi-
ble distortion of trade since in principle a safeguard measure will have a lesser effect on
global trade flows if it is applied by a member State and not by a customs union as a sin-
gle entity. For Argentina, the objective of the footnote is to eliminate restrictions on in-
tra-zone trade (and safeguards would be restrictions on intra-zone trade) precisely because
Article XIX was specifically excluded from the list in Article XXIV.8(a)(i). According to
Argentina, if a customs union were obliged to apply a safeguard measure to imports from
other members of the union, this would be contrary to the objective of Article XXIV,
namely that "duties and  other restrictive regulations of commerce … are eliminated with
respect to substantially all the trade … ".
5.102 In response to questioning by the Panel concerning whether Article XXIV:8 of
the GATT prohibits the maintenance or introduction of safeguard measures between the
member States of a customs union or free-trade area, Argentina replies that Article
XXIV:8 does not prohibit the maintenance or introduction of safeguard measures, but, in
conjunction with the footnote to Article 2.1, it clearly permits members of a customs un-
ion to exempt their partners from the application of a safeguard measure. Argentina un-

                                                                                                              

104 Document WT/REG/22/M/1, paragraphs 39, 41-43.
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derlines that under Article XXIV:8, the obligations arising from the MERCOSUR agree-
ments, which establish a common trade policy instrument in respect of safeguards (CMC
decision 17/96), require Argentina not to apply safeguard measures to its partners in the
customs union.105 Argentina explains that, in the case of a customs union, subparagraphs
8(a)(i) and (ii) of Article XXIV indicate that the application of safeguard measures must
be carried out by the customs union as such or on behalf of one of its member States, in
keeping with the provisions of the WTO Agreement on Safeguards. A customs union such
as MERCOSUR, which has agreed on the adoption of a common trade policy instrument
in respect of safeguards against imports from third countries (CMC decision 17/96), does
not maintain any safeguard measures on trade between its member States. And indeed,
this is consistent with Article XXIV:8(a). Argentina asserts that the elimination of the
restriction (in this case a safeguard), for which the required time-period differs according
to the integration process concerned, is operative as from the moment at which the cus-
toms union is constituted. There would be no reason for the elimination of the restriction
to be authorized only at the end of the period since it is the elimination itself that the Arti-
cle authorizes, leaving it up to the Members to decide on the timing in accordance with
the progress achieved in establishing the customs union.
5.103 Argentina states that in December 1996, the Council of Ministers of MERCOSUR
adopted Decision 17/96 establishing the Common Regulation on the Application of Safe-
guard Measures to Imports from Non-Members of MERCOSUR.106 Under the transitional
provisions of these Regulations, until 31 December 1998 each State Party shall apply its
domestic legislation with respect to safeguards, and if it applies a measure shall so inform
the pro-tempore Presidency of MERCOSUR so that it may notify the WTO Committee on
Safeguards. The same provision also stipulates that such measures as may be taken by a
State party to MERCOSUR shall be adopted on behalf of MERCOSUR and shall not
apply to imports of the other States party. Argentina points out that by Decision 19/98 of
the Common Market Council (December 1998) it was decided to extend the period of
validity of the transitional provisions until 31 December 1999.
5.104 In response to questioning by the Panel concerning the significance of the fact
that footnote 1 to Article 2 immediately follows the word "Member", Argentina states,
first, the footnote does not refer to Article 2 as a whole, but is a footnote to Article 2.1. If
it referred to Article 2 as a whole, the note would have been placed either after the title
"Article 2" or after the word "conditions" identifying the article. Moreover, Argentina
asserts, the placement of the footnote, originally following the words "contracting parties"
in drafts of the Uruguay Round text (as pointed out by the United States in its replies to
the Panel)107, was necessary because the text applied only to the contracting parties of the
GATT, and the European Communities were never a contracting party.

                                                                                                              

105 Argentina points out that the Treaty of Asunción and the Common Regulation, adopted by Deci-
sion 17/96 of the Common Market Council, preclude States party to MERCOSUR from applying
safeguard measures to trade in goods between them. Article 98 of the said Regulations stipulates that
when safeguard measures are applied, imports from member States of the customs union must be
excluded. Secondly, the interpretation of Article XXIV:8(a) set forth above has been amply con-
firmed by GATT practice, since the safeguard is a restriction in the terminology used in the Panel's
question, a restriction which Article XXIV:8(a) entitles Members to remove. Consequently, the basis
for the measure adopted by Argentina is MERCOSUR, formed under the Treaty of Asunción, which
is an agreement under Article XXIV and, in particular, under paragraph 8 thereof, which has been
incorporated into the Agreement on Safeguards through footnote 1 to Article 2.1 of that Agreement.
106 Exhibit ARG-19.
107 Infra, para. 6.32.
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5.105 Argentina states that customs unions are presented to the WTO through a decision
by the WTO Member countries that form part of them, and once they have been examined
in the light of Article XXIV of the GATT and Article V of the GATS, the WTO General
Council concludes that they are not in opposition to those provisions. Argentina asserts
that MERCOSUR has been a customs union since 1 January 1995, when it adopted a
common external tariff, and was presented as such to the WTO, which initiated the proc-
ess of examination on the basis of Article XXIV of the GATT. This process is currently in
its final stage. The countries making up the MERCOSUR Customs Union are Argentina,
Brazil, Paraguay and Uruguay. MERCOSUR has its Common Regulations on Safeguards
in Relation to Third Countries (Decision CMC 17/96), notified to the WTO in the context
of the Working Party on MERCOSUR set up in the framework of the Committee on Re-
gional Trade Agreements and the Committee on Safeguards. Argentina points out that in
the Committee on Safeguards, Argentina provided details of the MERCOSUR review
process in the Committee on Regional Trade Agreements, where it answered specific
questions concerning the common safeguards regime. The Common Regulations on Safe-
guards establish a period of transition for the full entry into force of all of its provisions
and establish that during that period, investigations will be conducted by the authorities of
the State Party, in which case the measures are applied by the Customs Union on behalf of
that State Party. Thus, Argentina asserts, it is odd that the European Communities should
qualify the MERCOSUR phenomenon as a "curiosity" and the Customs Union as a "nas-
cent" process.108

5.106 Argentina disagrees with the European Communities that neither one of the Ar-
gentine Resolutions 226/97 and 987/97 (the only ones at issue in this case) mentions De-
cision CMC 17/96. Article 8 of Resolution 987/97 specifically indicates that the meeting
of the MERCOSUR CMC in December 1997 was to consider the measure in the light of
the Common Regulations on Safeguards approved by that Decision.
5.107 Argentina contends that to interpret the footnote to Article 2.1 as applying only to
customs unions that are Members per se of the WTO would be to deprive the third sen-
tence of the footnote, which states that nothing in the agreement prejudges the interpreta-
tion of the relationship between Article XIX and paragraph 8 of Article XXIV of GATT,
of its effectiveness. The specific reference to Article XXIV makes it clear that the customs
unions referred to in the footnote are not only those that are Members of the WTO per se,
since Article XXIV does not apply only to customs unions that are Members of the WTO.
Argentina notes that Article XXIV, paragraph 8 does not draw any distinction between
customs unions that are "WTO Members" and those that are "WTO non-members", but
defines a customs union as the substitution of a single customs territory for two or more
customs territories, so that duties and other restrictive regulations of commerce are elimi-
nated with respect to substantially all trade between the constituent territories of the un-
ion. MERCOSUR fits the definition of Article XXIV, paragraph 8, and therefore consti-
tutes a customs union under WTO rules.

(iv) Effectiveness of the Footnote
5.108 Argentina submits that if one were to accept the European Communities' inter-
pretation, this would prevent a Member of the WTO from availing itself of the right given
by Article XXIV and at the same time complying with the obligation in the footnote to
take into account the conditions under which the goods are imported. Furthermore, if one

                                                                                                              

108 Infra, para. 5.113.
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were to accept the European Communities' interpretation, the second requirement which
the European Communities' submission seeks to impose unilaterally on the agreement
("largest percentage") would deprive the footnote of its effectiveness as there might be a
sought-after increase in imports when a customs union is established, an increase that
must be calculated in each case, while at the same time the existence of imports from out-
side the zone which cause or threaten to cause injury can be verified.

(v) Scope of the Obligation Contained in the
Footnote

5.109 Argentina submits that even if its interpretation is deemed to be incorrect, in the
case of customs unions all these considerations on the scope of the disciplines are gov-
erned by the last sentence of the footnote to Article 2 of the Agreement on Safeguards:

"Nothing in this Agreement prejudges the interpretation of the re-
lationship between Article XIX and paragraph 8 of Article XXIV
of GATT 1994."

According to Argentina, this text specifies the extent to which there is a "common" de-
termination on the part of the Members of the WTO "to be bound by the terms of a treaty"
(in the sense of the Vienna Convention on the Law of Treaties). On this basis, any obliga-
tion that is added unilaterally or by means of interpretation cannot in any way be consid-
ered as forming part of the "covered agreements" within the meaning of Article 1.1 of the
DSU.

(vi) Meaning of the Phrase "and the Measure Shall
be Limited to that Member State" in the Second
Sentence of the Footnote

5.110 In response to questioning by the Panel regarding the meaning of the phrase "and
the measure shall be limited to that Member states" in the second sentence of the footnote
to Article 2.1, Argentina notes that the phrase must be read with the full sentence: "When
a safeguard measure is applied (i.e. when the customs union applies a safeguard measure)
on behalf of a member State, all of the requirements for the determination of serious in-
jury or threat thereof shall be based on the conditions existing in that member State and
the measure shall be limited to that member State." According to Argentina, it is by
reading the sentence in full and considering its place in the context of the footnote to Ar-
ticle 2.1 that its meaning and correct interpretation can be determined. The sentence refers
to the situation which could arise when a customs union applies a safeguard measure on
the basis of conditions investigated within a member State.
5.111 In other words, according to Argentina, the sentence specifically refers to the fact
that a safeguard measure can only be applied in the territory of a member State in which
serious injury or threat thereof has been determined. In the case at issue, for example,
since it was the conditions in Argentina that were investigated, the safeguard measure
could not have been adopted by MERCOSUR in respect of all of the footwear imports
into the MERCOSUR customs union, but only for imports entering Argentina, the mem-
ber of the customs union in which serious injury was determined. Thus, in Argentina's
view, the safeguard measure imposed by MERCOSUR on behalf of Argentina is perfectly
consistent with the sentence of Article 2.1 mentioned by the Panel since it applies only to
footwear imports entering the Argentine market, and not those entering MERCOSUR as a
whole. If one of the member States has carried out an investigation in accordance with the
Agreement on Safeguards, has proved that the conditions set forth in Article 2.1 have
been met and has shown that there is serious injury to the domestic industry or a threat
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thereof in accordance with Article 4 of the Agreement on Safeguards, a decision can be
made to apply a safeguard measure on behalf of that member State.
5.112 In answer to a panel question concerning the basis for the statement in Act 338
that "in the absence of minimum specific duties or protective measures there would be at
least an equal flow of imports from the rest of the world into the Argentine Republic" in
the light of inter alia the tariff differential between MERCOSUR and non-MERCOSUR
goods, Argentina states that the Commission decided to investigate total imports, differ-
entiating between those originating in MERCOSUR and those from the rest of the world.
Argentina submits that a good deal of the former are the result of imperfect substitution of
imports from the rest of the world consequent upon the diversion of trade created by the
DIEM. Therefore, it is reasonable to consider them on equal terms for injury analysis
purposes since in the absence of DIEM or protective measures there would be at least an
equal flow of imports from the rest of the world into the Argentine Republic. Argentina
further indicates that although import duties are different for trade within MERCOSUR
than for imports from outside MERCOSUR, this difference does not alter the established
fact that the levels of imports of all origins were increasing and both would have contin-
ued to increase, as happened with imports from MERCOSUR, if the specific duties had
not been imposed. The logical conclusion was that the increases would have continued in
the absence of the DIEMs, and the increase in imports from MERCOSUR was simply a
further confirmation of this conclusion.

3. Response of the European Communities
5.113 The European Communities submits that the footnote to Article 2.1 of the Agree-
ment on Safeguards is not applicable and, in any case, does not have the meaning given to
it by Argentina. The footnote is not applicable because it relates to the application of a
safeguard measure by a "customs union". Argentina is of course part of a nascent customs
union, MERCOSUR. However, it is not MERCOSUR which took the measure the subject
of this case but Argentina. It is not MERCOSUR which conducted the investigation, it
was Argentina. Some of the notifications were made by MERCOSUR Members but this
seems more of a curiosity than anything else and it is in any event Argentina which is
defendant in the present case, not MERCOSUR or the other notifying Members. In fact,
Argentina has acknowledged that MERCOSUR is not able to apply for the time being
safeguard measures in the absence of legislation and procedures to do so. This was con-
firmed by the joint oral statement of Brazil, Paraguay and Uruguay.109

5.114 In any event, the European Communities submits, the footnote does not have the
meaning Argentina claims. Footnote 2 of Article 2.1 can be divided into three parts: first,
where a customs union applies a safeguard measure as a single unit; second, where a safe-
guard measure is applied on behalf of a member State; and third, a statement regarding
the relationship between Article XIX and paragraph 8 of Article XXIV of GATT. The
European Communities states that the first part of the footnote is clearly not relevant for
this case, and Argentina has not claimed that it is. This part deals with safeguard measures
taken by a customs union as a single unit, on the basis of the conditions existing in the
customs union as a whole: injury and causation have to be determined on the basis of the
increase in imported products from outside the customs union. The situation of the rele-
vant industry within the entire territory of the customs union has to be analyzed. The
second part deals with the situation where a safeguard measure is taken for one of the

                                                                                                              

109 Infra, para. 6.6.
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members of a customs union. In that case, according to the text, injury and causation have
to be determined on the basis of the situation existing in that member and the situation of
the relevant industry within the territory of the member has to be analyzed.
5.115 Therefore, the European Communities continues, the object and purpose of the
first two parts of the footnote are clear from the text: when a measure is taken for the
customs union as a whole, the injury determination should be done on the basis of the
conditions relevant for the entire territory of a customs union; when the measure is taken
for a single member, this determination should be done on the basis of the conditions
present in the territory of the member. In other words, no safeguard measure can be taken
for the customs union as a whole if the conditions only concern one of its members. Al-
ternatively, no member can take a safeguard measure by itself if the conditions were in-
vestigated for the customs union as a whole. For the European Communities, that is what
the first and second part of the footnote do, and nothing more. The European Communi-
ties observes that the text of the footnote contains no similar exception as was allowed in
Article 9 of the Agreement on Safeguards.
5.116 Finally, the European Communities states, the third part of the footnote makes
clear that the text of the Agreement on Safeguards cannot prejudge the interpretation of
the relationship between Article XIX and paragraph 8 of Article XXIV of GATT. In other
words, the question of whether the Agreement on Safeguards would necessarily "elimi-
nate" duties and other restrictive regulations of commerce between the constituent territo-
ries of the customs union, as set out in Article XXIV, is left open. The European Com-
munities states that the historic explanation of this phrase is to be found in the disagree-
ment which existed amongst GATT members at the time of the negotiation of the Agree-
ment on Safeguards with respect to whether or not Article XXIV GATT would allow a
member of a customs union or a free trade area to exclude the other members of such
preferential trade regime from the application of the safeguard measures. The negotiated
solution to this question was to maintain the status quo, i.e. the Agreement on Safeguards
does not, on its own, provide new or additional elements to solve this interpretative ques-
tion. The European Communities does not address this issue in the present dispute. It
leaves this question open, in line with the text of the third part of the footnote. The Euro-
pean Communities does not challenge – as such – the exclusion of MERCOSUR imports
of footwear from the scope of the safeguard measure. However, nothing in the third part
of the footnote says anything about an exception which would allow an approach which
includes imports from members of the customs union in the investigation while excluding
those members from the safeguard measure. It is this inconsistency which the European
Communities cannot agree to and which it asks the Panel to condemn.
5.117 The European Communities points out that Argentina presents this issue in its
first submission as a question of "methodology" ("methodology is the appropriate term
because it indicates greater discretionary power on the part of the national authorities").
The European Communities disagrees with Argentina that this issue is a question of
"methodology", which necessarily would allow for wide discretionary practices by WTO
Members: it is a matter of correct legal interpretation of the meaning of the phrase "being
imported in such increased quantities so as to cause serious injury" set out in Article 2.1
of the Agreement on Safeguards. It cannot vary at the discretion of Members.
5.118 The European Communities asserts that in order to interpret this phrase, it should
be read in its context. The immediate context in which this phrase is placed is Article 2.1
of the Agreement on Safeguards, which sets out the requirements which should be ful-
filled before "[a] Member may apply a safeguard measure to a product." This provision
underlines the inherent link between the requirements (including increased imports) and
the measure itself: the importance with which the requirements present themselves deter-
mine the scope of the safeguard measure. This link is also confirmed by another provi-
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sion, which equally forms part of the context of the phrase "being imported in such in-
creased quantities so as to cause serious injury": Article 5.1 of the Agreement on Safe-
guards. The European Communities asserts that the United States states correctly that, "in
order for a safeguard measure to be effective, and to comport with Article 5:1, it must
affect the imports that are causing the injury."
5.119 In this respect, the European Communities accepts the US position110 that Argen-
tina was free to investigate all imports into its territory, so as to have full information on
the different sources from which the product entered. However, Argentina should subse-
quently have refrained from using the import statistics from MERCOSUR countries for its
determination that the product was "being imported in such increased quantities", while
knowing beforehand that the scope of the safeguard measure could not include imports
from MERCOSUR countries.
5.120 According to the European Communities, a similar reasoning applies to the legal
interpretation of the terms "requirements" and "conditions" in the second part of the foot-
note to Article 2.1 of the Agreement on Safeguards, even though the European Commu-
nities does not recognize that the footnote in the present case is relevant. The second part
of this footnote reads:

"When a safeguard measure is applied on behalf of a member
State, all the requirements for the determination of serious injury
or threat thereof shall be based on the conditions existing in that
member State and the measure shall be limited to that member
State."

The European Communities submits that these two terms equally refer (inter alia) to the
phrase "being imported in such increased quantities so as to cause serious injury "111, so
that the above-mentioned interpretation applies.

5.121 The European Communities takes issue with a comment made in the joint oral
statement during the first substantive Panel meeting by Brazil, Paraguay and Uruguay in
this respect. According to these countries, "what happens after the investigation has been
concluded is a separate matter. Other rights and obligations come into effect."112 (empha-
sis added) The European Communities does not see the reason why a clear distinction
should be made between the investigation (and in particular the determination that im-
ports have increased) and the scope of the measure. In the European Communities' view
the matter is not separate, but is inherently linked, as argued before.
5.122 Furthermore, the European Communities asserts, Argentina's interpretation of
Article 2.1 unjustifiably reflects the content of Article 9 of the Agreement on Safeguards.
Argentina argues that Article 9 is an exception in the Agreement on Safeguards : "Where
the Agreement on Safeguards seeks to make an exception or regulate a particular situa-
tion, it does so explicitly". The European Communities agrees with this statement, but
comes to the opposite conclusion to Argentina. The European Communities states that
Article 9 of the Agreement on Safeguards makes clear that the imports of developing
country members are included in the determination but that those developing country

                                                                                                              

110 Infra, para. 6.37.
111 The very close link between the conditions and the measure is confirmed by the "mirror-like"
use of these terms in the last sentence of the second part of the footnote: "conditions existing in that
member State and the measure shall be limited to that member State." In other words, the conditions
are a pre-requisite for the measure, while the measure is the direct consequence of the existence of
the conditions: they are thus "inherently linked".
112 Infra, para. 6.7.
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members can be excluded from the safeguard measure when such imports are considered
negligible (i.e. below 3  per cent).113 Therefore, the Agreement on Safeguards introduces
here, on an exceptional basis and for a limited quantity of imports, the possibility of in-
cluding certain imports in the investigation while excluding certain countries from the
measure. The European Communities submits that neither Article 2.1 nor its footnote
provide for such an exception in the case of a customs union. Argentina is unable in its
reply to a question by the European Communities to indicate where in the Agreement on
Safeguards a similar exception can be found (allowing for the inclusion of imports from
customs union members in the determination of the investigation and subsequent exemp-
tion of customs union members from the measure)114. The European Communities there-
fore submits that Argentina has imputed a concept into the Agreement on Safeguards
which was not intended and has never been the subject of the common intention of the
parties115.
5.123 Finally, the European Communities argues, Argentina has relied on an example of
a recent safeguard measure taken by the United States regarding wheat gluten, which ex-
cluded Canada from the measure, to justify its practice.116 Although the European Com-
munities states that this Panel cannot address the legality of the safeguard measure im-
posed on wheat gluten by the United States, it nevertheless notes that the US wheat gluten
case is radically different to the present. The United States made separate determinations
concerning imports from NAFTA members and concluded that imports from that source
and, in particular, Canada did not cause injury. If Argentina had acted in the same way as
the United States, it would not have been able to come the conclusion it did. In addition,
the European Communities notes that United States in its third party statement to the
Panel117 did not side with Argentina, but instead strongly rejected Argentina's practice as
unwarranted, thereby rendering Argentina's argumentation invalid.
5.124 According to the European Communities, Argentina investigated imports from all
sources and had determined that "serious injury" had been caused by all imports (includ-
ing imports from MERCOSUR countries). However, it subsequently failed to construct a
safeguard measure that addressed the imports that were causing the injury118. The Euro-
pean Communities therefore agrees with the US119 that what is "troubling is Argentina's
use of MERCOSUR imports for its increased-imports analysis when there was no possi-
bility that those imports could be included in any safeguard action, even where those im-
ports are demonstrably the cause of the injury suffered by the domestic industry."
Moreover, if Argentina had acted in the exactly the same way as the US has done, Argen-
tina would not have been able to come to the conclusion it did.

                                                                                                              

113 If imports from developing country members are, collectively, more than the 9 per cent thresh-
old, this would allow the WTO Member taking the measure to block imports from developing coun-
try members. If their share of imports is below the threshold, the harm done by this segment is con-
sidered non-substantial and developing countries members can be given preferential treatment.
114 Instead, Argentina relies exclusively on "Article 2:1 and the footnote thereto" to explain its pro-
cedural steps. These provisions however, as discussed before, do no allow for a similar exceptional
procedure as foreseen in Article 9.
115 Appellate Body Report, EC - Customs Classification of Certain Computer Equipment, supra,
footnote 82, para. 84. Appellate Body Report, India - Patent Protection for Pharmaceutical and Agri-
cultural Chemical Products, supra, footnbote 98, at paragraph 45.
116 Supra, para..
117 Infra, section VI.C.
118 See also US argument, infra, para. 6.33-6.39.
119 Infra, para 6.37.



Argentina - Footwear (EC)

DSR 2000:II 627

5.125 The European Communities states that a more relevant example of third country
practice is evidenced by Exhibit EC-33, which is a notification dated 28 July 1998 by
Australia, announcing the initiation of a safeguard investigation regarding swine meat.
Australia under paragraph 3(ii) lists the total imports of the product in question. In doing
so, it expressly excludes the imports from New Zealand from the total number of imports.
In addition, it announces that it will exclude New Zealand from the action under the Safe-
guard Agreement, since New Zealand is a member of the 'Australia – New Zealand
Closer Economic Relations Trade Agreement'. A further example may be found in Article
3 of the Central American Regulations on Safeguard Measures (Document
G/SG/N/1/CRI/2, Exhibit EC-36), which provides that "[t]he safeguard measures which
these Regulations refer shall apply to imports from third countries." Furthermore, Article
6 of these Regulations provides that "[t]he purpose of the investigation procedure shall be
to determine whether or not it is appropriate to apply safeguard measures when a product
is being imported into the territory of a State Party from third countries […]".
5.126 In addition, and with respect to Argentina's continuous references in its replies to
the questions by the Panel to MERCOSUR's Common Regulations on Safeguards in Re-
lation to Imports from Third Countries (Decision CMC 17/96), the European Communi-
ties submits that the text of neither Resolution 226/97 nor Resolution 987/97 indicates
that these Regulations have been adopted pursuant to Decision CMC 17/96.
5.127 Furthermore, the European Communities reiterated that both total imports and
extra-zone imports into Argentina had decreased since 1993. Therefore, according to the
European Communities, in both cases did Argentina not comply with a key requirement
of Article 2:1 Agreement on Safeguards. Therefore, according to the European Commu-
nities, the so-called "Mercosur Question" is important as a principle, but the answer to it
is not determinative for the outcome of this case.
5.128 The European Communities stated that the issue is a question of correct legal
interpretation of the phrase "being imported in such increased quantities so as to cause
serious injury". Articles 2:1 and 5:1 Agreement on Safeguards underscore the inherent
link between the requirements (one of which is increased imports) and the measure itself.
As the US correctly stated, "in order for a safeguard measure to be effective […] it must
affect the imports that are causing the injury." In fact, according to the European Commu-
nities, what Argentina has done in the present case is to penalize European producers and
other third country producers for the alleged injurious imports from Mercosur countries.
5.129 The European Communities recalls Argentina's statement120 that the result of fol-
lowing the EC's view is that "we would find ourselves in a situation where we would start
by determining the 'target of the safeguard measure' and subsequently begin to conduct
the corresponding injury [analysis] thereby altering the sequence of the AS text".
5.130 In the view of the European Communities, Argentina was of course free to (and
indeed should) investigate all imports into its territory, so as to put together a complete
file on the level of imports from all different sources. For the European Communities
there is however a difference between conducting an investigation and making a determi-
nation that the product was "being imported in such increased quantities" in the frame-
work of Article 4:2(a) Agreement on Safeguards: whereas the investigation could be con-
sidered as a mere collection of information, the determination is the legal basis on which
a safeguard measure is built. According to the European Communities, the determination
of "increased imports" is inherently linked with the scope of the safeguard regime applied
subsequently.

                                                                                                              

120 Supra, para. 5.87.
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5.131 The European Communities submits that this distinction between the investiga-
tion on the one hand and the determination on the other is also the reason why the wheat
gluten case was rejected by the United States as a justification for Argentina's procedure.
According to the European Communities, if Argentina had applied the same procedure as
the United States in the wheat gluten case, then Argentina would not have been able to
come to the conclusion it did. The European Communities submits that Exhibits EC-33
and 36 demonstrate that its reasoning is correctly applied by a number of other WTO
Members.
5.132 The European Communities notes that Argentina has itself altered the sequence of
the Agreement on Safeguards. Together with Brazil, Paraguay and Uruguay, Argentina
signed the Treaty of Asuncion and decided subsequently never to apply safeguard meas-
ures internally. In other words, according to the European Communities, Argentina be-
forehand determined the target for all safeguard measures. It therefore knew, when it
began its analysis in 1997, that, whatever the outcome was of the analysis, it could never
apply a safeguard measure towards the other three members of Mercosur. In such a situa-
tion, Argentina should not have included footwear imports from those three countries in
its determination
5.133 Furthermore, the European Communities argues that Argentina misquotes the
content of the footnote to Article 2.1 when it states that "the footnote to Article 2:1 ex-
pressly states that there is no agreement between the parties concerning the way in which
to conduct the analysis of injury in the case of a safeguard measure applied by a customs
union on behalf of a Member State."121  The European Communities is unable to find in
the text any such reference and it invites Argentina to indicate where these words are
used. On the other hand, the European Communities asserts that Argentina is correct
where it states that this footnote "confirms the agreement on the disagreement concerning
the relationship between Article XIX and Article XXIV of the GATT."122  However, that
is something very different from what Argentina claims.
5.134 Finally, the European Communities asserts that the placement of the footnote to
Article 2:1 Agreement on Safeguards immediately after the term "Member" reflects the
historic origin and purpose of this clause. According to the European Communities, this
footnote, which concerns the application of a safeguard measure by a customs union, was
specifically designed to deal with the case of the EC. The European Communities, as a
Member of the WTO, may - in accordance with the requirements set out in Article XIX
GATT and the Agreement on Safeguards - apply a safeguard measure in its own right, i.e.
as a customs union, either as a single entity or on behalf of a member State.
5.135 In the present dispute, according to the European Communities, the safeguard
measure was not taken by a customs union, but by Argentina. According to the European
Communities the footnote is therefore not applicable in the present dispute, since the
footnote refers specifically to a "customs union". Although Argentina is part of a nascent
customs union - Mercosur - it was not Mercosur which took the safeguard measure and
conducted the investigation, it was Argentina.

                                                                                                              

121 Supra, para. 5.81.
122 Supra, para. 5.79.
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C. Definitive Safeguard Measure

1. Standard of Review

(a) Argument of the European Communities
5.136 The European Communities submits that the role of a panel is not to engage in a
de novo review. Such review was never requested by the European Communities. The
European Communities believes that the provisions which should be relied upon in this
respect are Article 11 DSU and Articles 4.2(a) and (c) of the Agreement on Safeguards. In
particular, a panel should make an objective assessment of whether or not the national
authorities correctly considered each of the relevant factors mentioned in Article 4.2(a) of
the Agreement on Safeguards; whether the national authorities made a "detailed analysis
of the case under investigation" and whether they made a proper "demonstration of the
relevance123 of the factors examined", as set out in Article 4.2(c) of the Agreement on
Safeguards.
5.137 The European Communities takes issue with the statement by Argentina that the
European Communities "wishes the Panel to reconsider [the] evidence [collected in the
CNCE's file], conduct new analyses, prepare new reports and reach new conclusions." 124

5.138 The European Communities notes that throughout Argentina's first written sub-
mission, there are assertions that the investigation established that the conditions of the
Agreement on Safeguards were fulfilled. The European Communities submits that al-
though the Panel cannot reinvestigate the economic data included in Argentina's report, it
can and should verify if the conclusions relating to the requirements of the Agreement on
Safeguards follow from that economic data. In this case, they simply do not. The Euro-
pean Communities submits that the "objective assessment of the facts" referred to in Arti-
cle 11 DSU cannot be satisfied by verifying what conclusions the investigating authority
came to but must include how it came to those conclusions, that is to say its reasoning.
The European Communities recalls that the Panel Report 'Brazil – Milk Powder', also
established that it is not sufficient for an authority to refer to the evidence it considered
and state its conclusion. In the words of that panel : "It was incumbent upon the investi-
gating authorities to provide a reasoned opinion explaining how such facts and arguments
had led to their finding."125.
5.139 The European Communities can, to a large extent, agree with the US statement126

regarding the appropriate standard of review in this case. The European Communities
submits that a panel would be assured of arriving at an 'objective assessment' of the matter
in dispute if it applied a standard of review (developing on what the panels have said in
Underwear127 and Wool Shirts128) that examines whether (1) the domestic authority has
examined all relevant facts, including each of the factors listed in Article 4:2(a) Agree-
ment on Safeguards; (2) adequate explanation has been provided of how the facts sup-
ported the determination made; and  (3) consequently, whether the determination made is
consistent with the international obligations of the Member.

                                                                                                              

123 See also Panel Report on 'Brazil - Milk Powder', at paragraph 286.
124 Infra, para. 5.142.
125 See Panel Report, Brazil – Milk Powder, at paragraph 286.
126 Infra, para. 6.22-6.26.
127 Panel Report, United States - Restrictions on Imports of Cotton and Man-Made Fibre Under-
wear, WT/DS24/R, adopted 25 February 1997, DSR 1997:I, 31, at paragraph 7.13.
128 Panel Report, United States - Measure Affecting Imports of Woven Wool Shirts and Blouses
from India, WT/DS33/R, adioted 23 May 1997, DSR 1997:I, 343.
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5.140 The European Communities disagrees with Argentina's claims129 that the two
panel reports which were cited by the European Communities (US – Underwear and US –
Wool Shirts) cannot give guidance for the present case, since the standards, criteria and
the scope for safeguard measures in the Agreement on Textiles are different, requiring a
much more precise investigation than is required for the Agreement on Safeguards. The
observations by the respective panels which the European Communities has cited are
highly relevant comments of a general nature, and are not strictly confined to safeguard
measures taken within the framework of the Agreement on Textiles. The two panels con-
firmed the argument put forward by the European Communities that no safeguard meas-
ure should be based on inconsistent or inadequate information. If the Member taking the
measure bases itself on incomplete, vague or imprecise information in its investigation,
then the high threshold set by Article 4.2(a) of the Agreement on Safeguards, which
speaks of "factors of an objective and quantifiable nature", cannot be considered as met.
The text of Article 6.3 of the Agreement on Textiles does not even set the threshold so
high, since it speaks of "changes in such relevant economic variables". Therefore, if two
panels under the Agreement on Textiles did not accept the information provided by the
United States as sufficient, then surely this Panel should not accept the information by
Argentina as such.

(b) Argument of Argentina
5.141 Argentina states that it does not expect the Panel to carry out a de novo review
since this is not its function, and in this respect, Argentina agrees with the statement by
the European Communities that the role of a panel is not to engage in a de novo review".
Argentina does, however, expect the Panel to analyze objectively the entire file including
Exhibit ARG-21, to pay particular attention to the various citations and references and to
confirm that Argentina complied with its obligations under the Agreement on Safeguards.
5.142 According to Argentina, the EC position in the present dispute ignores the evi-
dence collected in the CNCE's file, as well as the analyses and reports drawn up on that
basis. Argentina believes that the European Communities wishes the Panel to reconsider
this evidence, conduct new analyses, prepare new reports and reach new conclusions.
Argentina emphasizes that there is a precedent, the United States – Salmon case, where it
was found that the Panel should not reconsider the evidence analyzed by the investigating
authority.130

5.143 Argentina states that the decisions of the Panels in the cases United States – Re-
strictions on Imports of Cotton and Man-Made Fibre Underwear and United States –
Measures Affecting Imports of Woven Wool Shirts and Blouses from India, cannot pro-
vide guidance when analyzing serious injury in an investigation under the Agreement on
Safeguards. This is because the standards and criteria are different, as is the scope of the
investigation. For example, in the case of the ATC, the authorities analyze a very specific
product and an equally specific supplier. The analysis must necessarily be very precise

                                                                                                              

129 Infra, para. 5.143.
130 The Panel considered that, although different weight could be accorded to certain facts, this was
not a sufficient ground to find that a determination of material injury based on such facts was not
based on positive evidence within the meaning of Article 3.1. Thus, the question of whether a deter-
mination of injury was based on positive evidence was distinct from the question of the weight to be
accorded to the facts by the investigating authorities. Panel Report, United States – Salmon Panel
(paragraph 494). See also Panel Report, United States – Measures Affecting Imports of Woven Wool
Shirts and Blouses from India, supra, footnote 128.
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both regarding the product and the country investigated. Nevertheless, it should be noted
that, with regard to the review standard, the Panel stated that "[t]he relative importance of
particular factors including those listed in Article 6.3 of the ATC is for each Member to
assess in the light of the circumstances of each case" (paragraph 7.52 of the panel report).
In the preceding sentence, the Panel noted that "[t]his is not to say that the Panel inter-
prets the ATC as imposing on the importing Member any specific method either for col-
lecting data or for considering and weighing all the relevant economic factors upon which
the importing Member will decide whether there is need for a safeguard restraint" (para-
graph 7.52 of the panel report). The Panel goes on to indicate how the specific factors
peculiar to the ATC (but not the Agreement on Safeguards) should be considered.

2. Article 2.1 of the Agreement on Safeguards: Alleged Failure to
Demonstrate an "Increase" in Imports and Alleged Failure to
Analyze the "Conditions" under which the Imported Products
Investigated Entered the Import Market

(a) "Increased Imports"

(i) Argument of the European Communities
5.144 The European Communities recalls that Article 2:1 Agreement on Safeguards
(footnote omitted) reads as follows:

"A Member may apply a safeguard measure to a product only if that
Member has determined, pursuant to the provisions set out below, that
such product is being imported into its territory in such increased quanti-
ties, absolute or relative to domestic production, and under such condi-
tions as to cause or threaten to cause serious injury to the domestic in-
dustry that produces like or directly competitive products." (emphasis
added).

Therefore, according to the European Communities, the safeguard investigation by Ar-
gentina needed to establish that footwear was being imported into its territory in such
increased quantities, absolute or relative to Argentine footwear production, and under
such conditions as to cause or threaten to cause serious injury to the Argentine footwear
industry. In the view of the European Communities, the investigation did not sufficiently
address or demonstrate these requirements.

5.145 The European Communities asserts that the most serious deficiency of the Argen-
tine measure is that proceedings were initiated and measures imposed, even though im-
ports from non-MERCOSUR countries did not increase since 1993. Therefore, the Euro-
pean Communities submits that the requirement of Article 2.1 of the Agreement on Safe-
guards - that products are "being imported in increased quantities, absolute or relative to
domestic production" - is not met.
5.146 The European Communities argues that the notification issued by Argentina on 25
July 1997131, clearly demonstrates that imports into Argentina from non-MERCOSUR
countries decreased substantially every year in volume terms since 1993 (16.70 millions
of pairs) until 1996 (5.97 millions of pairs) and in value terms since 1994. Therefore,
according to the European Communities, if total imports would have been the reason for
the alleged harm suffered by the domestic industry, surely the main source of those im-

                                                                                                              

131 G/SG/N/8/ARG/1, Exhibit EC-16, in particular Table I on page 21.
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ports in 1996, the year that this industry asked for protection, came from Mercosur coun-
tries. Instead, non-Mercosur countries are bearing the full burden of the safeguard meas-
ure, while Mercosur countries are now able to establish themselves unhindered on the
Argentina market and gain an unwarranted market share. Even total imports (which in-
clude imports from Mercosur countries) decreased every single year from 1993 (21.78
millions of pairs) until 1996 (13.47 millions of pairs).132 The European Communities
refers to EC-Graph 1 as representing this patent absence of any increase in imports.
5.147 The European Communities asserts that Argentina does not deny these important
facts, but chose to ignore them. Instead, Argentina claimed that there was a general in-
crease in imports of footwear between 1991 and 1995. It stated133: "[a]s may be gathered
from Table I, during the period 1991-1995 there was a 70 per cent increase in imports in
physical units and if the analysis for 1996 is included, the increase was 52 per cent for the
whole period." Of course, these figures include MERCOSUR countries and so are irrele-
vant. But even if the overall import figures were accepted, the increase over the
1991-1995 (or 1996) period in no way complies with the requirements of Article 2.1 of
the Agreement on Safeguards. Argentina's failure to take note of the most recent trends
demonstrates that it failed to evaluate all the relevant evidence and pertinent information
available.
5.148 According to the European Communities, imports into Argentina (whether they be
non-MERCOSUR imports or total imports) have continuously and consistently decreased
since 1993. Thus, the European Communities submits that the imposition of a safeguard
measure should not be allowed: if Argentina, or any other WTO Member in the future,
were able to construct its analysis on the basis of figures going back six years (in this case
on the basis of 1991-figures, for safeguard measures taken in 1997), while disregarding
the intervening trends, the security and predictability of the multilateral system would be
seriously jeopardized. The European Communities strongly objects to using statistics that
go back for such a long period, for the following reasons:
5.149 First, Article XIX GATT is clear on the objective of safeguard measures: they are
intended to protect against emergencies and unforeseen circumstances. The European
Communities considers that an increase in footwear imports between 1991 and 1993 can-
not justify the imposition of provisional safeguard measures in February 1997 and defini-
tive safeguard measures in September 1997, in particular when there was a decrease in
imports from non-MERCOSUR countries (as well as of total imports, including
MERCOSUR countries) during the most recent period for which data were available134

                                                                                                              

132 EC Graph-1.
133 Exhibit EC-16, document G/SG/N/8/ARG/1, at page 21. See also Exhibit EC-17, document
G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 2. Argentina concluded on the same page that "an
absolute growth of imports between 1991 and 1995 has been found to exist. Furthermore, this in-
crease has also taken place relative to domestic production and the domestic market."
134 Whilst the investigation by Argentina disregarded 1996 footwear imports data (although they
were already available: see Exhibit EC-16, document G/SG/N/8/ARG/1, at page 21, where data for
1996 imports are mentioned) Argentine Resolution 987/97, which imposed definitive safeguard
measures, refers in its fourth recital to imports which "increased during the period 1991-1996" (see
Exhibit EC-20, document G/SG/N/10/ARG/1/Suppl.1, G/SG/N/11/ARG/1/Suppl.1, p.2). Accord-
ingly, Argentina carried out an investigation on the basis of 1991-1995 data but took a decision
based on the 1991-1996 period. See also Exhibit EC-17, document G/SG/N/10/ARG/1,
G/SG/N/11/ARG/1, at page 2, which states that the domestic market share of imports reached a peak
of 25 per cent in 1997. However, this year was not analysed in Exhibit EC-16, document
G/SG/N/8/ARG/1, at page 21.
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(1994, 1995 and 1996). The nature of safeguards as "emergency" measures makes clear
that their use is not appropriate in the case of a long-term increase in imports. The ordi-
nary meaning of the wording of Article 2.1 of the Agreement on Safeguards necessarily
makes clear (the text reads: "is being imported") that this provision deals with current
imports, i.e. an on-going situation, not with a situation in the past. The other official lan-
guage versions of the text confirm the increase of the imports has to be still relevant at the
time of making the final findings for the imposition of safeguard measures.
5.150 In response to questioning by the Panel regarding whether any decreasing trend in
imports at the end of an investigation period would make a resulting safeguard measure
inconsistent with the WTO, the European Communities states that one of the key condi-
tions which must be fulfilled is that a product is being imported in increased quantities
absolute or relative to domestic production. The increasing trend in imports must be in
evidence at the time when the determination is made. Therefore, if there is a clear and
confirmed decreasing trend over the last years of the investigated period, the condition of
increasing imports of Article 2.1 of the Agreement on Safeguards is not fulfilled, and
therefore no safeguard measure can be imposed. According to the European Communi-
ties, it cannot be accepted, as suggested in the question by the Panel, that a safeguard
measure could be taken only on the basis that the level of imports at the end of an investi-
gation period was higher than at the beginning of the period. If this calculation method
were to be accepted as valid, then it would become very simple for WTO Members to
demonstrate that the increased imports requirement had been fulfilled: it would suffice to
set the beginning of the investigation period at a year during which the level of imports
was lower than the level at the end of the investigation period, while ignoring intervening
trends, in particular at the end of the period. The European Communities submits that this
method is not in accordance with the correct interpretation of the import condition set out
in Article 2.1 of the Agreement on Safeguards.
5.151 The European Communities asserts that in the present case, during the last three
years before the safeguard measure was taken, Argentina's imports showed a clear and
confirmed decreasing trend, both with regard to total imports and with regard to
non-MERCOSUR imports. Therefore, the European Communities believes that the key
condition set out in Article 2.1 of the Agreement on Safeguards, that a product is being
imported in increased quantities absolute or relative to domestic production, is not ful-
filled. A different situation would be that in which, at a point in time, there might have
been a decrease in imports, but without altering an increasing trend which is still relevant
at the time of making the determinations required by the Agreement on Safeguards. In
other words, if no determination of increased imports can be made, no safeguard measure
may be imposed, even if it were a "reduced" safeguard measure. On the other hand, the
European Communities asserts, it is only after it has been determined that, inter alia,
there are increased imports that a safeguard measure should be applied only to the extent
necessary to prevent or remedy serious injury, pursuant to Article 5.1 of the Agreement on
Safeguards. The level of the increased imports will be one of the factors to take into ac-
count in the decision concerning the nature and scope of the measure.
5.152 Second, the European Communities submits, if a WTO Member decides to take a
safeguard measure (which is a measure which in fact contradicts the general aim of trade
liberalization and should therefore only be allowed under exceptional circumstances), that
Member must demonstrate convincingly that imports had gone up sharply over the most
recent period and that - as a direct result of this sharp rise in imported goods - the domes-
tic industry suffers, or will imminently suffer, serious injury. In such an analysis, it is of
no direct use to look back at the economic situation which existed many years ago. What
should have been analyzed by Argentina are data of the relevant economic factors pre-
vailing at the time before a safeguard measure would be taken. It must have established
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that these factors constituted serious injury and were caused by a large increase in im-
ports, which must therefore have been recent. Thus, even if it may be justified to provide
(as in Article 8 and Annex I of Decree 1059/96135), that information on import data "must
be supplied for the last five (5) full years", this is only to provide a background against
which trends could be established, not in order to measure the injury.
5.153 Finally, regarding the inclusion of imports from MERCOSUR countries in the
analysis and the subsequent exclusion of MERCOSUR countries from the application of
the safeguard measure, the European Communities argues that Argentina has attempted to
justify this inconsistency as follows: according to Argentina136, it was "reasonable" to
consider MERCOSUR imports in the analysis, because "in the absence of minimum spe-
cific duties or protective measures there would be at least an equal flow of imports from
the rest of the world into the Argentine Republic." The European Communities disagrees.
This statement clearly indicates that Argentina based its measure, not on the actual and
present existence of an increase in imports, but on a hypothetical increase in imports. This
is contrary to Article 2.1 of the Agreement on Safeguards137. In any event, there is abso-
lutely no basis to assume that present MERCOSUR imports represent even a crude esti-
mate of the increase in imports which would occur if the minimum specific duties were
removed.
5.154 Regarding the imports/production ratio, the European Communities submits that
a decreasing trend during the last years of the investigated period is apparent in the statis-
tics given by Argentina.138 Argentina stated139 that "[t]he import/production ratio was 11
per cent in 1991, 24 per cent in 1992, 34 per cent in 1993, 36 per cent in 1994, 34 per
cent in 1995 and 28 per cent in 1996." Imports have therefore also not increased "relative
to domestic production", as set out in Article 2.1 of the Agreement on Safeguards. In fact,
these statistics demonstrate clearly that the domestic industry was capturing an ever in-
creasing share of the domestic market during the most recent years.140 In 1996, the do-
mestic industry occupied 72 per cent of the Argentine domestic market.
5.155 The European Communities argues that in its first submission, Argentina - as it
did in its investigation - relies exclusively on the mere comparison of the absolute figures
at the beginning of the investigated period with those at the end, and has chosen not to
comment on the relevance of the intervening trends141, thereby violating Article 4.2(c) of

                                                                                                              

135 See Exhibit EC-10, document G/SG/N/1/ARG/3, at page 5, 15.
136 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 23.
137 A similar hypothetical reasoning may also be seen in Resolution 226/97 (which imposed provi-
sional duties). It is stated therein that "the mere absence of Minimum Specific Duties would recreate
the critical circumstances, required for the adoption of provisional safeguard measures". (emphasis
added). See Exhibit EC-12, document G/SG/N/6/ARG/1/Suppl. 1, G/SG/N/7/ARG/1/Suppl. 1, at
page 2.
138 EC Graph-2.
139 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 25.
140 The percentages provided by Argentina actually overstate the situation, because the denominator
(production) includes only production for the domestic market. If total production (i.e. including
production for exports and for contractors or joint venture production) had been used as the denomi-
nator, the percentages would have been lower.
141 The US notes that there may be reasons why imports may show a decreasing trend, including:
the timing of shipments, seasonality of the product, or importer concern about the investigation
(infra, para. 6.39). The European Communities agrees with the US that in deciding whether the
requirements of Article 2:1 are satisfied, the relevance of such trends, as well as possible others,
should be carefully considered. In the present case, it is clear that the decreasing trend of imports is
not a temporary feature.
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the Agreement on Safeguards. Argentina even incorrectly states that imports had in-
creased more rapidly at the beginning of the period and "remained at very high levels
both in relative and absolute terms"142 (emphasis added), even though it is obvious that
import levels declined sharply during the last years of the investigated period.143

5.156 The European Communities agrees in this respect with the United States, which
states144 that, regarding the import condition set out in Article 2.1 of the Agreement on
Safeguards, "a Member must examine imports during the full period under review to en-
sure that imports are currently increasing, and that such increase is currently causing or
threatening serious injury." Indeed, in the EC view, the text of Article 2.1 of the Agree-
ment on Safeguards supports such interpretation which focuses on the period immediately
preceding the taking of the safeguard measure. With the United States145, the European
Communities does not view the English and Spanish texts of Article 2.1 to be inconsistent
with each other, since both texts convey the understanding that imports must have in-
creased and that such increased imports cause (or threaten to cause) serious injury to the
domestic industry. This means that current imports must be at a higher level than previous
imports: the increasing trend in imports must be in evidence at the time when the deter-
mination is made.
5.157 The European Communities objects to statements made by Argentina to the effect
that the "increased imports" condition can already be considered fulfilled simply by com-
paring the data from 1991 with the data from 1995. Argentina stated that such a compari-
son of data "does not mean that in the investigation the evolution of this variable during
the years in between was not analyzed." However, the European Communities notes that
Argentina does not indicate where in its reports such an analysis of the evolution of im-
ports over the five-year period can be found. According to the European Communities,
unless Argentina is able to do so, it has not demonstrated that it examined the "relevance
of the factors", in violation of Article 4:2(c) Agreement on Safeguards.
5.158 Thus, the European Communities submits that by not demonstrating an increase
in imports, Argentina violated Article 2.1 of the Agreement on Safeguards, by not evalu-
ating the relevance of the intervening trends, Argentina violated Article 4.2(c) of the
Agreement on Safeguards and by not evaluating "all relevant factors of an objective and
quantifiable nature" regarding the rate and amount of increase in imports, Argentina vio-
lated the requirements set out in Article 4.2(a) of the Agreement on Safeguards.

(ii) Argument of Argentina
5.159 Argentina submits that over the period investigated (1991-1995), there was an
increase in the average number of pairs  imported of 70 per cent in absolute terms, and an
increase of 157 per cent in value.146 In relative terms, i.e. the share of imports in compari-
son with domestic production, the increase was 235 per cent over the period investi-
gated.147

                                                                                                              

142 Infra, para. 5.160.
143 The European Communities refers to EC-Graphs 1 and 2.
144 US argument in infra, para. 6.27.
145 Infra, note 395.
146 Preliminary Report by the Department, page 4 (Exhibit ARG-1), consistent with Act No. 338,
pages 25 and 32 (Exhibit ARG-2). See also the CNCE Technical Report and Table 21 A, sheet 5505
and 20 A, sheet 5501 (Exhibit ARG-3).
147 Document G/SG/N/8/ARG/1, page 56 (corresponds to EC-16).
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5.160 According to Argentina, the CNCE noted in particular that imports over the pe-
riod investigated had increased much more rapidly at the beginning of the period and had
remained at very high levels both in relative and absolute terms. For information purposes
and prior to concluding the investigation, as the official import statistics for 1996 were
available, the absolute increase in imports over the period 1992-1996 was examined. This
examination revealed an increase of 52 per cent in volume and 162.58 per cent in
value.148

5.161 Argentina maintains that the decline in imports in absolute terms in 1995 was
deemed to be a temporary reaction of the general economy to the "tequila effect", because
all imports fell significantly due to the dramatic drop in consumption in general and in
footwear in particular. The value of imports also fell in 1995 as a result of the recession
caused by the economic crisis in Mexico. The volume of imports of footwear, however,
remained at such high levels that, despite the dramatic decrease in consumption, imports
maintained their share of a deteriorating market. Their volume in a depressed market was
particularly damaging.
5.162 According to Argentina, Article 2.1 of the Agreement on Safeguards lays down
the requirement that such product "imported … in such increased quantities (in Spanish
"han aumentado en tal cantidad" - past tense) … and under such conditions as to cause (in
Spanish "y se realizan en condiciones tales que causan" – present tense) or threaten to
cause serious injury …". Argentina argues that there is a linguistic difference here be-
tween the Spanish and English versions which, in spite of the fact that the European
Communities and the United States do not perceive it, probably because Spanish is not a
dominant language in either the European Communities or the United States, Argentina
considers to be important to this case.
5.163 Argentina contends that if the two versions were equal or the English version
were accepted as the correct one, imports would have to be increasing at the moment at
which the measure is taken and would have to be causing injury or threatening to cause
injury at that moment. This would preclude the possibility of imports having increased
and as a result of such increase (which may temporarily have stopped), causing or threat-
ening to cause injury to the domestic industry.
5.164 According to Argentina, if the European Communities' assertion were interpreted
strictly, a temporary decline within the context of a growth trend verified throughout the
period of the investigation would automatically make it impossible to apply the measure.
Argentina does not think that this is what the text of the Agreement means, nor does Ar-
gentina believe that the linguistic difference is without importance. Argentina argues that
its opinion is shared by the United States which, in its oral statement to the Panel, ex-
pressed its disagreement with the European Communities' assertion that the CNCE had
failed to demonstrate convincingly that imports "have gone up sharply over the most re-
cent period".149

5.165 According to Argentina, in other words, neither do imports have to have increased
in accordance with the European Communities' interpretation of the English version of
the Agreement on Safeguards, nor is it in the period "immediately" prior to the application
of the measure that they have to go up sharply. Moreover, it is over a period such as the

                                                                                                              

148 Exhibit ARG-3, Technical Report, Table 15 in Annex 5; Table 1 Exhibit ARG-2, Act 338.
149 Infra, para. 6.30.



Argentina - Footwear (EC)

DSR 2000:II 637

five years used for the investigation that the authority can analyze all of the factors in-
cluding those other than imports.150

5.166 In Argentina's view, it is difficult to understand how the European Communities
can draw the conclusion that there was no increase in imports during the investigation
period, i.e. from 1991 to 1995, when EC–16 itself recognizes a total increase of 70.04 per
cent in millions of pairs from 1991 to 1995 considering the totality of imports (including
from MERCOSUR), or 44.75 per cent excluding MERCOSUR. If for the same period we
consider imports in c.i.f. value, the total increase for 1991-1995 amounts to 157.2 per
cent, and even if we exclude MERCOSUR (although there are no legal grounds for doing
so under Article 2.1), the figure for the growth of imports from outside MERCOSUR for
the period investigated is 124.87 per cent.151 Argentina points out that the analysis of
imports conducted by the CNCE is only partially reflected in Exhibit EC-16. The per-
formance of imports is analyzed in detail in the file, and we would ask the Panel to verify
and confirm the existence of the objective evidence that served as a basis for the CNCE.
Argentina also submitted charts which, in its view, are sufficiently self-explanatory to
refute the assertion in paragraph 37 of the EC Rebuttal that there was no increase in im-
ports.152

(b) "Under such Conditions"

(i) Argument of the European Communities
5.167 The European Communities observes that Argentina has limited its analysis to
demonstrating an increase in quantity of imports (during the 1991-1995 period). How-
ever, Argentina failed to examine under which conditions these imports occurred, in spite
of the clear wording of the text of Article 2.1 of the Agreement on Safeguards, which
requires WTO Members to do so. The relevant part of this provision reads as follows:

"… that such product is being imported into its territory in such increased
quantities, absolute or relative to domestic production, and under such
conditions as to cause or threaten to cause serious injury to the domestic
industry that produces like or directly competitive products." (emphasis
added)

5.168 The European Communities submits that the conditions under which imports take
place (i.e. the term "and under such conditions") mean, notably, the price of imports as a
fundamental and additional element to the increased imports. It is normally only through
low prices that increased imports exert pressure on the domestic industry and cause seri-
ous injury. Given the inclusion of this requirement in Article 2.1, a safeguard investiga-
tion should therefore identify the conditions which, in addition to the increase in imports,
gave rise to the injury and explain in what way they occurred. Clearly, the drafters of the
Agreement on Safeguards intended to exclude that an increase of imports - as such - could
already be sufficient to justify a safeguard action.
5.169 The European Communities argues that, in this regard, Resolution 987/97153

stated, in the sixth recital, that "[o]wing to their lower price, imports exerted strong pres-

                                                                                                              

150 Argentina asserts that this is also corroborated by the argument of the United States, infra,
para. 6.29.
151 Exhibit EC-16, page 21.
152 Exhibit ARG-22, Charts G1 and G2.
153 See Exhibit EC-20, document G/SG/N/10/ARG/1/Suppl.1, G/SG/N/11/ARG/1/Suppl.1, at page
2. See also Exhibit EC-17, document G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 2.



Report of the Panel

638 DSR 2000:II

sure on the domestic footwear industry, significantly affecting its activity and results."
(emphasis added). Furthermore, Argentina, in its "Final Opinions" in its injury analysis154,
referred to "a gradual increase in the average price of imports" and to the "lower price of
imports, exerting heavy pressure on the industry, significantly affecting its results". How-
ever, import prices were not analyzed. The Argentine investigation and analysis is limited
to the evolution of "domestic prices", regardless of import prices.155 The European Com-
munities objects to the fact that Argentina has failed to investigate, analyze and notify the
conditions under which foreign footwear was being imported into its territory. In this
respect, in spite of the requirement set out in Article 2:1 Agreement on Safeguards and its
statements regarding the effect of lower price of imports, the European Communities as-
serts that Argentina made no price analysis of imports (in order to determine the possible
existence of price undercutting), nor did it make any other possibly relevant analysis.
Moreover, according to the European Communities, Argentina gave no explanation for
the absence of such analysis.
5.170 In its reply to a question by the Panel as to what kind of elements, in the view of
the European Communities should be taken into account in the interpretation of the
phrase "under such conditions" in Article 2:1, in addition to the volume of imports, the
European Communities submits that the effect of prices of imports on prices of domestic
products is a "condition of imports" which should always be analyzed. In all cases, ac-
cording to the European Communities, imports are characterized not only by their vol-
ume, but also by their prices156. These import prices may have an effect on the prices - and
therefore market position - of the like or directly competitive domestic products (e.g. price
undercutting or price depression).
5.171 Therefore, the European Communities submits that prices of imports should al-
ways be analyzed as an essential "condition of imports", in order to determine the exis-
tence of a possible causality link between imports and any alleged injury. The European
Communities does not exclude the possible existence of other "conditions of imports"
(not conditions of "injury") which could be analyzed subsequently and taken into account
in specific cases.
5.172 The European Communities submits that Argentina claims, without providing a
valid legal argumentation, that the terms "under such conditions" do not constitute a legal
requirement. According to the European Communities, the interpretation of this provision
by Argentina makes the meaning of the term "and under such conditions" redundant,
which cannot be permitted: according to principle of effective of treaty interpretation
recalled and enunciated by the Appellate Body in Gasoline157, "[a]n interpreter is not free
to adopt a reading that would result in reducing whole clauses or paragraphs of a treaty to
redundancy or inutility."
5.173 According to the European Communities, the words "and under such conditions"
are present in the text of Article 2:1 Agreement on Safeguards and cannot be ignored. As
is the case for "quantities", the "conditions" relate to imports: a product is being imported
in such quantities and under such conditions. Therefore, Article 2:1 Agreement on Safe-
guards requires that certain conditions accompany the increased imports. As stated before
by the European Communities, in most cases such "conditions" are likely to relate to sig-

                                                                                                              

154 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 37-38.
155 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 19.
156 This is clearly shown by taking the simple example of import/export statistics. The two variables
of such statistics always are expressed in both "quantity" and "value".
157 Supra, footnote 83, at 21.
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nificantly lower import prices, which may force domestic prices down, and consequently
trigger the injury to the domestic industry. In its notification, the European Communities
argues, Argentina did not address which "conditions", if any, would satisfy the require-
ment of Article 2:1. According to the European Communities, the suggestion made by
Argentina that the "conditions" should relate to market share is just as unfounded as stat-
ing that the conditions should relate to sales, production or employment.
5.174 The European Communities submits that the analysis and determination of the
existence of "such conditions" is an element of particular importance for any subsequent
causality determination. This is shown by Argentina itself, which notes158 that "[o]wing to
their lower price, imports exerted strong pressure on the domestic footwear industry." The
European Communities has the following comments to make regarding this statement.
5.175 First, according to the European Communities, Argentina claims that it never
received the prices from importers and therefore did not analyze them. In other words, the
statement that import prices were low, and therefore exerted strong pressure on the do-
mestic footwear industry is no more than a convenient assumption by Argentina, on the
basis of which it considers the causality requirement fulfilled. Second, according to the
European Communities, Argentina requests the European Communities to present the
exact prices of imported footwear to the Panel. This the European Communities fails to
understand: did not the Appellate Body in 'US –Wool Shirts'159 confirm "the rule that the
party who asserts a fact is responsible for providing proof thereof"? Argentina, not the
EC, has claimed that low import prices have caused harm to the domestic industry and it
is therefore up to Argentina, not the EC, to prove that fact. Thirdly, the European Com-
munities submits that it should be noted that Argentina disposes of official data concern-
ing the value of imports, per customs subheading, per origin, etc. According to the Euro-
pean Communities, Argentina simply did not analyze such data.
5.176 The European Communities observes that in its reply to a question by the
Panel160, Argentina sets out a list of examples of "conditions" which in its view could
possibly be envisaged, either individually or jointly, in this respect. However, Argentina
does not indicate which of those conditions, if any, it considers relevant for the present
case. The European Communities notes that this new list is radically different from the
one presented in Argentina's first submission161, where Argentina mainly focused on the
"share of the domestic market". According to the European Communities, such reference
was just as unfounded as stating that "conditions" should relate to sales, production or
employment. The European Communities welcomes Argentina's change of view on this
issue, including the fact that Argentina now recognizes that "price" is a relevant factor.
The European Communities asserts that the effect of prices of imports on prices of do-
mestic products is a "condition" of imports which is always present and, thus, should
always be analyzed. In all cases, imports are characterized not only by their volume, but
also by their price162. These import prices may have an effect on the prices - and therefore
market position - of the like or directly competitive domestic products163. With Argentina,

                                                                                                              

158 Exhibit EC-17, page 2.
159 Report by the Appellate Body, adopted 23 May 1997, DSR 1997:I, 323, at 335.
160 Infra, para. 5.186.
161 Infra, para. 5.185.
162 This is clearly shown by taking the simple example of import/export statistics. The two variables
of such statistics always are expressed in both "quantity" and "value".
163 In its reply to questioning by the Panel (infra, para. 5.191-5.194), Argentina acknowledges the
fact that the price of imports can have a bearing on the health of a domestic industry producing the
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the European Communities does not exclude the possible existence, in specific cases, of
other "conditions" of imports (not conditions of "injury") to be subsequently taken into
account.
5.177 The European Communities welcomes the statement by Argentina later in the
proceeding that the term "under such conditions" "constitutes a legal requirement".164 The
European Communities is therefore puzzled when Argentina seems to claim that this re-
quirement should be read together with, and not independently from, the "increased im-
ports" requirement. If "under such conditions" is a separate legal requirement, why then,
the European Communities queries, should its compliance not be separately demon-
strated? Argentina finds a good reason: the GATT Analytical Index and Professor Jackson
in his book "The World Trading System" did not make special headings entitled "under
such conditions". The European Communities asks whether Argentina is seriously arguing
that because the WTO Secretariat decided that it was not useful in its publication to make
a separate heading for the "under such conditions" requirement in Article XIX (not even
Article 2:1 Agreement on Safeguards) that a - black letter - requirement contained in an
international agreement can be ignored? The European Communities queries whether
Argentina really believes that Professor Jackson's writings have more weight than the text
of the Agreement on Safeguards. The European Communities observes that while Profes-
sor Jackson undoubtedly would take great pride in being given so much importance.
However, he would be the first to disregard Argentina's reliance on his words as opposed
to relying on the actual text of the Agreement on Safeguards. The requirement is there and
Argentina should have demonstrated in its notifications that it complied with the require-
ment.
5.178 In this respect, the European Communities contends, it cannot be accepted that
Argentina gives ad-hoc proof of compliance with the "under such conditions" requirement
in reply to a question by the Panel. Argentina does not indicate where such data and their
assessment can be found in the relevant documents of the investigation. Compliance was
not demonstrated at the time and can not, afterwards, be repaired.
5.179 Regarding Argentina's reply to a question from the Panel on Argentina's price
analysis, the European Communities notes first that Argentina had previously stated165

that "importers refused to provide the data it requested [i.e. prices]." However, although
the CNCE (in Act 338) first stated that "the enterprises that provided information on im-
ports represented not less than 49 per cent of total imports in each year"166, it is subse-
quently noted that "the Commission, bearing in mind the failure of a majority of importers
to collaborate with the investigation, in as much as they failed to submit the import data in
the form requested, found itself obliged to adopt the criterion of best information avail-
able."167  The reason on which the CNCE based itself to disregard importers' data was the
importers' questioning of the necessity to supply data in accordance with the
"five-segment" approach, instead of in relation to the official customs nomenclature. No-
where in Act 338 is it stated that importers refused to provide information on prices.
Thus, according to the European Communities, it is clear that the importers did not in fact
refuse to hand over prices to the CNCE, but instead were simply unable to provide data

                                                                                                              

like or directly competitive product. Argentina puts forward in its reply to this question new statis-
tics, which do not relate to the investigation.
164 Infra, para. 5.187.
165 Infra, para. 5.188.
166 Document G/SG/N/8/ARG/1, Exhibit EC-16, at page 8.
167 Document G/SG/N/8/ARG/1, Exhibit EC-16, at page 12.
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which corresponded exactly to the "five segments" approach which the CNCE had
adopted for its investigation. Argentina now explains that importers had data on prices
available, but that they were broken down by "tariff categories", or "market headings".
Therefore, prices on imports were available, but were disregarded because the importers'
categorization was not compatible with the CNCE's categorization. In the EC view, it
appears that Argentina later abandoned the "five segments" approach and considered there
to be a "single product". The European Communities does not understand why Argentina
did not use the data held by importers and subsequently include an analysis of them in its
investigation report.
5.180 Second, Argentina mentions in its reply to the Panel168 that the CNCE's reference
to "low-value imports" was not necessarily based on the unit value of the imports, but
instead on the "notorious under-invoicing in Argentina which was to a great extent the
factor which led to the modification of tariff protection from ad valorem duties to similar
levels in the form of specific duties." The European Communities is concerned by this
observation, since the low prices of imports in particular have been mentioned by Argen-
tina as the main reason why safeguard measures were adopted169. The European Commu-
nities notes that the safeguard instrument is not the appropriate means of dealing with
problems related to under-invoicing. Such problems should, in the European Communi-
ties' view, be dealt with by the means provided for in the Customs Valuation Agree-
ment170.
5.181 In addition, the European Communities adds, Argentina provides in its reply to a
Panel question a table171 containing data allegedly concerning prices of imports and do-
mestic products. However, there is no reference to where such data and their assessment
can be found in the relevant documents of the investigation.
5.182 The European Communities objects to the fact that Argentina has failed to inves-
tigate, analyze and notify the conditions under which foreign footwear was being im-
ported into its territory. In this respect, in spite of the requirement set out in Article 2.1 of
the Agreement on Safeguards and its statements regarding the effect of lower price of
imports, Argentina made no price analysis of imports (in order to determine the possible
existence of price undercutting), nor did it make any other possibly relevant analysis.
Moreover, Argentina gave no explanation for the absence of such analysis.
5.183 The European Communities therefore submits that Argentina, by not identifying
or examining the conditions under which imports occurred, violated Article 2.1 of the
Agreement on Safeguards.

(ii) Argument of Argentina
5.184 Argentina notes that the European Communities maintains that the term "under
such conditions" in Article 2 means analysis of the price of imports as a fundamental and

                                                                                                              

168 Infra, para. 5.194.
169 Argentina has mentioned (see paragraph 2 of Argentina's notification of 1 September 1997,
Exhibit EC-17) that "owing to their lower price, imports exerted strong pressure on the industry,
significantly affecting results." In addition, Argentina has mentioned (Ibid.) that the "decline in
output was replaced by imports, essentially cheap imports."
170 Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade
1994.
171 Infra, paras. 5.192-5.193.



Report of the Panel

642 DSR 2000:II

additional requirement to the performance of imports172, and that the European Commu-
nities argues that a demonstration of "the price of imports as a fundamental and additional
element to the increased imports" is required and that there must normally be "low
prices".173 Argentina states that nowhere does the Agreement on Safeguards explicitly
impose this requirement. A clear and correct reading of Article 4.2 reveals that the term
"under such conditions" refers to all of the conditions under which the increase in imports
takes place.
5.185 In Argentina's view, Article 4.2(a) points out certain factors that must be exam-
ined in order to determine whether imports have caused serious injury to the domestic
industry, including the "rate and amount of the increase" and "the share of the domestic
market". This third element, the share of the domestic market, is clearly one of the "such
conditions" under which the increase in imports is taking place and could cause serious
injury. The data on the market share of imports clearly confirm that products of imported
origin took (increase in share) and maintained (consolidation of the level of imports) a
significant share of the Argentine footwear market.174

5.186 In response to a Panel question about the kinds of elements, in addition to the
volume of exports, that should be taken into account to satisfy the requirement of "under
such conditions" in Article 2.1, Argentina states that the so-called "such conditions" refer
to the characteristics of the imports of goods under consideration and their impact upon
entry into the market of the country carrying out the analysis. The characteristics of the
imported goods could comprise, in addition to their quantity, their quality, composition,
specific nature, end use, the degree of substitutability between them and with respect to
domestic production, technology, consumer tastes, influence of the brand name in mar-
keting, and price. The other element which, in Argentina's view, is included in the notion
of "conditions" and which is present in the expression "en condiciones tales" in Spanish
and "under such conditions" in English derives from the "totality of the circumstances"
under which the increase in "imports" has occurred. Article 4.2(a) specifies a few injury
factors that should be analyzed in assessing the impact of the "totality of imports". In this
respect, the "rate and amount" of the increase in imports and the "share of the domestic
market" taken by increased imports are particularly relevant. In the case at hand, the im-
ports maintained a significant market share throughout the period.175

5.187 Argentina disagrees with the European Communities' statement that, according to
Argentina, the term "under such conditions" does not constitute a legal requirement.176

Argentina does indeed consider the expression "under such conditions" to constitute a
legal requirement under the Agreement on Safeguards, but its content differs from what
the European Communities claims to be an Argentine interpretation. For Argentina, a
clear and correct reading of Article 4.2 suggests that the expression "under such condi-
tions" refers to the totality of the conditions in which the increase in imports takes place.

                                                                                                              

172 Argentina maintains that the expression "under such conditions" was not universally recognized
as a basis for making an independent determination arising from the "increase in imports". GATT,
Analytical Index: Guide to GATT Law and Practice, updated 6th Edition (1995), pages 517-518, and
John Jackson, The World Trading System, pages 181-182. United States Law does not require inde-
pendent determinations concerning "under such conditions" 19 USC 2252.
173 Supra, para. 5.168.
174 Act No. 338 (Exhibit ARG-2) pages 31-32; see also CNCE Technical Report (Exhibit ARG-3),
sheet 5500, and Table 20(a) (sheet 5501) and Table 21(a), (sheet 5505).
175 Act No. 338, (Exhibit ARG-2) pp. 31-32. See also Technical Report, (Exhibit ARG-3), sheet
5500, Table 20.a (sheet 5501) and Table 21.a (sheet 5505). (See supra para. 5.159.)
176 Supra, para. 5.172.



Argentina - Footwear (EC)

DSR 2000:II 643

In considering the totality of circumstances, both the CNCE and, subsequently, the De-
partment of Foreign Trade, considered the evolution of prices before adopting the deci-
sion to apply the safeguard measure, in spite of the fact that this is not a legal requirement
under the Agreement on Safeguards. This evaluation and the comparison of import prices
in dollars c.i.f. with the prices of domestic production can be found in Argentina's reply to
questioning by the Panel.177

5.188 Argentina argues that the European Communities' attempt to cast doubt on the
CNCE's analysis on the grounds that it lacked price data is ironic. Argentina underlines
that the CNCE did not have the information on prices because the importers refused to
supply the data it requested, including a breakdown of prices according to the categories
defined by the CNCE for that purpose. The CNCE's price analysis was seriously limited
by this refusal of the importers to participate properly, and the CNCE could rightly as-
sume as an undisputed fact that the prices of imports for the categories of products ana-
lyzed were lower than the prices of the domestic product. Indeed, the importers did not
submit any information to the contrary. Faced with this refusal by the importers to provide
data as required by the CNCE, Argentina, as any other Member would have had to do,
had no choice but to make certain assumptions concerning prices.
5.189 Finally, Argentina contends, if the prices of EC exports to Argentina are indeed
low, the European Communities could have presented them in this dispute so that the
Panel could form an idea of the "conditions" in which such imports were entering the
Argentine market. But the presentation of this statistical data would have shown that, as
Argentina has argued, the prices of imports are so low that they displace domestic pro-
duction. In other words, one has the impression that the European Communities prefers to
invoke Argentina's non-compliance with a non-existent requirement under the Agreement
on Safeguards rather than to contribute to the verification of prices which would confirm
that Argentina's determination of injury is irrefutable.
5.190 Noting that Argentina discussed the difficulties its authorities had in collecting
information on the prices of imported footwear, and concluded that these prices were
lower than those for domestic production, the Panel asked Argentina whether it agreed
that the price of imports can have a bearing on the health of a domestic industry produc-
ing the like or directly competitive product.
5.191 Argentina responds that, in its view, prices must be taken into consideration in an
analysis of injury, which is why it requested information on prices. At the same time, the
fact that prices do not decline does not mean that they are not "suppressed". Argentina
states that in its investigation, the CNCE verified that the growing share of imports in the
market had an impact on sales prices of local products with the result that these products
did not produce any income in excess of the "break-even point". Starting in 1993, profits
declined sharply, narrowing the gap between sales revenue and the break-even point. The
sharpest decreases took place in 1995 and 1996, when sales revenue dropped below the
"break-even point" and companies were unable to cover their fixed and variable costs and
earn normal sales profits.178 The complainants described this effect as a price-cost "con-
traction".179 The CNCE viewed the situation as a "strong pressure on the industry" which
"significantly affected its results".180181

                                                                                                              

177 Infra, paras. 5.191-5.193.
178 Exhibit ARG-3, CNCE Technical Report, sheet 5471, Table No. 12 and Chart No. 23.
179 Exhibit ARG-3, CNCE Technical Report, Annex 6, sheet 5760.
180 Exhibit ARG-2, Act No. 338, p. 47.
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5.192 Also in response to the Panel's question, Argentina presented a table comparing
the average unit values of imports and domestic products. On the basis of this table, Ar-
gentina stated that the average c.i.f. import prices throughout the period were half or less
than half those of domestic production. Although this is an average, the magnitude of the
difference implies, by virtue of the very meaning of the word "average", that a significant
share of imports took place at prices considerably lower than those of the domestic prod-
uct.
5.193 In discussing the table in its answer, Argentina states that for the types of products
identified as "permanent" throughout the period, the CNCE observed a decline in the
price/cost ratio, indicating that the prices of outside competitors were exerting pressure on
domestic prices, which in its turn, fit in with the increase in the market share of imports.
The fact the comparison cannot be made product-by-product has led to an overall analysis
in which consumers, making a rational choice, showed that imports as a whole were less
expensive than the domestic products. This "rational" choice is not made exclusively on
the basis of the nominal price, but preferences can also be affected by worldwide adver-
tising campaigns, the leading brands being among those which spend the most in com-
parison to any other non-durable consumer good. For example, the brand Reebok paid
$80 million to sponsor the clothing of the national football team, and Nike paid $200
million to sponsor the Brazilian team. Pricing policy and advertising are so clearly related
to each other that they cannot be analyzed independently from each other.
5.194 The Panel asked Argentina where in the record of its investigation this analysis
based on average unit values could be found. In response, Argentina stated that the CNCE
resorted to this analysis in the absence of information on import prices and because the
aggregate import data was too general to provide an indication of price trends.182 Argen-
tina submitted that the tariff categories do not correspond to specific types of shoes.183

Moreover, some of the tariff classifications are "market headings" which contain a wide
range of footwear types, so that the unit values vary according to the product mix. Finally,
the CNCE also determined that the rapid changes in style made it impossible to examine
historical series for the period, in particular with respect to sports footwear184 which was
predominantly of Asiatic origin.185 Argentina considered the average prices which
emerged from the information on imports subject to the above-mentioned limitations.
This analysis pointed to the existence of low-value imports even if it was not possible to

                                                                                                              

181 The Panel asked Argentina to reconcile its argument that imports moved into the low-priced end
of the market with upward trend in average unit values in imports as shown in G/SG/N/8/ARG/1
(Exhibit EC-16) and the statement in that document that there was a shift in the composition of some
imports, in response to the DIEM, away from cheap footwear and toward higher-valued footwear.
Argentina responded that the impossibility of competing with imported goods owing to their low
prices constitutes a negative factor for domestic producers, and that the corresponding analysis is set
forth in the Technical Report (Exhibit ARG-3) and the Preliminary Report of the Department of
Foreign Trade (Exhibit ARG-1). According to Argentina, the change in the behaviour of imports is
the result of the application of the DIEMs. Indeed, the DIEMs cause the value of imports to grow
faster than the volume and at the same time change the composition of those imports towards foot-
wear with a higher unit value that are not affected by the DIEMs. Added to which, Argentina states,
there was no longer any possibility of under-invoicing.
182 The Panel notes that Argentina provided no citation to the record where this analysis could be
found.
183 See tariff structure in Table No. 4 of the Technical Report (Exhibit ARG-3), sheet 5386.
184 Exhibit ARG-3, CNCE Technical Report, sheet 5464.
185 Exhibit ARG-3, CNCE Technical Report, sheet 5484, and Table 16, sheet 5486.
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know the specific prices of the different kinds of footwear. When the CNCE mentioned
the low-value imports, it was referring to Act 338, XIII.2, page 46. This reference to low
value was not necessarily based on the low unit value of the product, but on the notorious
under-invoicing in Argentina which was to a great extent the factor which led to the
modification of tariff protection from ad valorem duties to similar levels in the form of
specific duties.

3. Article 2.1 and Article 4 of the Agreement on Safeguards –
Alleged Failure to Demonstrate that "Serious Injury" or
"Threat of Serious Injury" Occurred to the Domestic Industry
that Produces Like or Directly Competitive Products

(a) Period of Investigation

(i) Argument of the European Communities
5.195 The European Communities argues that the Argentine analysis of "serious injury"
or "threat of serious injury" suffers from the same deficiency as the "increased imports"
analysis. Argentina took 1991 as the base year of its analysis. In other words, Argentina
relied on figures which were five to six years old, as a basis for imposing the safeguard
measure in 1997. Given the fact that the WTO safeguard mechanism is meant to deal with
"emergency" measures the European Communities submits that it is not appropriate to
rely on statistics which go so far back. An investigation over an extremely long period
(from 1991 – 1995) does not demonstrate the existence of present serious injury or the
threat thereof. In the European Communities' view, a comparison with the figures for
1991 is more likely to indicate a past structural change which has taken place in Argen-
tina, rather than an unforeseen emergency development, which is the kind of situation
safeguard measures are designed to deal with. Therefore, according to the European
Communities, the arguments put forward by the European Communities regarding "in-
creased imports" are mutatis mutandis relevant to condemn the Argentine analysis re-
garding "serious injury". Safeguard measures are meant to deal with emergency situations
and unforeseen developments. A safeguard analysis should concentrate on the factors
prevailing at the time before a safeguard measure would be taken. Furthermore, an inves-
tigation which compares figures for a five-year period is more likely to indicate a past
structural change which has taken place in Argentina, rather than an unforeseen emer-
gency development. Five-year-old figures can only provide a general background of eco-
nomic trends.
5.196 According to the European Communities, it is not appropriate to simply compare
figures that go back five years with the most recent figures, without looking at the inter-
vening trends. An investigation over a longer period can be useful to demonstrate, for
example, when imports went up, when they went down, and when they reached their
highest or lowest levels. If Argentina would have studied the intervening trends, as op-
posed to simply compare the imports in 1991 and the imports in 1995, it would have
noted that there was a sharp decrease in footwear imports over the last three years. The
European Communities underlines that Argentina often compares 1995 data with only
1991 data, ignoring 1996 as well as the intervening trends. Argentina provides no expla-
nation for the disregard of 1996 data, nor for the simple comparison of figures for the
beginning of the investigation period with those for the end. The European Communities
submits that such a comparison cannot provide a complete picture.
5.197 The European Communities does not contest the fact that an investigation is car-
ried out over a five-year period. In fact, Argentina could even have chosen an even longer
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period. The European Communities does however object to the way in which the statistics
have been used by Argentina in the present case, since figures relating to a period of five
years ago are of only limited relevance.
5.198 Regarding the list of examples of practice of other Members given by Argen-
tina186, the European Communities submits that this is not a relevant overview, since it
does not shed any light on the time frame on which the determinations were based, but
simply on the years analyzed during the investigation. In fact, numerous examples can be
given which demonstrate that determinations are based on conditions which have arisen in
the recent past and continue to exist at the time of making the determinations.
5.199 The European Communities notes that Argentina187 also argues that a long inves-
tigation period is appropriate in the case of safeguard measures which can remain in force
for eight years. The European Communities takes issue with this statement. The investi-
gation needs to determine whether an emergency measure is necessary or not. If it is de-
cided that such a measure is justified, then the domestic industry obtains a sufficient
number of years to adjust. The time to adjust can be much longer than the time during
which the serious injury was done, in the same way that someone who has been in a seri-
ous car accident needs more time to recover than the time during which the actual injury
occurred. In addition, Article 7.1 of the Agreement on Safeguards clearly states that the
adjustment time is "such period of time as may be necessary". This period "shall not ex-
ceed four years", indicating that a shorter time period is in fact preferred. When the total
period is extended to eight years, as Argentina has mentioned, the Member imposing the
measure is obliged to re-investigate the situation, in accordance with Articles 2, 3, 4 and 5
of the Agreement on Safeguards. In other words, an 8-year extension is exceptional and
can only be applied if the new investigation determines that a safeguard measure contin-
ues to be necessary.
5.200 The European Communities considers that a WTO Member is free to analyze a
five-year period or longer in order to discern trends, but that its determination that serious
injury exists must still be relevant at the time the determination is made, i.e., relate to the
end of the period.

(ii) Argument of Argentina
5.201 Argentina notes that in Resolution MEYOSP 226/97, issued on 24 February
1997, the Ministry of the Economy and Public Works and Services declared the initiation
of the investigation, and that based on this, the CNCE proceeded with the investigation
into injury caused to the domestic industry, taking into account the parameters and re-
quirements laid down in the Agreement on Safeguards, Law 24425, and Regulatory De-
cree 1059/96. On the basis of the aforementioned provisions and Decree 766/94, the
CNCE drew up questionnaires in order to gather additional specific and relevant informa-
tion both from the sector requesting the measure and other parties interested in the inves-
tigation - importers and exporters, whether individually or through the Chambers to which
they belonged - so as to assess the situation in the Argentine footwear market. These
questionnaires were given to a representative number of domestic producers and import-
ers. At the same time, other official bodies were requested to provide information con-
cerning trade in this sector.

                                                                                                              

186 Infra, para. 5.203.
187 Infra, para. 5.204.
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5.202 Argentina points out that the request for a safeguard measure was submitted by
the domestic industry on 26 October 1996 in accordance with the provisions of Decree
1059/96. This Decree requires that a request for application of a safeguard measure con-
tain information covering the last five full years. Accordingly, the corresponding period in
this particular case is 1991-1995.188 Argentina asserts that the fact that there was an in-
crease in imports is clearly demonstrated by comparing the data for 1991 and 1995. How-
ever, this does not mean that in the course of the investigation the evolution of this vari-
able during the years in between was not analyzed. This period of five years complies
with the requirements of Decree 1059/96, duly notified to and reviewed by the Committee
on Safeguards.189 In the light of this requirement, the only complete series that could be
produced from the statistics subsequently produced in support of the application were for
the period 1991-1995, and, Argentina states, this is what determined the choice of that
period. In the case at issue, the five-year period is particularly relevant because the Ar-
gentine economy had embarked upon a process of structural economic reforms which,
starting in April 1991 with the Law on Convertibility, led to increased trade flows and a
reinforcement of economic liberalization.
5.203 Argentina argues that the Agreement on Safeguards does not specify a particular
period for gathering information nor does it define the specific period to be covered by
the investigation. Nowhere does previous GATT practice or current WTO practice estab-
lish any standard for the period to be analyzed. Nevertheless, any safeguard investigation
must cover a given period so as to ensure that the analyses carried out are reliable and
transparent. The choice of a five-year period is validated by the experience of the GATT
Contracting Parties and by the practice taken over by the WTO. Argentina states that sim-
ply as an example, the following is a list of safeguard investigations notified to the Com-
mittee and the period analyzed in each case:

Country Product Initiation of the
Investigation

Period inves-
tigated

Comments WTO document

Brazil Toys 18 June 1996 January 1991
- December
1995

Period for
determining
injury

G/SG/N/6/BRA/1
G/SG/N/7/BRA/1

Korea Dairy
products

28 May 1996 January 1993
– June 1996

Idem G/SG/N/6/KOR/2

Korea Bicycles 27 August
1996

January 1993
– July 1996

Idem G/SG/N/6/KOR/3
G/SG/N/8/KOR/2

United
States

Wheat
gluten

1 October 1997 July 1992 –
June 1997

Idem G/SG/N/6/USA/4
G/SG/N/8/USA/2/
Rev.1

                                                                                                              

188 The Agreement on Safeguards only refers once to specific periods for the analysis. Article 5.1
states that the level of quantitative restrictions shall be the average in the last three representative
years. Even here, the three years are not mandatory, because if there is "clear justification" another
period may be chosen. In any case, the three most recent years are not required. The period must be
"representative".
189 Article 8 – Annex I of Decree 1059, G/SG/N/1/ARG/3 of 13 January 1997.
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Country Product Initiation of the
Investigation

Period inves-
tigated

Comments WTO document

United
States

Broom
corn

4 March 1996 1991 - 1995 A safeguard
measure
was
adopted
(effective
28 Novem-
ber 1996)
but it does
not apply
to Canada
nor Israel
nor to de-
veloping
countries

G/SG/N/6/USA/2
G/SG/N/8/USA/1
G/SG/N/10/USA/1
G/SG/N/11/USA/1

5.204 Argentina states that in order to obtain additional information to substantiate its
conclusions derived from the analysis of the period 1991-1995, the CNCE collected in-
formation on the year 1996, which confirmed that the levels of imports190, the share of
apparent consumption and the available indicators of injury had not changed. Moreover,
Argentina questions how, if the Agreement on Safeguards itself fixes three years for a
quota, it can reasonably be thought that a "representative" period could be two years. To
Argentina, this appears to be an extrapolation from Article 6.8 of the ATC. In the case of
the Agreement on Safeguards, where a measure can last for up to eight years, it is difficult
to sustain that it is enough to investigate only the previous two years. A longer period is
necessary in order to verify the increase and confirm the continued trend.
5.205 Argentina states that the request by the Argentine footwear-producing industry
was made in October 1996 and, as the questionnaires were sent out in March 1997, there
were no complete data for 1996. In addition, it was not possible to delay sending out the
questionnaires because of the time-limits fixed in the Agreement on Safeguards and the
relevant domestic legislation.191 Consequently, Argentina asserts, in deciding that the
investigation period should be 1991-1995, the CNCE acted in strict compliance with do-
mestic regulations and with the obligation to obtain comprehensive information in order
to analyze each and every one of the variables and indicators stipulated in the Agreement
on Safeguards and give the parties an opportunity to take full part in the proceedings.192

                                                                                                              

190 Exhibit ARG-2, Act 338, page 47; and Exhibit ARG-3, Technical Report, Tables 20.a and 21.a,
Sheets 5501 and 5505 respectively.
191 In response to Norway's claim that the USITC had not collected data on the actual injury until
the time at which it determined the injury, the Panel on United States - Imposition of Anti-Dumping
Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway found that the requirements
on analysis in this Agreement (the Anti-Dumping Agreement) must strike a balance with the other
requirements of the Agreement, for example, the rights of interested parties to take part in the pro-
ceedings. A period of review that was constantly being updated might not guarantee all the parties a
satisfactory opportunity to review and comment on the data. Report by the GATT Panel "United
States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from
Norway" adopted by the Committee on Anti-Dumping Practices on 27 April 1994, ADP/87, para-
graphs 580 et seq.
192 As indicated in the Report of the United States - Salmon Panel, it was found that "An interpre-
tation of this sentence under which investigating authorities would somehow be obliged to continue
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5.206 Argentina submits that it is quite clear that there was compliance with the Agree-
ment on Safeguards and that the period of the investigation was reasonable. It is also ob-
vious that the EC attempt to impose its own standards ("there must be a sharp rise in im-
ports") and/or requirements ("the first five years can be analyzed only as background"), in
spite of the fact that the Agreement on Safeguards nowhere specifically mentions this
methodology and/or these requirements, is without foundation.

(b) Segmentation of Products/Market

(i) Argument of the European Communities
5.207 The European Communities asserts that a Member is free in its choice of the
product for which it intends to apply the safeguard measure, as long as all requirements
(relating inter alia to imports, injury and causality) of the Agreement on Safeguards and
Article XIX GATT have been met with regard to that product and, consequently, with
regard to the domestic industry that produces like or directly competitive products. In the
present case, the European Communities argues, Argentina was free to choose "footwear"
as the product for which it intended to apply a safeguard measure. Consequently, Argen-
tina was required to demonstrate that all requirements of the Agreement on Safeguards
and Article XIX GATT were met with regard to "footwear" and consequently with regard
to the Argentine industry that produces products which are like or directly competitive
"footwear" products. In that case, all determinations would have to be made in relation to
"footwear" as a whole. However, in the EC view, the Agreement on Safeguards does not
contain an obligation to conduct an analysis of the requirements on the basis of the
"footwear" market as a whole. There is no obligation in the Agreement on Safeguards to
conduct a disaggregated injury analysis. Argentina was free to disaggregate the "footwear"
market into separate parts, "for the purposes of the investigation".
5.208 The European Communities asserts that Argentina adopted in its analysis an ap-
proach of segmenting the market in five sectors193, taking into account the different com-
petitive situations with regard to those types of footwear. Having adopted such an ap-
proach, Argentina was obliged to follow it consistently throughout the injury analysis and
to prove serious injury in all segments in which measures were to be imposed. Only if in
all five segments those requirements were met could Argentina have made the determina-
tion that for the "footwear" market as a whole, safeguard measures should be applied. No
such conclusion would be justified if only in a limited number of segments the require-
ments would be met. In fact, Argentina has not proved "serious injury" in any of the se-
lected five segments. It established an alleged injury only for the whole footwear sector
and provided no explanation for ignoring the sectors in its conclusions. It has merely used
data of one or other sector as it considered appropriate for its purposes. Furthermore,
factors relating to import trends, market share, profits and losses and employment have
not been investigated for each market segment.

                                                                                                              

to collect data up to the time of the final determination would undermine other provisions of the
Agreement, in particular those relating to rights of interested parties concerning access to informa-
tion used by the investigating authorities … An adequate protection of procedural rights of interested
parties therefore required that determinations of (present) material injury be based on a defined rec-
ord of facts before the investigating authorities." ADP/87, page 213, paragraph 580.
193 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 12. See also Exhibit EC-17, document
G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 3.
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5.209 The European Communities asserts that Argentina tried to justify this deficiency
by stating194 that it had to resort to "best information available", given the "failure of a
majority of importers to collaborate with the investigation, inasmuch as they failed to
submit the import data in the form requested". However, objective information is avail-
able from official statistical sources. Accordingly, the threshold of objective evidence195

must be reached before safeguard measures can be imposed. The European Communities
submits that if Argentina is not able to provide such objective evidence in its demonstra-
tion of "serious injury", it should not be allowed to impose a safeguard measure.
5.210 The European Communities submits that, contrary to Argentina's assertion196,
there is no confusion in the EC argument. It is clear that each WTO Member is free to
determine, if it intends to apply a safeguard measure, the scope of the "domestic industry
that produces like or directly competitive products". It is equally clear that each WTO
Member can apply such measure if it can demonstrate convincingly that all the require-
ments set out in the Agreement on Safeguards are fulfilled. In the present case, the Ar-
gentine authorities chose to initiate procedures regarding the product footwear for the
footwear industry as a whole197. The Argentine authorities should therefore have demon-
strated that the footwear industry as a whole suffered "serious injury" (or the threat
thereof) before imposing safeguard measures. In this respect, the CNCE concluded that it
was "reasonable to preserve the unity of the footwear market for the purposes of the injury
analysis"198.
5.211 The European Communities asserts that the CNCE recognized that it was neces-
sary to break down the market for the purposes of the investigation"199 (although Argen-
tina now claims200 that this breakdown was necessary "merely for the purpose of gathering
information"). In spite of this decision, this breakdown was not followed in its analysis201,
even though this "five segments" approach was the main reason why Argentina rejected
importers' data202. It is not clear to the European Communities when during the investiga-
tion, if at all, Argentina decided that it should analyze the industry in its totality203, in-
stead of analyzing the industry in five separate segments, as stated by the CNCE.

                                                                                                              

194 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 12.
195 Article 4:2(a) Agreement on Safeguards uses the wording "factors of an objective and quantifi-
able nature having a bearing on the situation of industry."
196 Infra, para. 5.214.
197 Document G/SG/N/8/ARG/1, Exhibit EC-16, at page 9 - 13.
198 Ibid, at page 11.
199 Ibid, at page 11 - 12.
200 Argentina's reply to questioning by the Panel (infra note 205).
201 This breakdown may have been useful for practical reasons, but it necessarily complicated the
drawing of conclusions at the end of the investigation. For example, what should Argentina have
concluded if in only two of the five segments "serious injury" was found? Would this be enough to
conclude that the entire footwear industry suffered "serious injury"? What if these two segments
covered 40 per cent of the footwear market? What if these two segments covered 80 per cent of the
footwear market? Argentina made no such analysis nor did it weigh the importance of the different
sectors for which it claimed that "serious injury" existed, so as to come to the conclusion that such
injury was present for the industry in its totality.
202 For example, no information on the situation in the five sectors was given for the factor "em-
ployment". See Document G/SG/N/8/ARG/1, Exhibit EC-16, at page 18.
203 In its reply to a Panel question, Argentina claims that the industry is analysed "as a whole".
(para. 5.214).
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5.212 This procedure, whereby Argentina bases itself "for the purposes of the investiga-
tion"204 on five segments, but in fact does not do so in a consistent way which can be
verified by other parties or a Panel, should, according to the European Communities, not
be considered as a valid evaluation of "all the relevant factors of an objective and quanti-
fiable nature". Therefore, the European Communities recalls its statement that, unless
Argentina demonstrated this for the footwear industry in its totality, "serious injury"
should have been demonstrated in each of the five segments before safeguard measure
could be applied
5.213 The European Communities maintains that, having chosen to divide the sector
into five segments and to reject price information that did not correspond, Argentina
should either have maintained its "five segments" approach and establish injury for each
segment, or if it changed its mind, have reversed its rejection of the importers' data.

(ii) Argument of Argentina
5.214 Argentina maintains that with respect to like products, the European Communities
confuses the analysis by the CNCE, which covered the whole of the Argentine foot-
wear-producing industry and the like product defined when initiating the investigation,
with the categories used by the CNCE in the questionnaires sent out for the purpose of
obtaining information. The CNCE determined that there was only one like product and
therefore one domestic industry.205 Consequently, the analysis of injury was made in rela-
tion to the industry as a whole and each factor analyzed within that context.206 Since Ar-
gentina determined that there was only one like product, Argentina submits that the Euro-
pean Communities' statement that Argentina should have analyzed the different factors,
import trends and situation of the industry for each of the five elements for which it col-
lected information is not correct.
5.215 According to Argentina, the EC assertion that the reason why Argentina defined a
single like product was that the importers had not provided information broken down into
the five elements, as requested in the questionnaires, is not acceptable. In a safeguard
investigation the parties should at least provide the information requested by the compe-
tent authority. In the case of the importers, this information was not furnished. The CNCE
endeavoured to collect information on the broadest possible bases in order to ensure that
the data would permit a comprehensive evaluation of the question of "like product" and
also to obtain the data needed to evaluate injury. The CNCE decided to divide the foot-
wear market into various groups that were more or less homogeneous from the standpoint
of competitive conditions. As a principle, each group was defined on the basis of substi-
tutability of the products as concerns both supply and demand. The analysis of the various

                                                                                                              

204 Document G/SG/N/8/ARG/1, Exhibit EC-16, at page 11.
205 In reply to a Panel question, Argentina states: "The CNCE determined that there was only one
like product. The categories originally identified were not like products, but were established merely
for the purpose of gathering information, as indicated at the beginning of the investigation (see pages
12-13 of Act No. 338; see also sheets 5390-5406 of the Technical Report)".
206 In its response to Panel questioning, Argentina explained that this point is covered in Parts VI.1
to VI.9 of Act No. 338. The information taken into account in evaluating the relevant factors in each
part refers to the industry as a whole (Production, pages 15-17; Sales, pages 18-19; Inventories, page
19; Costs, pages 19-20; Installed Capacity and Investment, pages 20-21; Employment, page 22;
Domestic Prices, pages 22-23; Ownership and Financial Situation of Enterprises, pages 23-24). In
certain specifically identified cases, the CNCE also considered whether certain particular segments
were affected in an atypical or extreme way.



Report of the Panel

652 DSR 2000:II

segments or groups in the course of the investigation led to the conclusion that the degree
of substitutability as regards both supply and demand was not exclusive to each of the
segments. On the contrary, the elasticity of substitution underlined the need to include all
these segments in a single market and to define one single like product: "footwear".
5.216 Argentina asserts that the tariff categories for the types of footwear defined by the
CNCE for the purpose of collecting information are not specific, but are based on the
materials used in the product (see tariff structure in Table 4 of the Technical Report, sheet
5386). In addition, some tariff categories are "market headings" which cover a wide range
of products so the values vary according to the "mix" of products. Consequently, this
information is not useful when analyzing injury.207

(c) Investigation; Evaluation of "All Relevant Factors"

(i) Factors set out in Article 4.2(a)

Argument of the European Communities
5.217 The European Communities notes that Article 4.2(a) of the Agreement on Safe-
guards requires that the investigation of serious injury, or the threat thereof, evaluate "all
relevant factors of an objective and quantifiable nature having a bearing on the situation
of the domestic industry, in particular the rate and amount of the increase in imports of
the product concerned in absolute and relative terms, the share of the domestic market
taken by increased imports, changes in the level of sales, production, productivity, capac-
ity utilization, profits and losses, and employment." According to the European Commu-
nities, this provision lays down the principle that an injury investigation must be complete
("all relevant factors") and reliable ("factors of an objective and quantifiable nature having
a bearing on the situation of that industry"). Furthermore, an investigation must be con-
sistent, adequate, complete, clear and precise for its conclusions to be sufficiently moti-
vated and transparent. The European Communities notes that this position finds support
in two recent Panel reports208 which dealt with the standard of "serious damage" set forth
in Article 6.3 of the Agreement on Textiles and Clothing (ATC)209. Both Panel Reports
stressed the obligation to examine each of the enumerated injury factors in detail. In
United States – Restrictions on Imports of Cotton and Man-made Fibre Underwear'210,
the Panel criticized the US for providing inconsistent and inadequate information. The
Panel in United States – Measure Affecting Woven Wool Shirts and Blouses from India
stated211 that, "[a]t a minimum, the importing Member must be able to demonstrate that it

                                                                                                              

207 Exhibit ARG-2, Act No. 338, page 13.
208 Panel Report on 'United States – Measure Affecting Imports of Woven Wool Shirts and Blouses
from India', 6 January 1997, WT/DS33/R, supra, footnote 128; and Panel Report on 'United States –
Restrictions on Imports of Cotton and Man-made Fibre Underwear', supra, footnote 127. Both
Panel Reports were subject to review by the Appellate Body which did not, however, rule on the
standard of serious damage.
209 Article 6:3 ATC reads: "In making a determination of serious damage, […] the Member shall
examine the effect of those imports on the state of the particular industry, as reflected in changes in
such relevant economic variables as output, productivity, utilization of capacity, inventories, market
share, exports, wages, employment, domestic prices, profits and investments; none of which, either
alone or combined with other factors, can necessarily give decisive guidance." (emphasis added).
210 Panel Report on 'United States – Restrictions on Imports of Cotton and Man-made Fibre Un-
derwear', supra, footnote 127, at paragraph 7.45.
211 See Panel Report on 'United States – Measure Affecting Imports of Woven Wool Shirts and
Blouses from India', supra, footnote 128, 6 January 1997, WT/DS33/R, at paragraph 7.26.
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has considered the relevance or otherwise of each of the factors listed […]". Since the
United States examined only eight out of eleven listed factors, while some of the informa-
tion provided by the United States was either incomplete, vague or imprecise, the Panel
ruled that the requirements of Article 6.3 of the Agreement on Textiles and Clothing had
not been respected.212

5.218 The European Communities argues that even though the wording of Article 6.3 of
the Agreement on Textiles and Clothing is slightly different from Article 4.2(a) of the
Agreement on Safeguards, both provisions nevertheless contain a list of injury factors
which must be evaluated properly by the investigating authority. Therefore, in accordance
with the rationale stated in the above-mentioned Panel Reports, the European Communi-
ties submits that, at a minimum, a "serious injury" determination under the Agreement on
Safeguards must demonstrate that the relevance or otherwise of each of the factors listed
in Article 4.2(a) of the Agreement on Safeguards was considered. The European Commu-
nities further submits that that provision requires each injury factor to be properly ana-
lyzed. All listed factors have to be investigated completely and in full. The result of the
analysis cannot be inconsistent, inadequate, incomplete, vague or imprecise. Therefore, in
the EC view, if Argentina investigates five separate sectors of the footwear industry, but
fails – as mentioned earlier – to investigate import trends, market share, profits and losses
and employment for each market segment, it violates its obligations under the Agreement
on Safeguards.
5.219 The European Communities contends, in addition, that Article 4.2(c) of the
Agreement on Safeguards requires Argentina to provide a "detailed analysis of the case
under investigation" as well as a "demonstration of the relevance of the factors exam-
ined." According to the European Communities, judging from the little explanation Ar-
gentina has offered, it failed to comply with these conditions. Argentina also failed to
consider the full range of evidence available. For example, it wrongly excluded 1996 data
from its period of investigation and failed to consider in detail the trends within the in-
vestigation period. Mere recitation of the changes which occurred in the listed factors of
Article 4.2(a) is not sufficient to meet the obligations of the Agreement on Safeguards,
given the requirements set out in Article 4.2(c). If Argentina would have considered all of
the relevant factors, based on all the evidence available, it would have found that the Ar-
gentine footwear industry was not suffering serious injury, or the threat thereof.
5.220 The European Communities notes that in Section VI (State of the Domestic In-
dustry) Argentina provides213 a lengthy, yet incomplete summary of some of the data
gathered in its investigation, including with regard to production, exports, sales, stocks,
costs, installed capacity and investment, employment, domestic prices and assets & finan-
cial position of the enterprises. At no point in this recitation of the data does Argentina tie
any of the data to the condition of the domestic industry. Not until the final section (Sec-
tion XIII) does Argentina discuss the relevance of the factors examined. Therein, in a
sub-section entitled "Effects of imports on domestic production", Argentina concluded214

that "the increased imports have caused serious injury to the domestic industry and that
there is an additional threat of injury in the absence of measures additional to the existing
Common External Tariff." According to the European Communities, the facts cited by

                                                                                                              

212 Idem, at paragraph 7.51.
213 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 13.
214 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38. See also Exhibit EC-17, document
G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 2. See also Exhibit EC-20, document
G/SG/N/10/ARG/1/Suppl. 1, G/SG/N/11/ARG/1/Suppl. 1, at page 2.
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Argentina215 as indicative of such injury include that the decline in output was "replaced
by imports, essentially cheap imports". On the same page, Argentina also noted a decline
in employment and the financial situation of domestic companies, as well as a rise in in-
ventories. These observations, however, are not supported by the facts available in the
analysis and do not prove serious injury.
5.221 The European Communities stresses the lack of consistency and of representativ-
ity of many of the figures used by Argentina as a basis for the imposition of safeguard
measures. In this sense, the Argentine authorities admitted, for example, in their Acta 266,
concerning the initiation of the safeguard investigation, that "data on production could not
be verified" and that the information gathered in this respect is "imperfect". Thus, in Acta
338, concerning the serious injury determination, they note that the Commission used its
own "estimates". No indication is given of the overall representativity of such "estimates".
Similarly, the findings contained in Acta 338 concerning sales refer to a percentage de-
cline in "the sample group of large and medium enterprises". No official statistics con-
cerning overall sales are given. In addition, as regards profitability, assets and financial
situation, the Argentine authorities acknowledge in Acta 338 that that their data subset
"does not constitute a representative sample of the sector, since it consists only of four
"medium" enterprises".
5.222 The European Communities submits that the evidence presented in the Argentine
analysis does not support a finding of "serious injury" for the whole of the footwear sec-
tor. Regarding market share, the European Communities asserts that Argentina stated216

that the domestic market share of imports increased substantially. However, the European
Communities notes that Argentina has also mentioned217 that the market share of all foot-
wear imports (i.e. including imports from MERCOSUR countries) decreased in 1996, the
year before the safeguard measure was taken. Argentina stated218 that "[t]he market share
of imports increased from 10 per cent in 1991 to 20 per cent in 1992, 26 per cent in 1993,
27 per cent in 1994 and 1995, and 22 per cent in 1996." According to the European
Communities, it is clear that in the first two years of the investigated period the share of
total imports increased, while in the more recent period domestic production has become
more and more important.219 The European Communities notes that the domestic industry
in 1996 occupied 78 per cent of the market. Argentina, in its first submission, chose to
simply compare the number for 1991 with the number of 1996 and concluded that the
share had increased. By doing so, the European Communities states that it missed the
intervening decreasing trend.
5.223 Regarding changes in the level of domestic sales, the European Communities
contends that the analysis cites not a decrease, but a strong increase with regard to
women's and casual footwear. The European Communities notes that Argentina stated220:
"[…] while both exclusively women's footwear and town and/or casual footwear recorded
increases in sales over the interval in question, by 71 per cent in volume and 76 per cent

                                                                                                              

215 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38.
216 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 37. See also Exhibit EC-17, document
G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 2. See also Exhibit EC-20, document
G/SG/N/10/ARG/1/Suppl. 1, G/SG/N/11/ARG/1/Suppl. 1, at page 2.
217 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 25. The statistics presented by Argen-
tina make clear that the figure in 1996 is lower than the three preceding years (1993, 1994 and
1995).
218 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 25.
219 The European Communities refers to EC Graph-3.
220 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 16.
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in value in the first case and by 111 per cent and 124 per cent, respectively, in the sec-
ond." In spite of these strong increases in sales, safeguard measures were imposed also on
exclusively women's footwear and town and/or casual footwear. The European Commu-
nities states that although such estimates do not reflect the state of the whole industry,
they show the sales on the domestic market remained relatively stable during most of the
investigation period, although the figure for 1996 ended just below the figure of 1991.221

However, the European Communities cannot agree with the sweeping conclusion that
these figures demonstrate an industry suffering from a "significant overall impairment".
5.224 Regarding production, the European Communities observes first that Argentina
stated222 that production of footwear (measured at current prices) did not decrease, but
instead increased by 7.7 per cent during the 1991-1995 period. This important figure was
immediately discarded by Argentina, stating223 that "the industry shifted production to
higher-unit-value products in response to demand factors and the need to compete in the
international footwear trade within the constraints of the Argentine rules of the game."
Whatever may exactly have been meant with the latter, it is clear that production did not
decline and that Argentina's industry has shown that it was capable of shifting production
to more valuable products. According to the European Communities, it should be clear
that the production level during the investigation period has largely remained within the
band of 800 million pesos and 1000 million pesos, ending slightly above the band in
1996.224 In spite of these positive figures, Argentina found it necessary to impose safe-
guard measures.
5.225 The European Communities notes that, according to Argentina225, net increase in
production should be disregarded, because "the industry shifted production to
higher-unit-value products in response to demand factors and the need to compete in the
international footwear trade within the constraints of the Argentine rules of the game".
The European Communities fails to see how a shift to products with a higher value, so as
to become more competitive, can be a reason to ignore the positive production figures.
Furthermore, according to the European Communities, Argentina cannot claim, on the
one hand, that the investigation concerns a single like product, i.e. footwear, and, on the
other hand, argue that there have been changes in the type of footwear produced which
result in higher value products. In this respect, the European Communities argues that it is
also relevant to note that, according to Argentina's reasoning, any possible increase in the
value of imports would not be relevant since it could simply be due to a shift in the type
of imports. However, Argentina has not analyzed the conditions under which imports took
place.
5.226 Second, the European Communities would like to point at the following quotes
from a document produced by Argentina226: "[t]he data on domestic footwear production
have been questioned in the investigation. The CIC and CAPCICA took divergent posi-
tions from the very moment of formulation of the safeguard request." "The Commission
used its own estimates based on the macro-economic statistics and the results of the ques-

                                                                                                              

221 The European Communities refers to EC Graph-4.
222 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38. See also Exhibit EC-17, document
G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 3.
223 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 14, 38. See also Exhibit EC-20, docu-
ment G/SG/N/10/ARG/1/Suppl. 1, G/SG/N/11/ARG/1/Suppl. 1, at page 3.
224 The European Communities refers to EC Graph-5.
225 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38.
226 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 13, 14.
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tionnaires, since it did not consider those submitted by the parties to be suitable." In this
respect, the European Communities notes that Argentina, having discarded the production
data submitted by the parties, did not provide any precise data on domestic production
and excluded from its consideration production intended for exports as well as contractor
or joint venture production. The European Communities submits that the Agreement on
Safeguards requires transparency. Argentina's reliance on data which are not reported
anywhere, nor replicable because the recalculations were not explained, patently violates
that requirement. Furthermore, Argentina only analyses production trends in percentage
terms, without providing absolute figures on Argentina's footwear production. Also, the
data on production227 only refer to the total for "medium-sized and large enterprises" and
appears as a sample whose representativity is not established.
5.227 Third, the European Communities asserts, the reliance by Argentina228 on a de-
cline in total production (in physical terms) between 1991 and 1995 is flawed for another
reason. Argentina, in comparing just these two years data, ignored data from 1996229, and
all the intervening trends. The injury test of the Agreement on Safeguards is not satisfied
by a simplistic comparison of one year's data against those of a prior, arbitrarily chosen,
year. Rather, the requirement that the "competent authorities" evaluate "all relevant fac-
tors" mandates that Argentina puts the present year's condition into the context of the
preceding years. In fact, a 1998 study230 by the 'Centro de Estudios para la Producción'
analyzed the relative advantages of the different sectors of Argentine industries. Surpris-
ingly, coming from this department, it shows that the footwear industry is the third best
situated of the 27 sectors considered. But not only that: the report shows that it was one of
the sectors that had improved most since 1980.
5.228 The European Communities states that one could readily imagine a situation in
which an industry had an extraordinary year, with record production, shipments, prices,
financial returns, etc., only to have those indicators fall the following year for any number
of reasons. However, even if the industry started to recuperate, and the next three years
showed increasing production, shipments, prices, financial return, etc., under Argentina's
methodology, that industry would be experiencing injury if those indicators did not reach
the record levels of five years ago. The comparison of the "present" situation only to that
of a single prior year, ignoring the intervening trends, opens the door for manipulation
any time an industry fails to repeat an extraordinary year. Thus, even if Argentina had
explained its recalculation of the production data, its reliance on the decrease in 1995, as
compared to only 1991, cannot, in the EC view, meet the requirement that Argentina con-
sider all relevant factors.
5.229 Finally, the European Communities states, Argentina failed to properly explain
the inherent contradiction that production figures increased, when measured at current
prices, and decreased, when measured in physical terms. As the Panel explained231 in
'Brazil – Imposition of Provisional and Definitive CVD's on Milk Powder and Certain

                                                                                                              

227 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 41 and following.
228 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38. See also Exhibit EC-17 at page 3.
229 Data for 1996 were analysed by Argentina: see Exhibit EC-16, document G/SG/N/8/ARG/1, at
page 14.
230 Exhibit EC-30, at page 21. The 'Centro de Estudios para la Producción' forms part of the 'Se-
cretaría de Industria, Comercio y Minas', falling under the Argentina Ministry of Economy.
231 Panel Report on 'Brazil – Imposition of Provisional and Definitive Countervailing Duties on
Milk Powder and Certain Types of Milk from the European Economic Community, adopted by the
Committee on Subsidies and Countervailing Measures on 28 April 1194, SCM/179, and Corr. 1
(hereinafter referred to as 'Brazil – Milk Powder'), at paragraph 286.
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Types of Milk from the EEC', it is not enough for the competent authority to recite facts.
Rather, it is incumbent upon the investigating authorities to "provide a reasoned opinion
explaining how such facts and arguments had led to their finding." Argentina's explana-
tion232 that the simultaneous increase in value and decrease in volume was due to a shift
to higher unit-value products does not explain how the decline in volume "trumps" the
increase in value, and can be considered to demonstrate serious injury. In short, Argentina
gives no reasoned conclusions concerning the relative weight of these two contradictory
trends.
5.230 The European Communities observes that Argentina notes that similar positive
statistics for production which were produced by the Centro de Estudios para la Produc-
ción, which is part of the Argentina government, should not be considered because its
production statistics excluded "vulcanized rubber or moulded plastic footwear".233 The
European Communities has the following two comments to make regarding this state-
ment.

First, it would seem that, if production for this sector were included in the
figures as well, then the total figure for production would rise, possibly
even bringing the footwear sector higher in the competitivity ranking (in
1997 it was third out of 27).

Second, the European Communities believes it is useful to consider the
figures set out by the Centro, since, even though Argentina may claim that
the exact definition of the footwear industry is not fully comparable these
are official statistics which are not challenged by Argentina and which are
more reliable than the estimates used for the safeguard investigation. Fur-
thermore, what it does demonstrate clearly is that, if a different definition
of "the footwear industry" is used than the one in the present investiga-
tion, then the situation would indicate the complete opposite of the al-
leged "significant overall impairment in the position of the domestic in-
dustry." The European Communities questions how the results of two
separate investigations can be so totally different, even if the exact scope
of the investigation is not fully overlapping.

5.231 The European Communities also draws the Panel's attention to another factor,
exports, which, according to the European Communities, indicates clearly that the Argen-
tine industry is not suffering from an alleged serious injury.234

5.232 Regarding productivity , the European Communities notes that, in spite of the fact
that this factor is clearly mentioned in the list of Article 4.2(b) of the Agreement on Safe-
guards, Argentina did not examine this requirement in a separate heading in its investiga-
tion, under Chapter VI (State of the Domestic Industry). However, the above-mentioned
'Centro de Estudios para la Producción' noted235 that, if productivity in base-year 1991
was 100, it was 129.2 in the year 1996 if calculated 'per employee' and 124.3 if calculated
'per worked hour'. In other words, this organization noted a significant increase in pro-
ductivity at the end of the investigated period, if compared to the start of this period.
Again, these figures would not seem to justify the implementation of a safeguard measure
by Argentina.

                                                                                                              

232 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38. See also Exhibit EC-20, document
G/SG/N/10/ARG/1/Suppl.1, G/SG/N/11/ARG/1/Suppl.1, at page 3.
233 Infra, para. 5.261.
234 The European Communities refers to EC Graph-6.
235 See Exhibit EC-29.
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5.233 The European Communities maintains that, on an ad hoc basis, Argentina has
decided to address the issue of productivity in its first submission. However, the European
Communities submits the Panel should find that Argentina did not evaluate "all" relevant
factors having a bearing on the domestic industry, as required by Article 4.2(a) of the
Agreement on Safeguards. Furthermore, Argentina does not provide any "quantifiable"
data, as required by Article 4.2(a) nor bases its determinations on a "detailed analysis" as
required by Article 4.2(c) of the Agreement on Safeguards  The European Communities
contends that data provided by the Centro de Estudios para la Producción indicated that
the productivity (per employee) had increased during the investigated period only in 1993
did productivity fall slightly below the 1991 level.236 For all other years, productivity was
higher, in particular in 1996, the year before the safeguard measure was taken, when pro-
ductivity was almost 30 per cent higher than the base year. These statistics are hardly
evidence of the alleged "significant overall impairment in the position of the domestic
footwear industry".
5.234 Regarding installed capacity: the European Communities notes that Argentina
stated237 that "for the total of large and medium enterprises the installed capacity for per-
formance sports footwear increased between 1991 and 1995, reaching almost 19 million
pairs in the latter year and increasing again in 1996" (emphasis added). In the same para-
graph, Argentina noted that installed capacity for the production of exclusively women's
footwear and town and/or casual footwear increased, while that for non-performance
footwear held steady. Thus, the only category that did not increase was the "other" cate-
gory. Therefore, Argentina failed to point to any evidence to support a finding of serious
injury to the entire footwear market during the investigated period. The European Com-
munities notes that for most sectors which Argentina had investigated, installed capacity
had increased. This fact, which, in the EC view, is confirmed by Argentina contradicts the
statement made by Argentina that installed capacity decreased. This increase took place in
spite of the allegation that 997 factories closed during the investigation period. The Euro-
pean Communities surmises that this may have had to do something with the fact that, as
Argentina stated238, "the sector had been fitted out with the latest generation of new in-
stallations with a view to improving its competitive profile by closing down inefficient
plants and developing new product lines". However, in spite of the extremely brief refer-
ence239 that "utilization declined from 65 percent [in 1991] to 53 percent [in 1995]" no
information was given by Argentina in its notification. According to the European Com-
munities, these two figures however do not say anything about intervening trends and can
hardly be called a "detailed analysis" as required by Article 4.2(c) of the Agreement on
Safeguards.
5.235 Furthermore, the European Communities asserts, Argentina asked a number of
enterprises to indicate the year in which they had produced most since 1986. At least two
enterprises claimed to have the highest production in 1996, the year before the safeguard
measure was taken, while five others had their best year during the investigation period240.
Still, Argentina decided to impose safeguard measures.

                                                                                                              

236 The European Communities refers to EC Graph-7.
237 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 17.
238 Exhibit EC-16, document G/SG/N/8/ARG/1, page 18.
239 Exhibit EC-16, document G/SG/N/8/ARG/1, page 17.
240 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 18.
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5.236 Regarding profits and losses: the European Communities submits that the evi-
dence presented by Argentina on this factor241 was insufficient to demonstrate serious
injury or the threat thereof. Furthermore, the methodology used to analyze profitability is
questionable. For example, Argentina did not separate profitability data regarding foot-
wear production from other business lines but considered only global financial data, with
the exception of a subset of only four medium-sized companies242 producing exclusively
footwear and with regard to ten other firms, for which specific accounts of the footwear
sector were consolidated.
5.237 Hence, according to the European Communities, it is unclear for which proportion
of the domestic industry reliable data on profitability was gathered and even for the pro-
portion of the domestic industry investigated, the evidence is not conclusive as to whether
it was in fact profitable. Even though Argentina included243 a statement that in 1995 and
1996 results were "below the break-even point", there was no evidence submitted to sup-
port this and indeed tables presented in its notification do not show that the industry made
losses244. This is particularly relevant, because Resolution 987/97245 bases the imposition
of definitive measures on inter alia, "a worsening of the economic and financial situation
of companies in the domestic industry".
5.238 The European Communities argues that Argentina expressly states, in Section
VI.9 of Acta 338, which deals with "Assets and financial position of the enterprises, that
"out of the total number of cases for which the corresponding accounting information
could be obtained (six "large" and six "medium" enterprises) a subset consisting of firms
devoted exclusively to footwear production was split off" and continues but noting that
"this subset does not constitute a representative sample of the sector, since it consists of
only four "medium" enterprises". . Subsequently, ten "specific accounts for the footwear
sector" were investigated and further calculations were made. The European Communities
questions how then Argentina can, on the basis of such unrepresentative samples, claim in
Resolution 987/97 that there was "a worsening of the economic and financial situation of
companies in the domestic industry". Consequently, the European Communities alleges,
Argentina did not base its investigation on factors of a "quantifiable nature", as required
by Article 4.2(a) of the Agreement on Safeguards, nor did it make its determinations on
the basis of a "detailed analysis" as required by Article 4.2(c) of the Agreement on Safe-
guards.
5.239 Regarding employment, the European Communities submits that in its findings,
Argentina did not analyze any official statistics concerning employment in this sector.
Argentina simply arrived at the conclusion that employment had declined246 on the basis
of the information submitted by the petitioner and a sample of enterprises the representa-
tivity and reliability of which is not established. However, nowhere in its investigation did

                                                                                                              

241 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 20.
242 Argentina admits that this cannot constitute an appropriate sample. On page 20 of document
G/SG/N/8/ARG/1, Exhibit EC-16, Argentina stated: "Although this subset does not constitute a
representative sample of the sector […]".
243 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 20.
244 See Exhibit EC-16, document G/SG/N/8/ARG/1, Table 8, Accounting Ratios Profitability Indi-
ces, at page 46.
245 See Exhibit EC-20, document G/SG/N/10/ARG/1/Suppl.1, G/SG/N/11/ARG/1/Suppl.1, at page
2. See also Exhibit EC-17, document G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 3.
246 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38. See also Exhibit EC-17, document
G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 3. See also Exhibit EC-20, document
G/SG/N/10/ARG/1/Suppl. 1, G/SG/N/11/ARG/1/Suppl. 1, at page 2.
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Argentina demonstrate that the footwear sector had suffered an exceptional growth in
unemployment. Indeed, the statistics247 put forward by Argentina show relative stability in
employment. Argentina stated248 that "the employment data provided by the large and
medium enterprises in the sample indicate the loss of 560 jobs exclusively in footwear
production between 1991 and 1995 […]." This loss represents, "in relative terms, 5.2 per
cent […] of employment in 1991". According to the European Communities, data pro-
vided by Argentina shows the number of employees for medium-sized and large enter-
prises has remained relatively stable during the investigation period, after an initial in-
crease in 1992.249 The total number of employees in 1995 is slightly lower than the initial
number in 1991, indicating a loss of 635 jobs out of a total of around 14,000. In addition,
Argentina noted250 that, for 30 per cent of small firms, employment figures increased
while for 19 percent they remained steady. Furthermore, data on employment in the foot-
wear sector, provided by the above-mentioned 'Centro de Estudios para la Producción'
confirm the stability in employment in the sector from 1991 up to 1996.251 Therefore,
given these employment statistics, the European Communities fails to understand how
Argentina could have concluded that they demonstrated in some way a "serious injury"
for the domestic industry, i.e. a "significant overall impairment". The European Commu-
nities points out that there is some discrepancy in the data proffered by Argentina: the
European Communities notes that Argentina claims that "the information for medium and
large enterprises indicated a 13 per cent fall in employment" during the 1991-1995 pe-
riod, while Argentina had previously given252 a lower figure of 4.6 per cent. However,
according to the European Communities, a closer look at the table set out in the CNCE
Technical Report (sheet 5640) confirms that, according to this table, the previous lower
figure given by Argentina was correct.

Argument of Argentina

Investigation
5.240 Argentina states that the competent authorities in the National Foreign Trade
Commission (CNCE) and the Department of Foreign Trade (Department) of the Ministry
of the Economy made a preliminary determination, finding that there was clear and suffi-
cient evidence of an absolute increase in imports of footwear and a damaging effect on the
domestic industry. Based on this finding, they decided to initiate an investigation and, in
view of the existence of critical circumstances within the meaning of Article 6 of the
Agreement on Safeguards and Article 35 of Decree 1059/96 and the fact that any delay in
taking action would cause damage which it would be difficult to repair, they applied a
provisional measure.
5.241 According to Argentina, the measures taken by the Argentine Government to open
up the economy led to increased imports of consumer goods in general and imports of
footwear in particular. For example, during the period 1991-1993, imports of footwear
increased by 190 per cent in terms of value, compared with an increase of 134 per cent for

                                                                                                              

247 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 18.
248 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 18.
249 The European Communities refers to EC Graph-8.
250 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 19.
251 See Exhibit EC-29.
252 Document G/SG/N/8/ARG/1, Exhibit EC-16, at page 19.
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imports of consumer goods in general.253 For imports of footwear, the data analyzed at
that time showed an absolute increase in imports from 1991-1995254, and justified the
initiation of an investigation since the claims by the applicants concerning serious injury
caused by the imports were borne out by the evidence they submitted.
5.242 Argentina states that, in its preliminary determination, the Department underlined
"the high rate of unemployment, the precarious financial situation of the companies, the
fall in production and the decrease in the utilization of installed capacity during the period
under review, reflected in the industry's declining share of Argentina's GDP", and that
these developments were caused by the increase in imports.255 When evaluating imports
of footwear over the period (1991-1995), the Department found an increase of footwear
imports of over 70 per cent in terms of volume and more than 150 per cent in terms of
value.256 It confirmed that, despite the specific duties which led to a fall in imports, their
level largely exceeded the figure for 1991.257

5.243 Argentina asserts that the Department decided that the circumstances and merits
of the case justified the initiation of an investigation and, in view of the critical circum-
stances258, the application of a provisional measure. The Department recommended the
application of a provisional safeguard measure in the form of specific duties and, when
calculating the measure, decided that an acceptable level of imports would be 11 million
pairs.259 This level of 11 million pairs was lower than the average level of imports for the
period 1993-1995260, which had caused the injury to the industry confirmed in the pre-
liminary determination.
5.244 Argentina maintains that, in accordance with Decree 1059/96 and the Agreement
On Safeguards, the measures were imposed for a period of 200 days. The Department
calculated duties for each tariff heading taking into account factors such as price elastic-
ity, the volume imported under each tariff heading and also the existence of distortions
due to seasonal shipments from the northern hemisphere and the undervaluation of im-
ports. The decision to initiate an investigation and impose provisional safeguard measures
based on critical circumstances was duly notified to the WTO on 21 February 1997261 and
subsequently published in Argentina's Boletín Oficial on 24 February 1997.

                                                                                                              

253 Exhibit ARG-1, Report by the Department on the feasibility of initiating an investigation and
applying provisional safeguard measures, hereinafter referred to as the "Preliminary Report by the
Department", page 32.
254 Exhibit ARG-1, Preliminary Report by the Department, page 31.
255 Exhibit ARG-1, Preliminary Report by the Department, page 32.
256 Exhibit ARG-1, Preliminary Report by the Department, page 4.
257 Exhibit ARG-1, Preliminary Report by the Department, page 32.
258 Exhibit ARG-1, Preliminary Report by the Department, page 32.
259 In response to a question put to it by the European Communities about why this level of im-
ports was considered "acceptable", Argentina responded that Annex ARG-1 – Preliminary Report of
the Department of Foreign Trade of 6 January 1997 - page 32, Annex IX, contains the basis on
which the figure of 11 million pairs was chosen as "an acceptable level of imports". This report
considers imports for the period 1990-1992. Average annual imports for that period amounting to
8.98 million pairs, the average level was increased to 11 million for the calculation of the specific
duty levels that would be needed to maintain total imports at that level. Eleven million was consid-
ered acceptable because it permitted the maintenance of a percentage share of imports in apparent
consumption that would enable domestic production to compete with imported goods.
260 Exhibit ARG-1, Preliminary Report by the Department, pages 32-33.
261 G/SG/N/6/ARG/1.



Report of the Panel

662 DSR 2000:II

Methodology for gathering data from firms
5.245 Based on the analysis of the application and on subsequent consultations with
other interested parties, the CNCE considered that the different sizes of the producers
made it necessary to divide them into three categories according to the numbers em-
ployed: (a) large (over 100 employees); (b) medium (between 41 and 100 employees);
and (c) small (less than 41 employees). Importing enterprises were classified according to
the value of imports: large (over US$1 million) and (b) medium and small (between
US$100,000 and US$1,000,000). Following this classification, 60 questionnaires were
sent to domestic producers and 69 to importers.262

5.246 The questionnaires sent to large and medium enterprises requested quantifiable
data and small enterprises were asked to reply to multiple choice questions indicating
trends. Of the 60 questionnaires sent out, 24 went to large and medium firms and 36 to
small firms, taking into consideration their geographical location so as to cover the whole
of Argentina.263 The information supplied by the producers and importers was checked by
the CNCE.

Hearings
5.247 Argentina states that both the Department and the CNCE held public hearings to
give all interested parties an opportunity to state their position, as required by Article 3.1
of the Agreement on Safeguards. Prior to its hearing, the CNCE met with various inter-
ested parties in order to give them a pre-hearing report which classified the information
collected to date. Argentina maintains that the European Communities took part in this
hearing, putting forward arguments similar to those used before this Panel.

Factors considered when determining injury
5.248 Argentina submits that on the basis of the information in the replies to the ques-
tionnaires, as well as the information provided by the parties and the data contained in
official sources, the CNCE analyzed all the factors corresponding to the requirements
under the Agreement on Safeguards and determined the existence of serious injury as a
result of the increase in imports.
5.249 Argentina notes that Article 4.2(a) of the Agreement on Safeguards provides that,
in determining injury, the competent authorities shall evaluate "… in particular, the rate
and amount of the increase in imports of the product concerned in absolute and relative
terms, the share of the domestic market taken by increased imports, changes in the level of
sales, production, productivity, capacity utilization, profits and losses, and employment".
According to Argentina, the European Communities argues that Argentina did not take
into account all the factors in Article 4.2 that should be examined and therefore did not
prove the relevance of the factors examined.264 The European Communities also claims
that discussion of the factors by Argentina is not related to the situation of the industry.

                                                                                                              

262 Exhibit ARG-2, Act No. 338, page 5.
263 Annex ARG-4, a model of the questionnaires sent to large and small enterprises.
264 Regarding the decisions of the Panels in the cases United States – Restrictions on Imports of
Cotton and Man-Made Fibre Underwear, supra, footnote 127, and United States – Measures Af-
fecting Imports of Woven Wool Shirts and Blouses from India, supra, footnote 128, Argentina does
not agree with the argument that these decisions can provide guidance when analysing serious injury
in an investigation under the Agreement on Safeguards. See argument supra, para. 5.143.
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5.250 According to Argentina, the final decision of the CNCE, contained in Parts I-XII
of Act No. 338, is a review of the evidence and the factual conclusions taken into account.
The factual basis comes from the evidence collected during the investigation (positive
evidence) and included in the Technical Report. Part XIII of Act No. 338 contains a
summarized version of the CNCE's conclusions based on the evidence collected during
the investigation, as recorded in the preceding Parts I–XII of the Act. For example, the
"conditions of the domestic industry" in Part VI are findings that result from an examina-
tion of the evidence on the domestic footwear-producing industry in Argentina. The
CNCE's final conclusions are based on these findings. To take an example, the examina-
tion of the financial situation in Part VI leads to the determination that it had deterio-
rated.265 At the same time, it was determined that the financial situation was caused by the
increase in costs and the downward trend in sales by the industry (break-even point).266

Imports replaced the reduction in sales.267

5.251 The Panel notes that in response to its question regarding which of the documents
submitted to the Panel constituted the published "report setting forth [the] findings and
reasoned conclusions reached on all pertinent issues of fact and law" referred to in Article
3.1 of the Agreement on Safeguards, Argentina responded that Act No. 338 is the pub-
lished report of the findings of the CNCE with respect to serious injury. It establishes the
grounds for the determination of injury and includes as a reference document the Techni-
cal Report. The Technical Report, prepared by CNCE staff, summarizes all of the factual
data gathered during the investigation. Resolution 987/97 of the Ministry of the Economy
includes as a reference document Act 338 as well as the report published by the Depart-
ment of Trade and Industry. Argentina submits that it fulfilled the obligation contained in
Article 3 by publishing Resolution 987/97 containing a summary description of the results
of the injury investigation and the reasons which led to the decision to apply a safeguard
measure and to the consultations carried out with the Member countries of the WTO in
conformity with Article 12.3. Argentine Law No. 19.549 on Administrative Procedure
which, together with Regulatory Decree 1059 regulates the processing of requests for the
application of safeguard measures, states that the interested parties shall have access to all
information contained in the file except information deemed to be "confidential", and
moreover, all parties were supplied with information by the implementing authority dur-
ing the hearings provided for under that legislation. Thus, Argentina explains, the file
contains one part representing a compilation of facts and background material and another
part containing the conclusions of the CNCE together with the Final Report of the De-
partment of Foreign Trade. These various elements develop and explain the causal link
stipulated in Article 4.2(b) of the Agreement on Safeguards which the European Commu-
nities claims that the Argentine Government failed to establish. The file, which contains
more that 10,000 pages, cannot be published with the administrative act ordering the
measure.
5.252 With respect to the share of the domestic market, Argentina asserts that the share
of imports in apparent consumption increased during the investigation period from 12 per
cent in 1991 to 21 per cent in 1995 in terms of pairs, and from 10 per cent in 1991 to 27

                                                                                                              

265 Exhibit ARG-2, Act No. 338, page 48.
266 Exhibit ARG-2, Act No. 338, page 24, Exhibit ARG-3, Technical Report of the CNCE, sheet
5471.
267 Exhibit ARG-2, Act No. 338, pages 47-48.
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per cent in 1995 in terms of value in millions of current pesos.268 Even if this factor is
analyzed on the basis of the evidence provided by the European Communities269 there is
still confirmation of growth in the market share taken by imports (period 1991-1996).
There is nothing in the Agreement on Safeguards to suggest that the increase in imports,
as a relevant factor in the determination of injury, should not be determined by comparing
imports at the beginning and at the end of the period. This yields a higher level of imports
than in 1991, a result which is moderated in the EC graph by the so-called DIEM effect.
Argentina recalls the EC statement that domestic production grew at the expense of im-
ports into the domestic market270 and remarks that: first, the European Communities ar-
rived at this figure for increased share of production in the domestic market by shortening
the period of investigation; and second, that different conclusions can be reached de-
pending on how the figure is analyzed. Argentina submitted a graph271 which set out the
import figures and market share taken by imports in what Argentina considered to be the
proper perspective for a safeguard investigation which, Argentina contends, reflects a
reading exactly opposite to the EC reading in EC Graph-2.
5.253 Concerning the volume of sales, Argentina states that the CNCE determined that
sales of footwear produced in Argentina fell by 15 per cent in value and 27 per cent in
volume over the period 1991-1995 and the volume continued to fall in 1996.272 From the
replies to the questionnaires sent out by the CNCE, it appeared that the majority of small
enterprises had seen their sales drop273, and that sales of performance sports footwear
showed an even greater decrease: 33 per cent in volume and 35 per cent in value.
5.254 Argentina submits that EC Graph 4 is described by the European Communities as
showing that the figures for 1996 were barely lower than the 1991 figures. In Argentina's
view, first, this confirms that in comparison to 1991, the level of sales had declined at the
end of the investigation period. At the same time, and following the European Communi-
ties' logic that the period from beginning to end only serves to confirm trends, EC-Graph
4 clearly reveals a sharp decrease in sales for the period 1994-1995. Finally, the particular
comment on the situation with respect to women's footwear and casual footwear is irrele-
vant in view of the definition of "like product" contained in the file.
5.255 Regarding production, Argentina submits that the CNCE noted an average de-
crease of 15 per cent in volume over the period investigated, 1991-1995.274 Argentina
notes that, although there was a 7.7 per cent increase in the value of production in current
pesos, this was due to a change in the product mix following a decision to concentrate on
products with a higher unit value.275

                                                                                                              

268 Exhibit ARG-3, Technical Report, Table 20, sheet 5501; and Exhibit ARG-2, Act 338, sheet
5334.
269 EC-Graph 3.
270 Infra, para. 5.340.
271 Exhibit ARG-22, Graph 4.
272 Exhibit ARG-2, Act No. 338, page 18.
273 Exhibit ARG-2, Act No. 338, page 18.
274 Exhibit ARG-2, Act No. 338, page 15.
275 Exhibit ARG-2, Act No. 338, Section XIII.2, page 46. In reply to a question put to it by the
European Communities, about how such a change could be seen as a factor which contributes to
"significant overall impairment" of its domestic industry, Argentina stated that the question distorted
the meaning of the determinations made. On the one had, there is the explanation of why, while there
is a decrease in the production of pairs, there was an increase of some 7.7 per cent in value. On the
other hand, there is an attempt to extend this notion and conclude there is no significant impairment
of the domestic industry. Argentina states that it should be made clear that in analysing injury, an
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5.256 According to Argentina, the replies to the questionnaires also showed that output
over the period investigated had fallen by 24 per cent in large and medium firms. Contrary
to the EC assertion, information on total production in 1996 showed an even greater de-
crease.276

5.257 Argentina observes that the European Communities criticizes the methodology
used to determine the production in physical units and consequently the values calculated
on this basis. This criticism is the result of failing to read the Technical Report of the
CNCE. Section III.2 of Act No. 338 and pages 5443 and 5491 of the Technical Report
explain in detail how official information was used to arrive at an estimate that completes
the information in the questionnaires, which do not cover the whole sector.
5.258 In this connection, Argentina explains, the CNCE used official macroeconomic
statistics and made its own estimates of domestic production based on official data. Based
on these macroeconomic statistics, the gross value of production at 1986 prices for the
footwear manufacturing sector according to the INDEC was estimated. This indicator
provides an estimate of the trend in the physical volume of production in the sector. In
addition, the trend in the gross value of production in the footwear sector at current prices
was also estimated as follows: firstly, in order to estimate the trend in production at cur-
rent values, the variation in the index of physical volume was adjusted by the variation in
the wholesale price index for the footwear sector, drawn up by the National Institute of
Statistics and Censuses; secondly, in order to calculate the gross value of production for
each of the years considered, the above estimated variations were applied to the value for
the year 1993 according to the final figures in the 1994 National Economic Census.
5.259 According to Argentina, the CNCE also made its own estimate of the volume of
domestic production of footwear on the basis of data from the CIC, replies to the ques-
tionnaires, the verification undertaken and official data, as follows:

(a) Firstly, it calculated a base value for 1995, partly using the figures pro-
vided by the CIC in its request for that year, which were broken down ac-
cording to the size of the enterprise. The figures for total production of
large enterprises provided by the CIC were adjusted in accordance with
those obtained by the CNCE in the replies to the questionnaires for the
same group of enterprises (the CIC figures showed total footwear produc-
tion by large enterprises to be around 25 million pairs in 1995 whereas the
figure for the CNCE was 21.5 million). According to the CIC figures,
production by large enterprises accounted for 39 per cent of the domestic
production in 1995. It should be noted that the CNCE obtained informa-
tion from all the large enterprises, almost all of which was verified.

(2) The above trend in the index of volume in physical terms in the sector was
then applied to this base value in order to obtain a series for the whole pe-
riod analyzed. The production data included exports and production for
third parties (contracts and joint ventures).

                                                                                                              

entire set of factors (not just one factor) were considered. The higher production value in current
pesos must, according to Argentina, be analysed in the context of that set of factors. In fact, Argen-
tina asserts, production was focusing on higher-priced products in response to the requirements of a
changing market, and the point is that at these higher values, the industry suffered in terms of the
cost-price ratio as a result of the imports.
276 Exhibit ARG-2, Act No. 338, page 16; and Exhibit ARG-3, CNCE Technical Report, Table 14,
sheet 5599.
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5.260 Argentina submits that Tables 12 to 17277 of the Technical Report show produc-
tion in terms of absolute value, not only in percentages of variation. Production is also
expressed in absolute terms in the tables on apparent consumption, except that in this case
exports have been deducted, leaving only the share of production actually intended for the
domestic market.
5.261 Argentina contends that in order to substantiate the alleged inconsistency in the
information used by the CNCE, the European Communities presented a study carried out
by the CEP, Centro de Estudios de la Producción (Centre for Production Studies), which
forms part of the Department of Industry, Trade and Mines, whose purpose is to carry out
studies, analyses and investigations on economic and trade matters. In this study, the CEP
provided information on footwear concerning the "manufacture of footwear with the ex-
ception of vulcanized rubber or moulded plastic footwear (INDEC, Rev.2, Code 324) and
the manufacture of footwear and its parts (INDEC, Rev. 3, Code 192)" although this in-
formation does not correspond to the product investigated. Argentina argues that the CEP
report does not cover the same area as the investigation conducted by the CNCE, so that
its conclusions cannot be compared with the CNCE's Technical Report and it cannot be
claimed that there are contradictions. Argentina also argues that if the CEP information is
accepted as valid, the European Communities also should accept other information in the
same CEP report that contradicts other EC arguments.
5.262 Argentina notes that the CNCE determined that production in the footwear sector
decreased and that its contribution to the GDP also fell, thereby indicating a deterioration
in conditions in the sector compared with production in the economy as a whole.278 In
1995 as well, the footwear sector's contribution to the GDP fell279, showing a relative
deterioration in this industry in comparison with industry in general.280 The Department
also noted the same wide disparity in the impact of footwear imports. It confirmed the
CNCE's determination in its final report regarding the decrease in domestic production
and compared the trend in GDP in the footwear sector with that of the manufacturing
sector in general, noting a significant difference. Whereas GDP in the manufacturing
sector rose by 11 per cent between 1991 and 1995, GDP in the footwear sector fell by
almost 16 per cent.281 The European Communities was wrong in stating that production
did not decrease (Table 14, sheet 5599) in 1996. In fact, it declined by a further 2 per cent
in 1996 in large and medium enterprises.282 According to Argentina, the Panel cannot fail
to recognize the significance, in the context of the strong GDP growth that was taking
place in Argentina during the investigation period, of the particularly sharp decline in one
sector.283

5.263 Argentina submits that an industry, analyzed in its own context284 and in relation
to the manufacturing industries as a whole285, that shows significant negative trends, is an

                                                                                                              

277 Exhibit ARG-3, Technical Report, Tables 12 to 16.
278 Exhibit ARG-3, Technical Report, Table 6, sheet 5431.
279 Exhibit ARG-3, Technical Report, Table 7, sheet 5432.
280 Exhibit ARG-3, Technical Report, Table 6, sheet 5431and chart 7, sheet 5434, and chart 8,
sheet 5435.
281 Exhibit ARG-5, Report on the final conclusions of the investigation in question, 28 August
1997, pages 4 and 13, hereinafter referred to as the Final Report of the Department.
282 Exhibit ARG-3, Technical Report, Table 14, sheet 5599; see also Exhibit ARG-2, Act No. 338,
page 16.
283 Exhibit ARG-22, Graph 5.
284 See, in general, Exhibit ARG-2, Act No. 338, and Exhibit ARG-5, Final Report of the Un-
der-Secretary.
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industry which is suffering "serious injury" within the meaning of the Agreement on Safe-
guards.
5.264 Argentina submits that according to the information provided in the replies to the
questionnaires, which was checked and classified in the Technical Report, there was no
increase in productivity in physical terms (pairs per employee) for the large and medium
enterprises taken as a whole during the period 1991 to 1995. On the contrary, information
on total production and employment shows a drop in productivity over this period. How-
ever, change in product mix towards more complex products means that it takes more
time and work to make each pair, and this fits in with the investment made by the sector
during the period analyzed. Argentina observes that this could lead to confusion when
reading the figures, which may give the impression that there had been increases in pro-
ductivity because of the higher value of the product.
5.265 Argentina asserts that to examine the utilization of installed capacity, installed
capacity must be considered on the one hand, and production on the other. As regards
installed capacity, it appears from the replies to the questionnaires that there was an in-
crease for all of the enterprises concerned. During the period, the companies had made
investments with a view to increasing their production capacity. However, there was also
a drop due to the declared closure of enterprises, and the level that had been reached at
the beginning of the period under investigation was never recovered. The information
provided by the Chamber of the Footwear Industry (CIC) showed that 997 companies had
closed between 1991 and 1995, and the average total utilization of capacity had declined
to 53 per cent of installed capacity. On the basis of the analysis of the installed capacity
and production figures, the CNCE reached the conclusion that the utilization of installed
capacity had decreased by approximately 15 per cent in the period 1991-1995.286 In any
case, Argentina states, the European Communities confuses the evolution of installed
production capacity with the utilization of that capacity.287

5.266 According to Argentina, the fact that the industry made investments is not neces-
sarily an indication of its health. The investments in question were necessary in  order to
ensure the capacity to compete and survive in the new market conditions that the industry
now faced. The companies that made the investments assumed the costs and risks of hav-
ing to contract debts in order to attain that objective.
5.267 With respect to profits and losses, Argentina submits that as regards the assets and
financial position of the enterprises, the profit indexes for the industry as a whole showed
a significant decline during that period. Among the enterprises producing footwear exclu-
sively, the net margin in relation to sales fell by 18 per cent to about 6 per cent at the end
of the period. The trend was the same in the multi-product enterprises where there was a

                                                                                                              

285 See comparative data, Exhibit ARG-2, Act No. 338, page 15; and Exhibit ARG-3, CNCE Tech-
nical Report, Table 6, sheet 5431 and Chart No. 8, sheet 5435, and Exhibit ARG-5, page 13 (sheet
1788).
286 Exhibit ARG-6.
287 In response to a Panel question regarding as to where in the record the analysis of capacity
could be found, Argentina stated that the table that it had presented on capacity utilization in answer
to an earlier Panel question was based on information gathered through the questionnaires and set
forth in Exhibit ARG-3, the Technical Report, and more specifically that it is the quotient between
total production of medium and large enterprises (Table 17 of Annex III to the Technical Report),
and installed capacity (Table 43 of Annex III of the Technical Report). Argentina further indicates
that the information concerning installed production capacity and its utilization as well as the analy-
sis and conclusions relating thereto can be found in folios 5459 to 5463 of the Technical Report and
page 20 of Act 338 (Exhibit ARG-2).
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confirmed decline, down to a level of 1 per cent at the end of the period under analysis. In
other words, the profits and losses situation reflects the impossibility of covering a mini-
mum level of operating costs representing the "break-even point". According to Argen-
tina, this factor played a particularly important role in determining injury caused by a
steady increase in imports over time, or in other words, the injury suffered when a certain
level of imports was reached.288 Argentina notes that from 1993, the level of indebtedness
increased, causing the capacity of enterprises to generate their own funds to cover interest
payments to decrease, with a negative impact on the resulting net profits (in a context in
which it was increasingly impossible to pass on cost increases). Starting in 1993, the level
of the industry's indebtedness increased and the capacity to meet financial costs declined,
resulting in a decrease in net profits.
5.268 Argentina contends that the CNCE examined the data on profitability289 and con-
firmed significant decreases in liquidity and profitability as well as substantial increases in
the level of indebtedness. One of the factors that accounted for this level of indebtedness
was the imperative need for enterprises to invest in response to the changes that were
taking place in the Argentine footwear market. Since there were multi-product enterprises,
the CNCE examined the state and the profitability trends of all of the enterprises in the
footwear sector, the "multi-product" enterprises on the one hand, and the enterprises pro-
ducing footwear exclusively on the other. In the enterprises in general and in the
multi-product enterprises in particular, the CNCE examined the so-called "specific ac-
counts" reflecting the status of footwear production and sales.
5.269 According to Argentina, the table below clearly shows the downward profitability
trend during the period 1991-1995, both in terms of the profitability indicators themselves
and in relation to their assets and sales.290

Profitability indexes

All enterprises Enterprises producing foot-
wear only

% change 1991/1995 % change 1991/1995
Gross profitability -15.6 -44

A complete listing of the indices examined is found at Technical Report (Exhibit ARG-3)
folio 5467.

5.270 Argentina states that the data on the so-called "specific accounts" comes from the
replies to the questionnaires sent to the enterprises requesting specific information on the
financial activities connected with the production of footwear.291 The analysis of this in-
formation can be found in Section VI.9 of the final ruling of the CNCE and in the Techni-
cal Report.292

5.271 According to Argentina, the CNCE proceeded on the basis of a definition of a
break-even point consisting of the value corresponding to the point at which average in-
come on sales covers the variable costs of the pairs sold and the fixed costs of the pairs
produced. The fact that the ratio between sales and the break-even point falls abruptly

                                                                                                              

288 Exhibit ARG-3, Technical Report, Table XII, Chart 23, sheets 5467 and 5472.
289 Exhibit ARG-3, Technical Report Sheet 5467.
290 Idem.
291 Ten multi-product enterprises, small and medium, supplied specific information on footwear, so
that more than 80 per cent of the overall production of these enterprises was covered.
292 Exhibit ARG-3, Technical Report, Table 12 and Chart 23, sheets 5472/73.
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from positive figures in 1991 (19.8 per cent) to strongly negative figures in 1995 and
1996 (-34.16 per cent and -24.51 per cent respectively) implies a clear negative impact on
prices, with the consequent injury clearly evidenced by the industry.
5.272 With respect to profitability indexes, Argentina asserts that the financial indexes
of Table 8 of the Notification are taken from the financial statements and balance sheets
presented by large and medium-sized enterprises and represent on average 85 per cent of
the total production of those enterprises, and in the small enterprises, as well, 89 per cent
showed decreases in profits during the period under investigation. The methodology used
is the methodology accepted under the rules of financial analysis corresponding to inter-
national standard systems.
5.273 Argentina further notes the European Communities' persistent tendency to con-
sider any figure that confirms the existence of the factors required to verify injury to be
unrepresentative. Thus, the European Communities describes as unrepresentative the
sample of large and medium enterprises that served as a basis for the CNCE's analysis of
this factor.293 In Argentina's view, the European Communities proceeds on the basis of the
erroneous idea that the number of enterprises per se is a determining element in defining
representativity. For the investigating authority, representativity must be determined on
the basis of the relative weight of the enterprises in the productive sector under analysis.
The sample of six large and six medium enterprises, in the view of the CNCE, was a rep-
resentative sample of the sector.
5.274 Concerning employment, according to Argentina, all of the available figures
clearly point to an increase in unemployment in the footwear production sector in Argen-
tina. Argentina asserts that the CIC submission, which was subsequently backed by the
submission of the union representing workers in the footwear sector during the public
hearing, points to a loss of approximately 14,000 jobs, with total employment in the sec-
tor dropping from 42,000 to 28,000. In its submission following the public hearing, the
chamber grouping together the importers includes a table concerning " workers employed
" between 1991 and 1995 (source: INDEC) for the sector "footwear manufacture exclud-
ing rubber footwear", showing a decrease of 20.96 per cent.294 Argentina argues that, in
view of this figure (21 per cent) provided by the importers themselves (against whom the
safeguard measure was taken), it is difficult to understand the EC claim295 that the em-
ployment figure remained stable during the investigation period. The debate concerning
the official or unofficial nature of the figures provided does not alter the unemployment
figure provided by the importers in the investigation file. Argentina states that according
to the replies to the questionnaires, from 1991 to 1995 the number of employees de-
creased by 5.2 per cent in the large enterprises and 4.6 per cent in the medium-sized en-
terprises296, while 52 per cent of the small enterprises claimed that their level of employ-
ment had declined. Argentina emphasizes that there was clearly a loss of jobs which, in
the Argentine context, was sufficiently significant to be considered an indicator of injury
within the context of the factors analyzed.297

                                                                                                              

293 Infra, para. 5.345.
294 Sheet 5074 of the file.
295 Infra, para. 5.286.
296 Act  338, Exhibit ARG-2, page 21.
297 Argentina's response to questioning by the Panel. Argentina states that the information derived
from the questionnaires in absolute values reflects the values of the representative sample of enter-
prises, and the downward trends were determined on that basis. The information from the question-
naires confirmed the downward trend for employment during that period.
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5.275 Argentina wishes to clear up the confusion emerging from the EC argument298

that Argentina first notified a minor drop in employment (4.6 per cent) to the WTO and
subsequently argued in reply to a Panel question that the drop in employment verified by
the CNCE was 13 per cent. Firstly, the figures of 4.6 per cent and 13 per cent refer to two
different things. The former represents the decline in employment for all of the enterprises
that supplied information for both years, while the latter refers to unemployment or loss of
jobs in production corresponding, as stated in the explanatory note to table 47 of the
Technical Report,299 to the same group of enterprises for both years.300 At the same time,
Argentina maintains, it is important to stress that in the Commission's evaluation of this
parameter used for the determination of injury, the figure of 13 per cent mentioned in the
reply to a Panel question represents the threshold at which the CNCE considered that this
requirement of the Agreement had been met. Thus, the evaluation of unemployment in the
footwear industry made by the importers themselves, i.e. CAPCICA,301 pointing to a fig-
ure of 21 per cent, serves as evidence of the difference between the threshold conserva-
tively verified by the Commission and the unemployment estimate submitted by the im-
porters.

(ii) Additional Factors Analyzed by Argentina

Argument of the European Communities
5.276 Regarding domestic prices: the European Communities submits that this is often
one of the more significant indicators to establish whether a given sector has suffered
damage as a consequence of imports. Indeed, if confronted with sharply increased imports
(for example as a result of significantly lower prices of imports) an expected reaction of
the domestic industry would be to significantly lower domestic prices, with the likely
result of harm for the domestic industry. Official statistics however clearly show302 that
industrial footwear prices registered no reduction whatsoever during the 1991-1995 pe-
riod.
5.277 The European Communities states that, according to the Argentine analysis, do-
mestic prices as a whole increased during the 1991-1996 period. Indeed, there is no indi-
cation of price depression. Argentina explained303 that "the increases in wholesale price
indices were due, not to an attempt by the industry to increase its profit margins, but to
increased costs and the difficulty which the indices have in reflecting the trend in the face
of significant changes in supply and demand (quality, new products, etc), such as oc-
curred during the period 1991-1995." Despite these figures, Argentina found it necessary
to impose safeguard measures.
5.278 Regarding investment, the European Communities observes that Argentina
noted304 that the domestic industry had made substantive efforts to improving productiv-
ity. The industry had invested 251.75 million pesos between 1990 and 1995, mainly to
improve the equipment, the infrastructure and the training of human resources: "[t]he
sector had been fitted out with the latest generation of new installations with a view to

                                                                                                              

298 Supra, para. 5.239
299 Exhibit ARG-3.
300 Argentina refers to G3 of Annex ARG-22.
301 Exhibit ARG-21, Sheets 5073 to 5075.
302 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 19.
303 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 19.
304 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 18.
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improving its competitive profile by closing inefficient plants and developing new prod-
uct lines. Thus, these investments had made possible the transformation of the sector with
improvements in productivity and product quality to enable it to compete on the domestic
and foreign markets."
5.279 Regarding total investments by large enterprises, the European Communities
states that Argentina noted305 that 168 million pesos had been invested during the
1991-1995 period. In addition, during 1996 the large enterprises invested another 17 mil-
lion pesos. The European Communities submits that these positive statements hardly sup-
port an impression of an industry which suffers a "significant overall impairment". On the
contrary, an increase in investment evidences an optimistic industry, planning for a better
future. In particular, large enterprises would not have invested an additional 17 million
pesos in 1996 if they had been suffering serious injury.

Argument of Argentina
5.280 Regarding the European Communities' comments on the price analysis conducted
during the investigation, Argentina states that it relied on detailed information on price
indexes (wholesale and retail) compiled by INDEC and on information obtained from
replies to the specific questionnaires circulated during the investigation. According to
Argentina, the CNCE concluded that this indicator was not significant to the analysis in
that the "footwear" sector covered a product range which did not remain invariable over
time. On the contrary, the very nature of the sector implied constant changes of models,
qualities, specific applications etc., which not only qualified the application of this pa-
rameter to the use of price indexes but also made it impossible to construct a series on the
basis of the replies to the questionnaires.
5.281 Regarding investment, Argentina points out that the Agreement on Safeguards
does not in fact require an analysis of investments. In Argentina's view, the European
Communities is mistaken in saying that the investments made in the sector were an indi-
cator of "good health". The change in consumer patterns made it necessary to change the
domestic product mix in order to adapt to the new conditions. This called for investments,
particularly in machinery, equipment and tooling, both domestic and imported, that were
independent from the economic results and represented the only way of remaining in the
market

(d) Finding of Serious Injury

(i) Argument of the European Communities
5.282 The European Communities submits that Argentina's analysis with regard to the
condition of the domestic industry cannot support a finding of serious injury or threat
thereof. According to the European Communities, a review of the investigation demon-
strates that the Argentine industry was not suffering serious injury caused by imports. The
errors and omissions present in Argentina's injury analysis are such as to render mean-
ingless any conclusion on the existence of injury as whether or not it was serious.
5.283 The European Communities maintains that according to the wording of Article
2.1 of the Agreement on Safeguards, Argentina, before imposing a safeguard measure, is
required to demonstrate "serious injury", which is explained by Article 4.1(a) and Article
4.1(c) of the Agreement on Safeguards as meaning "a significant overall impairment in

                                                                                                              

305 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 18.
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the position of the producers as a whole of the like or directly competitive products oper-
ating within the territory of a Member, or those whose collective output of the like or
directly competitive products constitutes a major proportion of the total domestic produc-
tion of those products."
5.284 The European Communities stresses that the standard of "serious injury" is - by
definition - higher than the standard of "material injury", which is used in anti-dumping
investigations. The factors mentioned in Article 4.2(a) of the Agreement on Safeguards
must clearly point at a significant overall impairment in the position of the domestic in-
dustry. The European Communities submits that even material injury was not established
and that serious injury could not be shown given the limitations of the investigation un-
dertaken.
5.285 The European Communities submits that Argentina, on the basis of its investiga-
tion, could not have established that its industry had suffered "serious injury". Equally,
the European Communities submits that Argentina did not establish a "threat of serious
injury". Instead, Argentina has shown nothing more than a long-term trend of a consoli-
dation of the industry. The European Communities submits therefore that Argentina vio-
lated Article 2.1, Article 4.2(a) and Article 4.2(c) of the Agreement on Safeguards.
5.286 The European Communities submits that Argentina's analysis of the injury factors
set out in Article 4.2 (a) of the Agreement on Safeguards does not warrant a determination
that "serious injury" was present in 1996 because:

(a) imports (whether including or excluding MERCOSUR) did not increase,
neither in absolute nor in relative terms;

(b) sales have remained stable;

(c) production figures show a net increase (7.7 per cent in value over the
1991-1995 period), even excluding exports;

(d) productivity increased by almost 30 per cent over the 1991–1996 period;

(e) installed capacity increased significantly over the period and insufficient
information was given regarding capacity utilization;

(f) evidence regarding profits and losses was not representative; and

(g) official employment figures were not provided. Estimates showed that
employment remained  stable.

5.287 With respect to Argentina's replies to questions concerning the injury analysis, the
European Communities submits that, first, production figures (measured at current prices)
had not declined, but instead had increased by 7.7 per cent during the investigated period.
Argentina had discarded this positive figure by stating that "the industry shifted produc-
tion to higher-unit-value products".306 The European Communities notes that Argentina in
its reply to a Panel question on this issue is unable to explain how this move toward the
higher-valued products could be seen as indicative of injury to the domestic footwear
industry. In addition, Argentina is unable to indicate, when asked to do so by the Panel,
where in the record of the investigation this development is addressed.307

                                                                                                              

306 Document G/SG/N/8/ARG/1, Exhibit EC-16, at page 14, 38.
307 Instead, Argentina refers to "ARG-3" and "ARG-1" in general. Its answer to a question (supra,
note 275) by the European Communities is not convincing either. Argentina states that "it should
be made clear that in analysing the injury, an entire set of factors were considered and not only one
single factor. This higher production value in current pesos must be analysed in the context of that
set of factors." In other words, Argentina admits that, as far as the production factor is concerned, no
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5.288 In addition, the European Communities notes an inherent contradiction in the
second part of the reply to a certain Panel question. While Argentina had previously
stated308 that Argentine producers moved toward higher-valued products while imports
moved to the lower end, Argentina now seems to argue the opposite, when it states that
DIEMs in fact "caused the value of imports to grow" and "change the composition of
those imports towards footwear with a higher unit value".
5.289 Second, in reply to a Panel question, Argentina submits a new definition of what
in its view should be considered an industry suffering "serious injury", thereby
side-stepping the definition set out in Article 4.1(a) of the Agreement on Safeguards. Ac-
cording to Argentina:

"an industry, analyzed in its own context and in relation to the
manufacturing industries as a whole, that shows significant nega-
tive trends, is an industry which is suffering 'serious injury' within
the meaning of the Agreement on Safeguards."

The European Communities cannot accept this interpretation of the term "serious injury".
WTO Members are not in a position unilaterally to change the agreed text of an interna-
tional agreement. The Agreement on Safeguards does not contain a requirement to com-
pare the situation of the relevant industry with the "manufacturing industries as a
whole"309, nor does the Agreement on Safeguards contain the criterion "significant nega-
tive trends." The European Communities therefore requests the Panel to disregard these
new criteria put forward by Argentina.

5.290 Third, the European Communities notes that Argentina seems not to have pro-
vided the statistics for a number of categories, as required by specific questioning by the
Panel, including certain figures for production, productivity, capacity utilization, profits
and losses and employment.

(ii) Argument of Argentina
5.291 Argentina considers that all of the requirements of Article 4 of the Agreement on
Safeguards for the determination of serious injury have been fulfilled. Argentina main-
tains that the analysis conducted by the CNCE reached the following conclusions:

(a) Imports in terms of c.i.f. values increased 157 per cent between 1991 and
1995.

(b) Imports in terms of number of pairs increased 70 per cent during the pe-
riod under investigation.

(c) The increase was faster between 1991 and 1993, and the subsequent de-
cline was the result of the application of the DIEMs.

(d) The domestic market share of imports rose from 10 per cent in 1991 to 21
per cent in 1995, with greater penetration in the sports shoe segment.

(e) The volume of output declined, both overall and specifically for the do-
mestic market.

                                                                                                              

"serious injury" contribution could be determined. This is exactly what the European Communities
had claimed.
308 Document G/SG/N/8/ARG/1, Exhibit EC-16, at page 14, 38.
309 Such comparison could lead to the absurd result of having to allow a safeguard measure, even
though the situation of the relevant industry had remained unchanged. For example, if the "whole of
the manufacturing industries" would have an exceptionally good year, the "trend" for the industry in
question could be "significantly negative" in comparison.
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(f) The difference in the performance of production at current prices was ac-
counted for by the changes in product mix in the industry.

(g) The lost output was replaced by imports, especially cheap imports.

(h) Employment decreased, inventories rose and the economic and financial
situation of the enterprises deteriorated as a result of the displacement of
domestic production310.

5.292 Similarly, Argentina maintains that it analyzed the situation in the footwear in-
dustry individually and relative to the situation in the manufacturing industry as a whole,
and demonstrated that there was serious injury as reflected in a significant increase in idle
capacity, a high and committed level of financial indebtedness and a significant drop in
the levels of production and employment. According to Argentina, this demonstration of
serious injury clearly complies with the requirements laid down in the Agreement on
Safeguards and presents an industry which is far from being "vigorous" as the European
Communities claims.
5.293 Argentina submits that the letter of the Agreement does not require that all of the
factors considered should be negative - it only requires that the factors should be consid-
ered and analyzed ("the competent authorities shall evaluate")311, as the CNCE did in this
case. The CNCE considered, in its determination of injury, the interaction between rapid
growth of imports and a decline in economic and financial performance of an industry
leading directly to the replacement of the domestic industry with imports.312

5.294 Argentina submits that in its determination of serious injury, the CNCE took ac-
count of all relevant factors of an objective and quantifiable nature having a bearing on
the situation of the Argentine footwear industry. Not only did it consider the factors men-
tioned in Article 4.2(a) but also a series of industrial indicators, the analysis of which is
set forth in the Commission document in Sections VI (State of the Domestic Industry),
VII (Performance of Imports), VIII (Apparent Consumption and Market Shares), X (Con-
ditions of Competition between the Domestic Product and Imports) and XIII (Final
Opinions of the Commission), and in Sections VII, VIII and IX of the Technical Report.
The CNCE analyzed the evolution of these factors during the period under investigation,
from 1991 to 1995, and its conclusions were backed by the information for 1996.
5.295 Argentina contends that the CNCE determined that the absolute and relative in-
creases in imports during the period under investigation caused serious injury and justi-
fied the safeguard measures. This determination was based on the statement, hardly sur-
prising, that imports would have continued their objectively observed growth trend if the
specific duties had not been applied.
5.296 In Argentina's view, the European Communities is totally mistaken in its view that
it is impossible to determine serious injury when a restrictive measure is in force. For one
thing, the European Communities has used this practice.313 But also, Argentina was not
applying any restrictive measure, but a simple tariff expressed in the form of specific du-
ties, whose legitimacy cannot be questioned, being outside the terms of reference of this

                                                                                                              

310 Exhibit ARG-21, sheets 5350-5352.
311 Article 4.2(a).
312 Exhibit ARG-2, Act No. 338, pages 47 and 48.
313 The European Communities reached a similar conclusion concerning the effects of a quota
applied during the review period for certain types of footwear that were under a safeguards investi-
gation in 1988. "The growth of imports from Taiwan has, however, been restrained by the national
quota applied during this period to some of the  types of footwear which were the subject of the
inquiry." (Commission Regulation (EEC) No. 1857/88, Section C)
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Panel. It is important to point out that the WTO Panel that examined the specific duties on
textiles stated that a distinction should be drawn between the specific duty regime in force
during a previous stage and the preliminary safeguard measure imposed in February 1997.
The Panel rejected the request by the United States to review the WTO compatibility of
the specific duties on footwear, claiming that the measures had been revoked
(WT/DS56/R, 25 November 1997, paragraph 6.15).

(e) Threat of "Serious Injury"

(i) Argument of the European Communities
5.297 According to the European Communities, Argentina based its conclusions314 on a
prognosis of what would happen if the specific duties imposed, in excess of bound rates,
were removed. However, the European Communities argues, such an approach is not
supported by WTO rules: Article 4.2(a) of the Agreement on Safeguards clearly requires
that an investigation be based on "all relevant factors of an objective and quantifiable
nature", not on a hypothetical analysis.
5.298 The European Communities observes that Argentina noted315 that it had found the
existence of a "threat of injury". However, the European Communities asserts that Article
4.1(b) of the Agreement on Safeguards clearly states that such a threat can only be found
if the serious injury is "clearly imminent". Also, it states that such determination "shall be
based on facts and not merely allegation, conjecture or remote possibility." In the EC
view, no such analysis was carried out. Furthermore, a "threat of serious injury" cannot be
based on the effect of the removal of WTO-illegal minimum specific duties. In effect,
Argentina has invoked a threat of serious injury based on a threat of increased imports.
According to the European Communities, Argentina, in its reply to a Panel question, con-
firms that its determination of the threat of serious injury was based on the anticipated rise
in imports. It states316 that "if these duties were removed, imports could be expected to
resume the same upward trend" and "[f]urther increases could only aggravate the serious
injury". (emphasis added). This is not allowed by the Agreement on Safeguards. Thus, the
European Communities alleges, the existence of a threat of serious injury was neither
existent nor established.

(ii) Argument of Argentina
5.299 According to Argentina, thorough examination of the Technical Report in Act No.
338 reveals a complete and integrated analysis of each relevant factor. Part XIII, Section 2
sets forth the grounds for the Commission's determination that the increase in imports
caused serious injury and that there was an additional threat of injury. The Commission
found that national output had decreased, that domestic sales had decreased even more
and that the production had been replaced by imports during the increases and decreases
experienced by the market in general (1995).
5.300 Argentina submits that in spite of the effects of the DIEMs, which managed to
keep imports below 1993 levels, the effects of imports continued to cause serious in-
jury.317 These harmful effects were shown by the reduction in employment, the increase in

                                                                                                              

314 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38.
315 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38.
316 Argentina's reply to Panel questioning, infra, note 338.
317 Exhibit ARG-2, Act No. 338, pages 47 and 48.
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inventories throughout the industry and the deterioration in the economic and financial
situation of the enterprises concerned.318

5.301 Argentina argues that the European Communities is mistaken in concluding that
import levels no longer caused injury following the application of the DIEMs. Argentina
contends that the Commission simply found that imports had decreased to a certain ex-
tent, but its complete analysis confirms (paragraph 98) that the injury continued and that
there was an additional threat of injury in the absence of the DIEMs which were to be
withdrawn.
5.302 Finally, Argentina continues, the GDP data confirms a clear interrelationship be-
tween the increase in imports and the decrease in the industry's GDP. Thus, in analyzing
the causal link, the CNCE points out that: "the Commission … concluded that increased
imports are causing serious injury to the domestic industry and that there is a further
threat of injury in the absence of safeguard measures."319

5.303 In response to questioning by the Panel concerning the legal basis in the Agree-
ment on Safeguards for its apparent view that it is possible to find actual injury and threat
simultaneously, Argentina asserted that the notifications to the WTO indicate the circum-
stances in which the threat of serious injury was determined, a threat which grew during
the investigation and led to the decision to apply the definitive measure. Argentina states
that once these first requirements contained in Article 4.1(b) were verified Argentina was
in a position to apply a provisional measure under Article 6. At the same time, there were
other elements, including the DIEMs applied to footwear which were revoked by Resolu-
tion 225/97 and which were never found to be inconsistent with the WTO Agreement.
The elimination of the DIEMs led to a change of circumstances which affected the situa-
tion of the domestic market and of the domestic industry. Consequently, it had influence
in the determination of injury. In fact, the injury was exacerbated during the period from
February to September 1997 which led to the establishment of a definitive measure differ-
ent from the provisional measure initially applied. In any case, Argentina does not con-
sider that the threat of injury, which was used in connection with the application of the
provisional measure, is relevant when by definition, what the Panel is called upon to de-
cide is the conformity of the definitive measure. According to Argentina, WTO precedent
is restrictive as regards panel rulings on measures that are not definitive. Finally, Argen-
tina stated, the concepts of threat of injury in Article 4.1(b) of the Agreement and serious
injury in Article 4.1(a) of the Agreement are not mutually exclusive, nor does the Agree-
ment lay down any time-sequence as regards the verification by the investigating authority
of the existence of either one separately or both together, simultaneously or separately.

                                                                                                              

318 Exhibit ARG-2, Act 338, sheets 5322, 5325 and 5326 and 5851.
319 Exhibit ARG-2, Act No. 338, page 47.
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4. Article 2.1 and Article 4.2(b) of the Agreement on Safeguards -
Alleged Failure to Demonstrate a "Causal Link" between
Increased Imports and Serious Injury or Threat of Serious
Injury

(a) Causal Link – First Sentence of Article 4.2(b)

(i) Argument of the European Communities
5.304 The European Communities asserts that even if serious injury or a threat thereof
did exist and imports were increasing, Argentina still has the obligation, when taking a
safeguard measure, to demonstrate that there is a causal link between any proven in-
creased imports (and the conditions under which they are imported) and the serious injury
or the threat thereof. Other factors causing injury to the domestic industry at the same
time should not be attributed to imports. Furthermore, the European Communities sub-
mits, just as for injury, Article 4.2(c) requires that a "detailed analysis" and a "demonstra-
tion of the relevance of the factors examined" be given and published for the establish-
ment of a causal link under the first sentence of Article 4.2(b). The European Communi-
ties submits that Argentina has failed to establish a causal link between increased imports
of footwear and serious injury or the threat thereof. By taking the safeguard measure at
issue, Argentina violated Article 2.1, Article 4.2(b) and Article 4.2(c) of the Agreement
on Safeguards.
5.305 The European Communities contends that in the present case, Argentina was
obliged to demonstrate on the basis of objective evidence320 that a causal link between the
two conditions existed. Such a causal link can not be demonstrated, as Argentina has
done, by making simple references to the investigated factors. Argentina has merely listed
the results of the analysis of increased imports and serious injury without giving any rea-
soned opinion on how the two factors were linked321. This is not sufficient to satisfy the
requirement that, on the basis of objective evidence, the existence of a link is demon-
strated.
5.306 The European Communities maintains that there is no specific proof mentioned in
the Agreement on Safeguards which constitutes objective evidence that a link exists. In
the present case, Argentina has provided two reasons why it believed this link was pres-
ent. First, it has stated that "owing to their lower price, imports exerted strong pressure on
industry, significantly affecting results" and second, it has said that "the decline in output

                                                                                                              

320 The European Communities asserts that Argentina, infra, para. 5.353, seeks to restate its view
that the requirement to establish a causal link can be met by the investigating authority surveying the
evidence and concluding that there is a causal link. In response, the European Communities argues
that it never said that the term "objective evidence" was unclear and does not agree that it requires a
"precise definition". For the European Communities it is quite clear what is meant by "objective
evidence". However, the European Communities argues that the point is that the failure to establish
a causal link is not so much a question of there not being "objective evidence" in the CNCE report
(that is a matter which according to the European Communities was discussed in examining the
injury factors) but that there is no real statement of the reasons for concluding the existence of a
causal link. The CNCE report (the relevant part of which, the European Communities repeats, was
quoted and analysed by it in its First Written Submission) simply juxtaposes alleged increased im-
ports and injury factors and contains no explanation or reasons. The European Communities men-
tions elsewhere the kind of reasoning that in its view could have satisfied the requirements of the
Safeguard Agreement.
321 See Panel Report, Brazil - Milk Powder, at paragraph 286.
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was replaced by imports, essentially cheap imports." Neither statement in the European
Communities' view is based on "objective evidence" of the existence of a causal link, as
required by the first sentence of Article 4:2(c) Agreement on Safeguards.
5.307 The European Communities asserts that the reasons given by Argentina for find-
ing a causal link are set out in paragraph 2 of its notification of 1 September 1997 (Ex-
hibit EC-17). According to the European Communities, it is worth quoting this paragraph
in full as it demonstrates the utter inadequacy of Argentina's reasoning on the causal link
between the alleged increased imports and the alleged injury. It reads as follows:

"By Act No. 338 of 12 June 1997, the National Foreign Trade Commis-
sion (CNCE), the body responsible for making the determination in ques-
tion, concluded that "increased imports are causing serious injury to the
domestic industry and that there is a further threat of injury in the absence
of safeguard measures".

This determination is based on a number of preceding conclusions which
are summarized below, with an indication in each case of the correspond-
ing section of the National Foreign Trade Council's Act:

(a) Imports: the increase in imports, both in absolute terms and rela-
tive to domestic production, is of the kind covered by the Agreement on
Safeguards. There is an increase such as to cause significant impairment to
the domestic industry. This conclusion is based on the following facts:

- The c.i.f. value of imports increased by 157 per cent between 1991
and 1995, and by 163 per cent between 1991 and 1996 (Section
VII.1).

- The quantity of pairs imported increased by 70 per cent between
1991 and 1995, and by 52 per cent between 1991 and 1996 (Sec-
tion VII.1).

- The domestic market share of imports also increased substantially.
For all types of footwear, the share of imports in apparent con-
sumption, measured at current prices (pesos), increased from 10
per cent in 1991 to 27 per cent in 1995, while measured in num-
bers of pairs it rose from 12 per cent in 1991 to 21 per cent in
1995, reaching a peak of 25 per cent in 1997 (Section VIII.1 and
VIII.2).

- The growth of imports was greater in the performance sports shoe
segment than for other types of footwear (Section VIII.2).

- Owing to their lower price, imports exerted strong pressure on the
industry, significantly affecting results (Section XIII.1).

- The international picture shows a strong growth of imports of
footwear and major restructuring processes, together with many
cases of government action to restrict such imports (Section IX).

Thus, an absolute growth of imports between 1991 and 1995 has been found to
exist. Furthermore, this increase has also taken place relative to domestic produc-
tion and the domestic market.

(b) Effects of imports on domestic production: increased imports are causing
serious injury to the domestic industry and there is a further threat of injury in the
absence of safeguard measures, according to the factual findings of the investiga-
tion:
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- During the period under investigation, the volume of output de-
clined both overall and for the domestic market. The decline was
greater for the sample of enterprises surveyed than for estimated
total output based on macroeconomic statistics (Section VI.1).

- The performance of production measured at current prices was
different from that of production in physical terms, showing a
growth of 7.7 per cent between 1991 and 1995. This is accounted
for by the fact that the industry shifted production to higher
unit-value products in response to demand factors and the need to
compete in the international footwear trade within the constraints
of the Argentine rules of the game (Section VI.1).

- This decline in output was replaced by imports, essentially cheap
imports, as the investigation shows a growth in apparent con-
sumption, both in current pesos and in pairs, with the sole excep-
tion of the latter estimate for the year 1995, which showed a sig-
nificant drop due to the economic recession (Section XIII.1).

- Production for the domestic market declined proportionally more
than total output, as exports increased significantly over the period
1991-1995 (Section VI.2 and VI.3).

- Although the effect of the special minimum import duties (DI-
EMs) began in 1994 and increased between 1995 and 1996, the
industry's condition has deteriorated, with a demonstrated reduc-
tion in employment, rising inventories and worsening of the eco-
nomic and financial situation of companies (Section VI)."322

5.308 The European Communities argues that examination of this statement reveals that
most of these claimed explanations of causal link are in reality simple references to the
existence of "increased imports" and "injury". The European Communities submits that
the simple juxtaposition of statements about increased imports and injury are clearly not
sufficient to satisfy the requirements of Article 4.2 of the Agreement on Safeguards. As a
previous panel once had the opportunity to note, it is not sufficient for an authority to
refer to the evidence it considered and state its conclusion. "It was incumbent upon the
investigating authorities to provide a reasoned opinion explaining how such facts and
arguments had led to their finding."323

5.309 The European Communities maintains that in the above purported explanation of
causal link, there are only two instances where the situation of the domestic industry is
referred to in any relationship with imports at all. The first is in paragraph (a), fifth indent:
"Owing to their lower price, imports exerted strong pressure on the industry, significantly
affecting results". The second is in paragraph (b), third indent: "This decline in output was
replaced by imports, essentially cheap imports." The European Communities states that it
will demonstrate that these statements are inaccurate and can in no way be considered as
justifying a finding of causal link. Both statements in the EC view are not based on "ob-

                                                                                                              

322 See Exhibit EC-17, document G/SG/N/10/ARG/1, G/SG/N/11/ARG/1 of 15 September 1997, at
page 2-3. The same reasons are also given in the injury notification of 25 July 1997, Exhibit EC-16,
document G/SG/N/8/ARG/1, at pages 37 and 38. See also Exhibit EC-20, document
G/SG/N/10/ARG/1/Suppl. 1, G/SG/N/11/ARG/1, Suppl. 1, at page 2.
323 See Panel Report, Brazil – Milk Powder, at paragraph 286.
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jective evidence" of the existence of a causal link, as required by the first sentence of Ar-
ticle 4.2(c) of the Agreement on Safeguards.
5.310 First, the European Communities argues, the statement that "owing to their lower
price, imports exerted strong pressure on the industry" is wholly unsupported by any evi-
dence. One of the errors committed by Argentina in this case was that there was no analy-
sis of the prices of imports (although there was some consideration of the prices of do-
mestic production). There is therefore no basis to even start to examine whether import
prices might have "exerted pressure" on the domestic industry.
5.311 Secondly, the European Communities considers the claim that imports were dis-
placing domestic production ("this decline in output was replaced by imports, essentially
cheap imports"). The European Communities will show that there are two complementary
errors here. First, output is not shown to have declined and, second, imports did not in-
crease. There can therefore be no question of replacement of domestic production by im-
ports. (A further error is the reference to  "essentially cheap imports"; that has already
been discussed above - there is no analysis of the price of imports).
5.312 The European Communities submits that output did not decline between 1991 and
1996 on any basis. Argentina could only pretend to find a decline by ignoring 1996. Also,
the figures it used related only to production for the domestic market. Exports and sub-
contracting are ignored although they keep the production lines running, employ workers,
and generate revenue. Also, even according to Argentina's own way of calculating pro-
duction (disregarding exports and subcontracting), there was an increase in exports in
value terms even from 1991 to 1995.
5.313 The European Communities states that the complementary error was that imports
(whether from non-MERCOSUR countries only or from all countries) had not increased
(see section V.C.2(a)(i)), a manifest error. The European Communities states that it sub-
mitted material to the Panel which show how imports decreased both absolutely and as a
proportion of domestic production at the end of the investigation period.324

5.314 The European Communities argues that in addition to not providing proper argu-
ments for a causal link, Argentina's analysis is also inadequate in a number of other re-
spects by failing to consider relevant factors which would have demonstrated an absence
of causal link or demonstrated that other causes were to blame for the developments ob-
served. According to the European Communities, these include:

- The failure to carry out a price analysis of imports which could have
shed light on the market relationship between imports and domestic produc-
tion and thus on causal link;
- The structural changes in production patterns occurring in Argentina
which were being brought about deliberately through the operation of the In-
dustrial Specialization Law325. The operation of this law, which allows pro-
ducers to import at much reduced duty rates (including exemption from
minimum specific duties) on condition that they export equivalent quantities)
must have had a number of effects on the various injury factors examined by
Argentina but no allowance is made for this;
- There is another reason why imports could not have been causing any
injury which might have existed. Argentina found serious injury despite the

                                                                                                              

324 EC Graphs 1 and 2.
325 The operation of this scheme is explained in notification G/SCM/N/3ARG/Suppl. 1, of
28 July 1997. Exhibit EC-31.
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presence of the 1993 minimum specific duties, which were in many cases
identical to the 1997 safeguard measures. Thus, even if - despite the imposi-
tion of such duties on imports - the alleged serious injury had occurred, it can
be concluded that the injury could not have been caused by imports. This
would indicate that any "serious injury" would necessarily have been caused
by other factors (e.g. macro-economic difficulties). No explanation is given
by Argentina of how imports could have caused injury in spite of the exis-
tence of the minimum specific duties

5.315 Accordingly, the European Communities asserts, it is impossible to argue that
imports replaced domestic production.
5.316 In response to Argentina's query about what test the European Communities
would suggest concerning a causal link,326 the European Communities underlines its po-
sition that it is not possible to establish a causal link by comparing the beginning of a 5
year period with the end and noting an increase of overall imports and some change in the
condition of the domestic industry – causation is a process and to reveal a causal link it is
necessary to examine and explain what has happened during this period. This is especially
so when a lot else is happening in that period. A major move towards liberalization of
imports in the Argentine economy, an economic crisis (the tequila effect) and the intro-
duction of a system of minimum specific duties on imports of footwear.
5.317 According to the European Communities, it is in particular not possible to claim,
after surveying the evidence, to have established a causal link between imports and injury
when no detailed examination has been made of the relationship between the prices of
imported goods and those of the domestic goods. Price is the means by which products
compete with each other and thus the way in which imports could be found in a safeguard
investigation to be taking market share from domestic production. Argentina was asked to
give more detail on the examination that it did carry out an investigation of prices. The
European Communities asserts that Argentina's answer to Panel questioning 327 merely
confirms the inadequacy of its data since Argentina only presents average figures for the
whole industry and thus ignores the fact that imported shoes were of different types and
that the kinds of shoes produced by the domestic industry and imports varied over the
period. Thus, according to the European Communities, the additional elements which
would have been needed are inter alia an examination of: the trend in imports over the
period; the changes that took place over that period (i.e. the other factors that might have
been involved); a price analysis showing how the prices of imported products affected the
prices of domestic products; and a reasoned explanation of how the trend in imports
caused the injury and the other factors did not. This is precisely what Argentina has failed
to do, for the simple reason, the European Communities submits, that there was no causal
link between imports and the alleged serious injury.
5.318 The European Communities also takes issue with Argentina's invocation of threat
of injury. Perhaps because it realized the weakness of the arguments on serious injury,
Argentina adds to the preface to its list of alleged causality indicators in paragraph (b) of
the text quoted above: "there is a further threat of injury in the absence of safeguard
measures". However, nothing in the reasoning contained in the above quotation points to
a causal link between increased imports and a threat of serious injury. Article 4.1(b) pro-
vides that "a determination of the existence of a threat of serious injury shall be based on

                                                                                                              

326 Infra, para. 5.357.
327 Supra, paras. 5.191-5.194.
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facts and not merely on allegation, conjecture or remote possibility". The European
Communities submits that the same applies a fortiori to the establishment of a causal link.

(ii) Argument of Argentina
5.319 Argentina points out that the Argentine authorities, the CNCE, the Un-
der-Secretary of Trade and the Secretary of Trade, in their respective reports to the Min-
istry of the Economy, clearly established on the basis of substantiated facts and sufficient
evidence that the increase in footwear imports has been the cause of the serious injury to
the industry. For reference purposes, the complete file of the investigation and its findings
were included in the notification to the Committee on Safeguards.
5.320 Argentina argues that the CNCE based its findings on the interaction between a
rapid growth in imports and a decline in the performance of the industry which led di-
rectly to the replacement of domestic production with imports. Argentina refers to Chart
7328 which, it asserts, clearly shows that until 1992, there was no marked change in overall
production, but that the increase in imports from 1991 to 1993 caused a decline in pro-
duction and a corresponding decline in GDP, while the GDP for overall production actu-
ally increased.329 Argentina refers to Chart 8 which, it submits, shows that the GDP of the
economy in general was growing in real terms while the GDP for footwear was decreasing
sharply, even more sharply for footwear than for production or for the economy as a
whole in 1995.330

5.321 According to Argentina, thorough examination of the Technical Report in Act No.
338 reveals a complete and integrated analysis of each relevant factor. Part XIII, Section 2
sets forth the grounds for the Commission's determination that the increase in imports
caused serious injury and that there was an additional threat of injury. The Commission
found that domestic production had decreased, that domestic sales had decreased even
more and that the production had been replaced by imports during the increases and de-
creases experienced by the market in general (1995).
5.322 Argentina submits that in spite of the effects of the DIEMs, which managed to
keep imports below 1993 levels, the effects of imports continued to cause serious in-
jury.331 These harmful effects were shown by the reduction in employment, the increase in
inventories throughout the industry and the deterioration in the economic and financial
situation of the enterprises concerned.332

5.323 Argentina argues that the European Communities is mistaken in concluding that
import levels no longer caused injury following the application of the DIEMs. Argentina
contends that the Commission simply found that imports had decreased to a certain ex-
tent, but its complete analysis confirms (paragraph 98) that the injury continued and that
there was an additional threat of injury in the absence of the DIEMs which were to be
withdrawn.
5.324 Finally, Argentina continues, the GDP data confirms a clear interrelationship be-
tween the increase in imports and the decrease in the industry's GDP. Thus, in analyzing
the causal link, the CNCE points out that: "the Commission … concluded that increased

                                                                                                              

328 Exhibit ARG-3, Technical Report, Chart 7, sheet 5434.
329 Exhibit ARG-3, Technical Report, Table 6, sheet 5431 and Final Report of the Under-Secretary
of Foreign Trade, Exhibit ARG-5, page 13.
330 Exhibit ARG-3, Technical Report, Chart 8, sheet 5435.
331 Exhibit ARG-3, Act No. 338, pages 47 and 48.
332 Exhibit ARG-21, Act No. 338, sheets 5322, 5325 and 5326 and 5851.
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imports are causing serious injury to the domestic industry and that there is a further
threat of injury in the absence of safeguard measures."333

5.325 Thus, in Argentina's view, it is unacceptable for the European Communities to
argue that Argentina did not relate its determination of injury to the state of the industry.
Once it had finished compiling and analyzing the information on, for example, the finan-
cial position in the industry, the CNCE determined that there has been a considerable
decline. Moreover, Argentina concluded that this financial position was brought about by
an increase in inventories and a decline in the industry's sales (break-even point), which
were replaced by imports.
5.326 According to Argentina, the European Communities cannot expect to find the
conclusions of an investigation covering 10,000 sheets compressed into one sheet. The
investigation contains all of the elements required to prove that there has been an increase
in imports and to demonstrate the effects of that increase on the footwear-producing in-
dustry. Thus, it fulfils the requirement of Article 4.2(b) concerning the causal link be-
tween the increase in imports and the serious injury or threat thereof.
5.327 In short, Argentina contends, the CNCE simply proceeded according to Article
4.2(a) and analyzed the factors. Subsequently, when those factors made it possible to
prove the existence of serious injury, the CNCE and the other authorities drew up their
reports emphasizing the rational link between each one of them and the state of the foot-
wear industry (as required by Article 4.2(b)). For example, increased imports = increased
unemployment; increased imports = increased share in the domestic market; decline in
domestic production = increased share of imports in apparent consumption while total
apparent consumption remains stable, and so on.
5.328 Argentina notes that the European Communities attacks these links established by
the Argentine authorities on the grounds that they are not sufficiently substantiated. How-
ever, the European Communities itself, in arguing that Argentina failed to consider "other
factors", is simply making assertions without any empirical backing. It states, for example,
that Argentina failed to carry out a price analysis (when in fact, it did) and concludes that
such an analysis would have shown that other causes were responsible for the mentioned
facts. In other words, Argentina analyses the factors, concludes that there is injury and
demonstrates the causal link, while the European Communities asserts that there are
"other causes" besides the increase in imports that cast doubt on the causal link – but it
does not say what they are so that Argentina can refute its claims. For example, Argentina
queries how the EC statement that it is "the macroeconomic difficulties" that are causing
injury to the domestic industry can be refuted.334

(iii) Response by the European Communities
The arguments in Argentina's first written submission

5.329 The European Communities states that the response in Argentina's first written
submission is brief and unconvincing. It does not address most of the European Commu-
nities' arguments and seeks to obfuscate the issues with references to the Technical Report
and in particular to its conclusions and by complaining that the European Communities
"cannot expect to find the conclusions of an investigation covering 10 000 pages com-
pressed into one page." The European Communities emphasizes that it is not in confor-
mity with the Agreement on Safeguards for an investigating authority to survey a mass of

                                                                                                              

333 Exhibit ARG-3, Act No. 338, page 47.
334 Infra, para. 5.359.
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documents and simply conclude that there is a causal link. It needs to state its reasons and
these reasons need to make sense. The European Communities considers that Argentina
has confirmed the European Communities' conclusion that no causal link was established
by not replying to the EC criticisms of the statement.
5.330 Regarding the issue of causality, the European Communities notes that Argentina
first chooses to refer to Chart 7 to the CNCE Report at page 5434 which is supposed to
clearly show that "until 1992, there was no marked change in overall production, but that
the increase in imports from 1991 to 1993 caused a decline in production and a corre-
sponding decline in GDP, while the GDP for overall production actually increased". Chart
8 to the same Report at page 5435 is called in aid to show GDP for footwear was "de-
clining sharply" in 1995. According to the European Communities, this "clear evidence"
consists of:
• Chart 7 comparing footwear production with total manufacturing production, a pro-

cedure rendered necessary by the fact that footwear production is constantly in-
creasing. There is a relative decline in footwear production between 1992 and 1993,
which according to the European Communities disappears when the scale is shifted.
The European Communities questions whether this shows an industry in distress,
and whether a one-off not-repeated relative decline in 1992-3 justifies safeguard
measures in 1997;

• Chart 8, which in fact is the same as Chart 7 but with the upper line inflated by in-
cluding total domestic product at "market prices". For the European Communities, it
is difficult to see how this can provide any more information than Chart 7.

5.331 The European Communities questions in any event how this demonstrates a
causal link with increased imports particularly since the mechanism by which any in-
creased imports could adversely affect domestic industry, that is the interaction between
the prices of imported and domestic goods has not been analyzed.
5.332 The European Communities notes that Argentina then refers the Panel to Part XIII
Section 2 of the Technical Report in Act N° 338 as setting out the grounds of causality.
For the European Communities, this adds nothing new. The Technical Report in Act N°
338 is reproduced in Argentina's injury notification and the European Communities at-
tached it as Exhibit EC-16. The causality grounds are at page 38 and referred to footnote
67 to the European Communities' first written submission. It is included in the more com-
plete list of "grounds of causality" which the European Communities quoted in extenso
and analyzed above335. The European Communities asserts that Argentina fails to mention
that the European Communities considered this list or of course to reply to the European
Communities' criticisms of it.
5.333 The European Communities argues that, as if accepting that there is nothing to
demonstrate causality, Argentina next resorts to explaining that :

"In spite of the effects of the DIEMs, which managed to keep imports be-
low 1993 levels, the effects of imports continued to cause serious injury"
(paragraph 152) and

"The European Community is mistaken in concluding that import levels
no longer caused injury following the application of the DIEMs. The
Commission simply found that imports had decreased to a certain extent,
but its complete analysis confirms (paragraph 98) that the injury continued
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and that there was an additional threat of injury in the absence of the DI-
EMs which were to be withdrawn" (paragraph 153).

The European Communities contends that this does not make sense. The Agreement on
Safeguards requires that increased imports cause serious injury. It is impossible to con-
clude, while respecting the Agreement on Safeguards, that there was nevertheless serious
injury caused by increased imports despite the fact that import decreased. For the Euro-
pean Communities, if it is true that there is injury, this simply proves that there must be
some cause other than increased imports.

5.334 In the EC view, Argentina's real argument seems to be that there would have been
increased imports if it had not been for the DIEMs and this would then have been the
cause of injury or a threat of injury. The European Communities underlines that this is not
allowed by the Agreement on Safeguards. A threat of injury must be due to an actual
increase in imports. Safeguard measures cannot be justified by a threat of increased im-
ports. The European Communities argues that there is nothing much else in this section
on causality except that Argentina repeats that the investigation was long and compli-
cated, that the CNCE concluded that there was a causal link, and that the European Com-
munities has merely mentioned other possible factors and not demonstrated that they
caused injury. The European Communities contends that there was no serious injury. The
European Communities did not seek to show that other factors caused the alleged serious
injury, which in any case this is not its role. It pointed to the absence of analysis of certain
factors, which Argentina has not refuted. The European Communities points as an exam-
ple to the issue of the Industrial Specialization Law, which promotes imports and exports
by Argentine producers.

Argentina's answers to the Panel's questions
5.335 The European Communities states that the Panel first asked Argentina336 to spec-
ify where in its investigation report it considered the relevance of each injury factor, in
particular for its determination of causation. Argentina responded by explaining the
structure of Act 338 and the CNCE Report, and confirming that the "causality decision"
could be found in the subsection entitled "final conclusions" at the end of Act 338 (pages
47 - 48) which "determines the causal relationship". The European Communities points
out that the subsection of Act 338 to which Argentina is referring corresponds to pages 37
and 38 of the injury notification of 25 July 1997 in Exhibit EC-16 and is reproduced in
paragraph 2 of the notification of 1 September 1997 (Exhibit EC-17) which was quoted in
extenso by the European Communities337. It is this reasoning (or rather list of considera-
tions) which the European Communities analyzed and demonstrated that it did not contain
a justification of a causal link.
5.336 The European Communities argues that the Panel also invited Argentina to pro-
vide the missing causality analysis by asking the following questions at the first meeting:

"20. Argentina makes the argument that the repeal of the DIEMs would have
caused a threat of serious injury to the domestic industry unless provisional safe-
guards were taken. Is it Argentina's argument that removal of the DIEMs neces-
sarily would have led to an increase in imports, and that such increase necessarily
would have caused serious injury? If so, how can Argentina reconcile this argu-
ment with the language in Article 4.1(b) regarding the determination of a threat of
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serious injury (i.e., to be "based on facts and not merely on allegation, conjecture
or remote possibility"). If not, how did Argentina establish and substantiate the
link between the two? Where in the record of the investigation can this analysis be
found?

21. Assuming that an investigating authority finds (i) absolute or relative in-
creases in imports and (ii) serious injury to the domestic industry, what else in
specific terms must it establish in order to demonstrate a causal link between the
two? Please indicate how Argentina addressed this point in its investigation on
footwear, and indicate where in the record this analysis can be found."

5.337 According to the European Communities, the first of these questions (n° 20), is
asking Argentina to justify its "threat of injury" argument. The European Communities
notes that Argentina responds by saying that the removal of the DIEMs would cause im-
ports to increase and that "the level of imports at the moment at which the preliminary
measure was imposed was causing actual serious injury. Further increases could only
aggravate the serious injury."338  The European Communities asserts that it therefore con-
firms that the threat of injury was based on an anticipated rise in imports due to the re-
moval of the DIEMs. The European Communities maintains its position that the clear text
of the Agreement on Safeguards requires that a threat of injury must be due to an actual
increase in imports and cannot be justified by a threat of increased imports, however
probable such an increase might appear.
5.338 The European Communities asserts that it therefore only remains to examine Ar-
gentina's allegation that at the time the provisional measure was imposed the level of im-
ports was causing actual serious injury. According to the European Communities, this is
what the Panel's second question on causality (n° 21) invited Argentina to justify.
5.339 The European Communities contends that Argentina bases its reply to Question
21 on a series of findings and pointing to the places in the investigation record where they
are allegedly to be found. The European Communities quotes the passage in its entirety
and then states that it will demonstrate that they in no way contribute to establishing a
relevant causal link:

"Argentina specifically determined that imports had increased15 at the expense of
national production16 causing sales to fall17 and inventories and associated costs to
increase. The decline in local production as well as the costs associated with in-
creased inventories had been directly responsible for a decrease in the profitability
of the industry18 and resulted in an inability to service debts19 or to remain above
the "break-even point".20  This examination is described in detail in the determi-
nations concerning the factors in Parts VI.1 to VI.9 of Act No. 338."

                                                                                                              

338 Argentina's full response to by the Panel was as follows: "Argentina analysed import trends
before and after the DIEMs. The CNCE reached the conclusion, hardly surprising, that the applica-
tion of import duties in the form of specific duties had caused a decrease in imports, and that if these
duties were removed, imports could be expected to resume the same upwards trend. The level of
imports at the moment at which the preliminary measure was imposed was causing actual serious
injury. Further increases could only aggravate the serious injury. These are not hypothetical conclu-
sions, but conclusions based on import trends observed during the analysis period and the injury they
caused during that period. In determining the threat of injury, the authorities always have to antici-
pate future events. However, when future trends are projected on the basis of objective evidence of
imports in the recent past, the results can never be considered as mere speculation or conjecture."
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---------------
15 Page 47 of Act No. 338 indicates absolute increases in volume and value terms
for the periods 1991-1995 and 1991-1996. In terms of value, the penetration of im-
ports increased for all types of footwear during the investigation period.
16 The market share of imports also increased during the period, from 12 per cent
in terms of volume in 1991 to 21 per cent in 1995 (see Act No. 338, page 47, and
the CNCE Technical Report, sheet 5504 and Table 21a, sheet 5505). According to
the CNCE's estimates, domestic production in the sector fell by 15 per cent be-
tween 1991 and 1995, while the replies to the questionnaires from the medium and
large enterprises showed a sharper decrease of 24 per cent during the same period
(see Act No. 338, pages 16 to 17).
17 The CNCE determined, on the basis of the replies to the questionnaires for
large and medium enterprises, that sales fell by 27 per cent in volume and 15 per
cent in value between 1991 and 1995 (see Act 338, page 18).
18 The data on profitability showed consistent weakness during the period. Prof-
itability indexes showed significant decreases in all cases (including operating
profits, sales profitability, earning power of assets and yield of capital) (Act No.
338, page 24, and Annex 4, Table 8, sheet 5467 of the CNCE Technical Report).
19 See CNCE Technical Report, sheet 5467 and sheet 5665, Annex 4, Table 9,
which shows a decline in the ability to cover interest costs from 1993-1995, with a
recovery in 1996 to a level still below the 1993 level.
20 The small increase in the value of production during this period clearly did not
generate enough income to cover costs. The decrease in sales profits narrowed the
gap between sales revenue and the "turning-point". In 1995 and 1996, sales reve-
nue was below the "turning-point" and enterprises were unable to cover their fixed
and variable costs and convert sales into profits (Act No. 338, page 24, and CNCE
Technical Report, sheet 5471, and Table 12 and Chart 23, sheets 5472 and 5473.)]

The allegation that the increase in imports was "at the expense of national pro-
duction"

5.340 The European Communities states that the issue of the increase in imports has
been sufficiently discussed in connection with the EC arguments under Article 2.1. It is
only necessary to recall that the increase was established by including MERCOSUR im-
ports, comparing the beginning of the investigation period to the end and ignoring the
trend at the end of the period. In any event, the European Communities continues, there is
no justification for the suggestion that domestic production was suffering. Argentine sta-
tistics clearly demonstrate that the domestic industry was capturing an ever increasing
share of the domestic market during the end of the period.339 In 1996, the domestic in-
dustry occupied 72 per cent of the market.340

The allegation that the increase in imports was causing sales to fall

5.341 The European Communities notes that the authority for the allegation that the
increase in imports was causing sales to fall is said in footnote 17 to be at page 18 of Act
338. This corresponds to page 16 of notification G/SG/N/8/ARG/1 in Exhibit EC-16. The
referenced text is simply a description of the sales of part of the Argentine industry and
contains no analysis of any causal link to imports.

                                                                                                              

339 The EC refers to EC Graph-2.
340 Exhibit EC-16, at page 26.
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5.342 The European Communities in particular draws the attention of the Panel to the
fact that the figures provided on sales related to the domestic sales of own-production
footwear by the sample group of large and medium enterprises. Of course, the European
Communities asserts, such a fall could also be explained by sales of non-own-production
footwear or even by loss of sales to companies outside the sample group of large and me-
dium enterprises. Indeed, two paragraphs further it is revealed that 34 per cent of the re-
sponding small enterprises said that their sales had increased. Furthermore, and as a fur-
ther example of the lack of representativity of the figures on sales and of the inconsistent
approach followed during the investigation, it should be noted that the CNCE specifically
stated that "companies exclusively producing footwear experienced, in general, increases
in the amount of their sales and profits."341

5.343 According to the European Communities, the unreliable and unrepresentative
character of these sales figures is also clear when they are contrasted with the positive
developments on production which increased by 7.7 per cent over the reference period. If
there was a drastic fall in sales by the Argentine industry over the reference period as
suggested by Argentina, the European Communities asks how can production have in-
creased by 7.7 per cent and where in the determination can any explanation of this contra-
diction be found?

The allegation that decline in production and increase in costs had been directly
responsible for a decrease in profitability

5.344 The European Communities argues that no authority is given for the allegation in
Argentina's answer to Question 21 that imports caused inventories and associated costs to
increase. The only authority which is given is in footnote 18 which is supposed to support
the allegation that this increase in inventories and associated costs (together with the al-
leged decline in production) was "directly responsible for a decrease in profitability". The
relevant reference in footnote 18  is to Act No. 338, page 24, and Annex 4, Table 8, sheet
5467 of the CNCE Technical Report. The European Communities invites the Panel to
refer to page 24 of Act No. 338 (which corresponds to page 20 of notification
G/SG/N/8/ARG/1 in Exhibit EC-16). It should first be noted that this page is purely de-
scriptive and contains no causality analysis. It is also important to note Argentina's admis-
sion in its notification (and Act 338) that:

"out of the total number of cases for which the corresponding accounting infor-
mation could be obtained (six "large" and six "medium" enterprises) a subset con-
sisting of firms devoted exclusively to footwear production was split off. Al-
though this subset does not constitute a representative sample of the sector, since
it consists of only four "medium" enterprises, it was taken as a guide since the
trend is not affected by other activities (imports or the production of other
goods).342"

5.345 In other words, the European Communities contends, this description of the fi-
nancial position cannot be taken as representative even of large and medium companies.
The underlying data referred to (Annex 4, Table 8, sheet 5467 of the CNCE Technical
Report – Exhibit ARG-3) does in any event not show an industry showing "serious in-
jury."

                                                                                                              

341 Exhibit ARG-3, Technical Report, sheet 5471.
342 See first paragraph of Section 9 on page 20 of Notification G/SG/N/8/ARG/1 in Exhibit EC-16.



Argentina - Footwear (EC)

DSR 2000:II 689

The allegation that decline in production and increase in costs resulted in an in-
ability to service debts or remain above "break-even point"

5.346 The European Communities submits that the authority given for the allegation that
the decline in production and increase in costs resulted in an inability to service debts is
given in footnote 19 which refers to sheet 5467 and sheet 5665, Annex 4, Table 9 of the
CNCE Technical Report, which is said to show "a decline in the ability to cover interest
costs from 1993-1995, with a recovery in 1996 to a level still below the 1993 level."
5.347 The European Communities argues that the authority given for the allegation that
the decline in production and increase in costs resulted in an inability to remain above
"break-even point" is given in footnote 20 which refers to page 24 of Act No. 338 and
sheet 5471, and Table 12 and Chart 23, sheets 5472 and 5473 of the CNCE Technical
Report.
5.348 The European Communities has already noted that page 24 of Act No. 338 corre-
sponds to page 20 of notification G/SG/N/8/ARG/1 in Exhibit EC-16 which is describing
the situation of an unrepresentative subset of large and medium-sized companies.

The rest of Argentina's answer to Question n° 21
5.349 The European Communities asserts that Argentina draws on the above findings
and a quotation from the conclusion to its injury analysis to make an unwarranted state-
ment that "the decline in profitability took place simultaneously and was directly related
to the increase in imports". According to the European Communities, the simultaneity and
direct relationship are nowhere shown by Argentina. In fact, the Argentine import statis-
tics illustrated in EC Graph 1 demonstrate the opposite, since it shows imports declining
since 1993.
5.350 The European Communities notes that the only authority quoted by Argentina in
its answer to support its claim is the determinations concerning GDP trends. This is a
reference back to the Charts 7 and 8 discussed at the first meeting of the Panel. It is true
that there was a relative decline of the footwear industry in Argentina between 1992 and
1993 but this did not continue as reference to these Charts shows.
5.351 In any event, the European Communities challenges Argentina's assertion that a
relative decline in relation to the manufacturing industries as a whole can be considered
"serious injury" within the meaning of the Agreement on Safeguards. Finally, the Euro-
pean Communities agrees that the Agreement on Safeguards does not require that all of
the factors considered in Article 4:2(a) need be negative. The Agreement does however
require that the relevant injury factors be shown to be caused by increased imports and
that Argentina has not done.

(iv) Rebuttal by Argentina
5.352 Argentina notes that the concept of causality calls for the establishment of a link
between the growth of imports and the existence of the injury factors relevant to the
situation of the industry. The CNCE based its conclusion that there was such a causal link
on the interaction between the rapid growth of imports and the deteriorating performance
of the footwear industry which led to the replacement of domestic production by imports.
5.353 Argentina submits that if it disaggregates the components of this relationship, it
cannot but agree with the European Communities concerning the absence, in the Agree-
ment on Safeguards, of a precise definition of "objective evidence".343 According to Ar-
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gentina, the European Communities cannot argue that Argentina has not used objective
evidence as a basis for the analysis of the factors set forth in Article 4.2(a). The objective
evidence which, in Argentina's view, proved the existence of a causal link is contained in
the file of the investigation.
5.354 Argentina notes that the European Communities quotes the Panel Report on "Bra-
zil – Imposition of Provisional and Definitive Countervailing Duties on Milk Powder and
Certain Types of Milk from the European Economic Community"344, explaining that it is
not enough for the competent authority to recite facts. Argentina certainly does not dis-
pute this assertion. The panel's conclusions in the mentioned Report refer strictly to Ad-
ministrative Order 297 of the Government of Brazil which imposed a provisional measure
(qualitatively different, surely, from a definitive measure). In this case, the definitive
measure was based not only on the CNCE Technical Report, which provided the justifi-
cation for Part XIII of Act No. 338 (final opinions of the CNCE) setting forth in detail the
reasons and methods behind the CNCE's evaluation of the evidence (pages 46-48), but
also on the evaluation contained in the Final Report of the Department of Foreign Trade,
which forms part of the reasoned substantiation of the causal link.
5.355 Moreover, Argentina continues, to draw an even clearer distinction between the
"Brazil – Powdered Milk" case and the safeguard measure applied by Argentina, para-
graph 292 of the above-mentioned Report specifies that the disputed Brazilian order
(which established provisional duties) does not include a definition of such elements as
domestic industry, and the panel could not therefore discern how the authorities had ex-
amined the volume of the imports, the price effects of the imports and the consequent
impact of the imports on the domestic industry. In this case, Argentina argues, the CNCE
clearly defined the domestic industry, analyzed the volume of imports both in absolute
and relative terms, defined the so-called "break-even point" (negative impact on prices)
and confirmed the specific effect of imports on the industry.
5.356 Argentina argues that if all of the elements by which Argentina substantiated the
causal link on which its decision was based are borne in mind, i.e. the CNCE Technical
Report, the notification of injury submitted to the Committee in accordance with the
agreed format, and Resolution 987/97 itself, published in the Official Bulletin, the two
cases appear to be quite different from each other.
5.357 Argentina notes that the investigating authority assessed the pressure being exer-
cised by imports and their replacement of domestic production. Argentina questions, if
this does not constitute a reasoned development of the causal link, what in the way of
Cartesian logic might be more convincing to the European Communities, or when could
the legal standard be met?

(b) Other Factors – Second Sentence of Article 4.2(b)

(i) Argument of the European Communities
5.358 The European Communities states that the second sentence of Article 4.2(b) of the
Agreement on Safeguards requires an investigating authority to eliminate the effect of
other factors than the increased imports in its causality analysis and provides that injury
caused by these "shall not be attributed to increased imports." Thus, even if it were correct
for Argentina to assess the volume of imports by including MERCOSUR imports and it
had been able to show a causal link between these overall increased imports and serious
injury (quod non), the European Communities submits that it would still have been neces-

                                                                                                              

344 SCM/179.
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sary for Argentina to examine whether and to what extent the MERCOSUR imports had
been causing injury and to have allowed for this effect so as not to attribute this injury to
the increased imports subject to the proceeding.
5.359 The European Communities argues that another factor which could have been
contributing to any injury which might have existed and which should have been allowed
for under the second sentence of Article 4.2(b), is the general economic situation. Ac-
cording to the European Communities, Argentina admits the relevance of macroeconomic
difficulties where it refers in the "Final Opinions" of the injury analysis345 to the fact that
"[i]t was not foreseen that the pressure exerted on the market by imports would develop
so rapidly in a period in which the national economy was experiencing macroeconomic
difficulties". Furthermore, Argentina also refers to the so-called "tequila effect" as being
relevant346.
5.360 Furthermore, the European Communities notes that Argentina acknowledges in
Resolution 226/97347, imposing provisional safeguard measures, that

"the technical report of the above-named body [the National For-
eign Trade Commission] considered the difficult situation of the
domestic industry and the financial situation of the main footwear
companies, whose debts are increasing as domestic sales fall, and
this partly as a result of import trends". (emphasis added)

5.361 The European Communities argues that although Resolution 226/97 concerns the
imposition of provisional safeguard measures, this statement is equally relevant for de-
finitive safeguard measures, since it relates to the alleged existence of a "difficult situa-
tion" which would be partly the result of import trends. Whilst such an alleged "difficult
situation" (i.e. the alleged existence of serious injury) is also the basis for the imposition
of definitive safeguard measures, Argentina did not, in its investigation, analyze the other
factors which it had admitted existed and could be the possible cause of such situation.
5.362 With respect to the Industrial Specialization Law, the European Communities
states that Argentina says that the Industrial Specialization Law was investigated and
found to be "insignificant". The European Communities finds this difficult to believe and
submits that it has searched in vain in the volumes of data produced by Argentina to de-
termine what "insignificant" means. Why, the European Communities queries, did the
investigating authority not consider the figures for imports and exports of footwear under
this regime? The European Communities points out that there was no data anywhere in
the voluminous reports which could help to establish what "insignificant" means. Only in
its reply to the European Communities' questions did Argentina state that in 1996 the
proportion of total imports benefiting from this regime was 9.7 per cent.348

5.363 The European Communities would repeat that such a figure is more significant
than it appears at first sight since only Argentine manufacturers can benefit from the
scheme and then only on condition that they export equivalent quantities. Imports under
the Industrial Specialization Law as a percentage of the total imports by Argentine manu-
facturers would be much higher.

                                                                                                              

345 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 38. See also Exhibit EC-17, document
G/SG/N/10/ARG/1, G/SG/N/11/ARG/1, at page 3, where Argentina notes a significant drop in con-
sumption in 1995, due to the "economic recession".
346 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 14.
347 See Exhibit EC-12, document G/SG/N/6/ARG/1/Suppl. 1, G/SG/N/6/ARG/1/Suppl. 1, at page 2.
348 This is the figure given in Argentina’s answer to EC Question 4.
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5.364 The European Communities maintains its position that Argentina should have
taken account of the impact of the Industrial Specialization Law in its causality analysis
and was wrong to dismiss it as "insignificant". First, its purpose was to increase subcon-
tracting and would have had the effect of increasing imports, exports and sales on
non-own-production footwear during the latter part of the investigation period. It there-
fore had an effect on many of the statistics which Argentina analyzed in order to assess
the impact of imports. Its effects should have been taken into account in order to validly
compare the beginning of the reference period with the end. This was all the more impor-
tant because it was a temporary phenomenon and was suspended in August 1996.349

5.365 With regard to indebtedness, the European Communities argues that Argentina
has repeatedly claimed that its industry is suffering from indebtedness. However, and
apart from the fact that the data obtained during the investigation on profit and losses are
not representative, the European Communities asserts that nowhere has Argentina as-
sessed the origin of such debts and their effect on the alleged injury of the industry. Any
such debts do not appear in any event to be related to imports and would accordingly be
another factor, alleged by Argentina in its injury determination, but which the Argentine
authorities have failed to assess in their causality determination. In reality, any such debts
would appear to be the result of the miscalculation of the Argentine producers which,
according to Argentina350, significantly increased its installed capacity without due regard
to the evolution of the local and foreign footwear markets.

(ii) Argument of Argentina
5.366 Argentina argues that it addressed the only other factor considered relevant to the
injury to its industry, the so-called "tequila effect", and ensured that the injury caused by
that factor was not attributed to increased imports (as required under Article 4.2(b) of the
Agreement on Safeguards). Argentina points out that during 1995, market conditions had
grown worse; in any case, the CNCE specifically verified that imports were particularly
damaging in the context of these depressed macroeconomic conditions.351 Argentina
states that it was under no obligation to evaluate any other possible factor, but to be sure
that imports were the cause of the serious injury.
5.367 Argentina also maintains that it found that imports under the Industrial Speciali-
zation Regime were insignificant and, consequently, could not cause injury.352 Thus, con-
trary to the European Communities' claims, Argentina argues that it did evaluate this
"other factor". The analysis took account of the conditions in which the imports took
place in the context of the mentioned regime, and concluded that they had contributed
marginally to a change in production patterns of Argentine enterprises in the footwear
sector353.

                                                                                                              

349 Reply of Argentina to Panel question, infra, note 353.
350 Supra, para.5.273.
351 Exhibit ARG-2, Act No. 338, page 47.
352 Exhibit ARG-2, Act No. 338, page 28.
353 In response to questioning by the Panel concerning the nature and operation of the Industrial
Specialization Programme, Argentina clarified that the Industrial Specialization Programme was
described in Argentina's notification to the Committee on Subsidies and Countervailing Measures on
24 July 1997.353 According to Argentina, the operation of the Industrial Specialization Programme
can briefly be described as consisting in granting a benefit to certain enterprises by permitting them
to import goods subject to the payment of an import duty of 2 per cent over the first three years
(1993-1996), subsequently increasing according to a formula contained in the regulations to Decree
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5. Article 5.1 of the Agreement on Safeguards -  Alleged Failure
to Demonstrate that the Safeguard Measure was Applied only
to the Extent "Necessary" to Prevent or Remedy Serious Injury
and Facilitate "Adjustment

(a) Argument of the European Communities

(i) "Necessary"
5.368 The European Communities points out that the first sentence of Article 5.1 of the
Agreement on Safeguards provides that: "A Member shall apply safeguard measures only
to the extent necessary to prevent or remedy serious injury and to facilitate adjustment.
[…]". The European Communities states that, for the reasons outlined, it cannot accept
that a safeguard measure should have been imposed in this case. However, even if the
Panel should find that Argentina's analysis of increased imports, serious injury and causa-
tion was correct, the European Communities submits that Argentina violated Article 5.1
of the Agreement on Safeguards because the measures were not necessary and the most
suitable to remedy any serious injury and facilitate adjustment.
5.369 According to the European Communities, the fact that safeguard measures are
"limitative and deprivational in character or tenor and impact upon Member countries and
their rights or privileges and upon private persons and their acts" was clearly recognized
by the Appellate Body in United States – Restrictions on Imports of Cotton and
Man-made Fibre Underwear.354 In the light of that characterization, the Appellate Body
drew the conclusion that an importing Member should not be allowed "an enhanced abil-
ity to restrict the entry into its territory of goods in the exportation of which no unfair
trade practice such as dumping or fraud or deception as to the origin, is alleged or
proven"355, by taking safeguard action beyond the strict limits laid down in the relevant
WTO provisions.
5.370 The European Communities contends that the term "necessary" in Article 5.1
indicates the "fit" between the cause of injury and any safeguard measure to be applied. In
other words, Article 5:1 requires that the safeguard measure be specifically tailored to

                                                                                                              

2641/92 creating the Industrial Specialization Programme. The benefit is granted to enterprises
which undertake to carry out exports exceeding the quantities exported in 1992 by a given amount.
The enterprises in question are supplied with a certificate which they must present to the General
Customs Directorate (DGA) in order to obtain the benefit. The certificate is only issued if the enter-
prises registered in the Industrial Specialization Programme provide a document proving that they
have carried out the exports as provided for in the programme and are thus entitled to the benefits.
Argentina states that these benefits were available until August 1996, when it was decided to sus-
pend them in respect of new enterprises. Indeed, Decree 977/96 ordered this suspension as from
August 1996. In any  case, the programme was to be concluded in 1999. Following the suspension in
August 1996, the programmes originally submitted by enterprises and approved the implementing
authority remained in force. Argentina further explained that when the DIEMs were imposed, the
enterprises that had been approved under the Industrial Specialization Programme wished to con-
tinue importing at the reduced duty rate of 2 per cent under the benefit. Subsequently, it was decided
to limit this benefit and apply a formula for calculating import duties to be paid by enterprises bene-
fiting from the Industrial Specialization Programme. Although continuing to receive a benefit in that
they were able to pay an import duty lower than the DIEMs, the beneficiary enterprises nevertheless
had to pay substantially more than the original 2 per cent. Argentina asserts that this adjustment was
introduced by MEYOSP 543/95.
354 Appellate Body Report, WT/DS24/AB/R, adopted 25 February 1997, DSR 1997:I, 11, at 23.
355 Appellate Body Report, ibid.
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remedy the injury; the measures may neither be so broad as to overcompensate for the
injury, or so narrow as to fail to remedy the injury. As stated in the last sentence of Article
5.1: "Members should choose measures most suitable for the achievements of these ob-
jectives."
5.371 Furthermore, the European Communities continues, Article XIX:1(a) GATT356

requires that safeguard measures must be necessary to remedy serious injury. Article 5.1
of the Agreement on Safeguards requires that the temporary protection from foreign com-
petition must be necessary to prevent or remedy serious injury, as well as to facilitate
adjustment by the domestic industry357. The rationale for these two provisions is clearly
that protection of an inefficient industry sector with no recovery prospects by means of
safeguard measures should be excluded. A WTO Member seeking to take a measure under
the Agreement on Safeguards must put forward convincing evidence demonstrating that
such a measure is, in its scope and level, "necessary".
5.372 The European Communities submits that Argentina failed to provide any justifi-
cation as to the reasons why the specific minimum duties applied were "necessary" in the
present case. First, the European Communities notes that Argentina imposed definitive
safeguard measures on a full range of footwear products which, according to the Argen-
tine analysis, were divided into 5 categories of footwear. Whilst Argentina failed to dem-
onstrate the existence of serious injury or threat thereof in all and each of these sectors, it
imposed safeguard measures to the products included in all five categories. Such meas-
ures clearly were not "necessary". The European Communities particularly objects to the
fact that there is no justification, or even explanation, of the level of minimum specific
duties imposed by Argentina. The calculation of the duties appears completely arbitrary.
5.373 Second, the European Communities argues that Argentina's analysis of the years
1991-1995 was based on imports from both MERCOSUR countries and
non-MERCOSUR countries, while the safeguard measure only applies to the latter.
Clearly, if the analysis would demonstrate that all imports (from both sides) had caused
serious injury to the domestic industry, quod non, a safeguard measure limited to
non-MERCOSUR imports would violate Article 5.1 of the Agreement on Safeguards,
since the application of a safeguard measure to non-MERCOSUR countries only would
place the burden of the measure beyond what was "necessary" to remedy the limited de-
gree to which those countries had contributed to the injury. In short, Argentina would
have overcompensated for the degree to which non-MERCOSUR imports had contributed
to the injury.358

                                                                                                              

356 Article XIX:1(a) GATT 1994 refers, in virtually identical terms, to the "extent and for such time
as may be necessary to prevent or remedy such injury".
357 See also the Preamble of the Agreement on Safeguards, second last paragraph: "[r]ecognizing
the importance of structural adjustment and the need to enhance rather than limit competition in
international markets."
358 In response to questioning by the Panel, the European Communities stated that Article 5.1 of
the Agreement on Safeguards sets out that a safeguard measure shall only be applied "to the extent
necessary" to prevent or remedy the serious injury which is being caused by increasing imports. If
safeguard measures are not to be applied within a regional integration area, such as a customs union,
a positive injury determination may only be made if the serious injury is caused by the extra-zone
imports. Thus, according to the European Communities, it is not a question of "overcompensation"
but rather of whether increased extra-zone imports cause the serious injury to the domestic industry,
and subsequently what measure, given this link, is necessary to prevent or remedy such injury. If
serious injury is caused by other factors, for example intra-zone imports, no measure should be im-
posed on extra-zone countries.
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5.374 Finally, the European Communities submits, as noted above, the alleged serious
injury occurred despite the presence of minimum specific duties of a similar, and in many
cases identical, amount as those applied by the safeguard measure now in force. Since
Argentina claims to have found actual serious injury during the investigation period, the
minimum specific duties have therefore not been effective to remedy injury to the domes-
tic industry. Thus, the same minimum specific duties in the form of a safeguard measure
cannot be considered "necessary" in the sense of Article 5.1 of the Agreement on Safe-
guards.
5.375 The European Communities points out that Argentina misrepresents the EC argu-
ment as meaning that it (Argentina) should be prevented from applying safeguard meas-
ures because the European Communities considers that the industry has no hope of recov-
ery. The first reason that this is inaccurate is that the European Communities does not
consider the Argentine industry injured at all. The point the European Communities was
making however is that the majority of imports and all the increase in imports is coming
from MERCOSUR countries.359 and that that safeguard measures which according to
Argentina cannot be applied to MERCOSUR would have no hope of preventing or reme-
dying the supposed serious injury and no prospect of facilitating adjustment. They are
therefore neither necessary nor suitable. Therefore, applying the burden of the safeguard
measure only on non-MERCOSUR countries places the burden of the measure beyond
what was "necessary" to remedy the limited degree to which those countries had contrib-
uted to the injury. In other words, Argentina has overcompensated for the degree to which
non-MERCOSUR imports had contributed to the injury.
5.376 The European Communities argues that the objective of the safeguard instrument
is to provide temporary relief during a limited period of time so that a domestic industry,
which has suffered "serious injury", can adjust360. This objective is incorporated in the
text of Article 5.1, which speaks of "adjustment" and in the text of Article 7, which un-
derlines the "temporary" aspect of safeguard measures. The safeguard instrument is
therefore a useful tool to help an industry through a difficult period. Furthermore, as has
already been noted, any alleged injury situation could not have been redressed by impos-
ing safeguard measures solely on decreasing non-MERCOSUR imports, whilst exempting
from the measure rapidly increasing MERCOSUR imports. The European Communities
concurs with the United States where it claims361 that Argentina violated Article 5.1 of the
Agreement on Safeguards. The United States states362 that "[d]espite identifying
MERCOSUR as the source of the injurious imports, however, Argentina proceeded to
implement a safeguard measure that was not designed to affect the imports that caused the
injury, and thus could not remedy the serious injury suffered by the domestic industry nor
facilitate its adjustment to import competition." These comments by the United States
closely resemble what the European Communities has said in its own submission.
5.377 According to the European Communities, Argentina has, in attempting to defend
its measure further demonstrated its excessive nature. The European Communities states

                                                                                                              

359 EC Graph-1.
360 The US, infra, para. 6.34, states that "the purpose of a safeguard measure is to provide the af-
fected domestic industry with a temporary buffer from increasing imports that are causing or threat-
ening serious injury to the industry. This 'time out' permits the beleaguered domestic industry to
adjust to import competition either through technological or economic advances, or through a transi-
tion to other productive uses."
361 Infra, para. 6.33-6.39.
362 Infra, para. 6.36.
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that Argentina has explained in response to a question from the European Communities
that the Undersecretary recommended that an "acceptable level of imports" would be 11
million pairs.363 The European Communities notes that the 21 February 1997 notifica-
tion364 nowhere refers to this number, or to the Report of the Undersecretary in general,
which Argentina for the first time made available, as an Annex to its first submission. The
European Communities notes that the arbitrary figure of 11 million pairs is far below the
average of import figures of 1993, 1994 and 1995, which were 22 million, 20 million and
15 million pairs respectively. The European Communities also notes that Argentina gave
no explanation as to why the years 1990, 1991 and 1992 were chosen and not the three
years which preceded the safeguard measure.
5.378 The European Communities submits that if the measure would have been intro-
duced as a 'quantitative restriction' in terms of the Safeguards Agreement, which it was
not, such low level of imports would have clearly violated the requirement set out in Arti-
cle 5.1 of this Agreement, which would have obliged Argentina "not [to] reduce the
quantity of imports below the level of a recent period which shall be the average of im-
ports of the last three representative years for which statistics are available." The notifica-
tion of 21 February 1997 contains no analysis whatsoever as to why this figure was cho-
sen by the Argentine Undersecretary and not another, higher number. Accordingly, the
European Communities submits, Argentina has also violated Article 5.1 of the Agreement
on Safeguards by adopting a measure designed to bring the level of imports down below
the limit indicated in the second sentence of Article 5.1 in respect of quantitative restric-
tions.
5.379 Finally, the European Communities asserts that it is concerned by the confusion
which persists in the mind of the drafters of Argentina's Submissions. For example, Ar-
gentina insists - again - that its

"decision to exempt Mercosur from the measure is consistent with the
various international provisions by which Argentina is legally bound: with
Article XXIV:8(a)(i) […] and with Common Market Council Decision
17/96."365

5.380 The European Communities repeats - again - that this issue is not contested, nei-
ther under Article XXIV, nor under Article XIX, nor under the footnote of Article 2:1,
nor under Article 2:1 itself, nor under Article 5:1 Agreement on Safeguards. The Euro-
pean Communities has never - in any of its written or oral statements - made the point that
Argentina was not allowed to exempt the members of the customs union from the meas-
ure. It therefore asks the Panel to disregard Argentina's conclusions that somehow the
EC's position would imply that

"Mercosur cannot constitute a customs union in the footwear sector if any
of its members is required to apply a safeguard measure"

or, a contrario, that the EC's position would be tantamount to

"a denial of the right of members of a customs union to eliminate a re-
striction to trade, such as a safeguard."

5.381 The European Communities argues that these allegations have no ground in the
observations made by the European Communities and they can therefore only confuse the
matter and give a wrong impression of the EC's position. What the European Communi-

                                                                                                              

363 Supra, note 259.
364 Document G/SG/N/6/ARG/1, G/SG/N/7/ARG/1, Exhibit EC-11.
365 Emphasis added.
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ties has objected to was that Argentina interpreted Article 2:1 Agreement on Safeguards
(and its footnote) in such a way as to allow for a "methodology" whereby Mercosur im-
ports would be included in a determination of "increased imports" while not applying
measures to those countries. The European Communities stresses that it is this inconsis-
tency which defines the so-called "Mercosur Question", not the exclusion of the applica-
tion of the safeguard measure to members of the customs union as such.

(ii) Adjustment Plan
5.382 According to the European Communities, Argentina submitted366 only very lim-
ited and unconvincing information as to the adjustment plan which would allegedly re-
store the domestic industry's competitiveness while its footwear industry would be tempo-
rarily shielded from foreign competition. The adjustment plan does not appear to contain
detailed plans of changes to be achieved or targets to be attained. For example, it is silent
on the time-span during which the programme would be in force; on the detailed objec-
tives to be achieved (where the sector should be after a certain period of time with regard
to production, employment, quality, etc); on the public support for the plan; on the in-
struments to be used (subsidies, interest rate reductions, etc); on the criteria to be used;
and on specific actions for SME's; etc. Furthermore, the European Communities argues,
the Argentine authorities acknowledged367 that they have been "unable to reach firm con-
clusions with regard to the plan's prospects of success". It is clear that by not giving suffi-
cient and convincing consideration to the adjustment plan, a fortiori, Argentina has failed
to examine how that measure could be necessary to "facilitate adjustment". Regarding the
argument by Argentina that no information needs to be notified concerning an adjustment
plan, the European Communities notes that this statement is contradicted by Argentina's
own analysis of the safeguard instrument368, where the conditions of a "viable plan for
restructuring the industry" is mentioned in addition to other requirements.

(b) Argument of Argentina
5.383 Argentina states that the Argentine authorities decided to apply a safeguard meas-
ure on the basis of the investigation carried out in conformity with the provisions of the
Agreement on Safeguards (Articles 2 and 4) and in order to remedy the injury and facili-
tate adjustment of the domestic industry as provided for in Article 5. According to Argen-
tina, the interpretation provided by the European Communities is unacceptable in that it is
subjective, and fails to analyze the various elements contributed by the investigation.
5.384 Argentina begins by rejecting the European Communities' statement that a meas-
ure may not be applied in order to protect an inefficient sector with "no recovery pros-
pects". The Agreement on Safeguards speaks only of applying a measure in order to rem-
edy injury and to facilitate adjustment, and does not lay down any standard or provide a
definition of an "inefficient" industry or one with "no recovery prospects". According to
Argentina, acceptance of this EC principle would imply that any industry of a WTO
Member country could be prevented from having recourse to the safeguard remedy merely
on the basis of a judgement pronounced unilaterally by another Member of the Agree-
ment. What counts is compliance with the requirements of the Agreement on Safeguards,

                                                                                                              

366 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 34-36. See also Exhibit EC-20, docu-
ment G/SG/N/10/ARG/1/Suppl. 1, G/SG/N/11/ARG/1/Suppl. 1, at page 2.
367 See Exhibit EC-16, document G/SG/N/8/ARG/1, at page 35.
368 Exhibit EC-16, at page 37.
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not the subjective description of an industry by another Member which, as in this case, is
in fact questioning the measure.
5.385 Secondly, Argentina maintains, the duties applied were calculated according to
the criterion of maintaining a volume of imports of 11 million pairs per year. Defining a
volume and applying a measure designed to achieve that result is very different from the
"arbitrary calculation" that the European Communities claims the Argentine authorities
applied.
5.386 Argentina argues that the only specific requirement in the Agreement on Safe-
guards concerning the adjustment plan for the original measure is that the measure must
be necessary to facilitate adjustment (Article 5.1). Argentina notes that the Agreement on
Safeguards does not require the specific elements mentioned by the European Communi-
ties to be included in the adjustment plan (for example, "objectives", time-spans", etc.). In
fact, the Agreement on Safeguards does not lay down any requirements concerning the
adjustment plan. Only in the case of the extension of a measure, Article 12.2 calls for the
submission of evidence that the industry concerned is adjusting. Argentina states that the
Argentine Government found specifically that the industry had assumed the commitments
of the adjustment plan that it had submitted, which would be supervised by the competent
authority (Resolution 987/97 – G/SG/N/10, and 11/ARG/1/Suppl.1 of 10 October 1997).
These commitments are set forth in detail in Part XI of Act No. 338.
5.387 According to Argentina, the problems of fulfilling the Article 5.1 objectives to
remedy the injury and facilitate adjustment detected during the application of the measure
do not derive from the design of the measure – i.e. from exempting MERCOSUR from the
application of the measure – as claimed by the European Communities, and the United
States. The decision to exempt MERCOSUR from the measure is consistent with the vari-
ous international provisions by which Argentina is legally bound: with Article
XXIV.8(a)(i) which authorizes the dismantling of trade restrictions in the context of a
customs union, and with Common Market Council Decision 17/96 by which the above
obligation is implemented within MERCOSUR.
5.388 Argentina submits that to claim that the objective of Article 5.1 was doomed from
the outset by the exclusion of MERCOSUR imports from the measure is tantamount to
asserting either that MERCOSUR cannot constitute a customs union in the footwear sec-
tor if any of its members is required to apply a safeguard measure or, a contrario, to a
denial of the right of members of a customs union to eliminate a restriction to trade such
as a safeguard.
5.389 Argentina stresses that it does not dispute the fact that the objective of the safe-
guard measure is to provide relief to the domestic injury experiencing difficulties, al-
though it does not share the EC view that by applying the measure only to imports from
outside the MERCOSUR zone it was preventing the objective of Article 5.1 from being
attained. Argentina states that it is important to point out that the imports from outside the
MERCOSUR zone did not decline in the period following the adoption of the safeguard
measure - in fact, they increased. Even more serious, they increased in 1997 and 1998,
showing that imports from outside MERCOSUR have not been penalized. Indeed, the
figures for those years confirm that the original level of 11 million pairs that Argentina
intended to achieve and that the European Communities questions was an acceptable level
for the domestic industry to adjust to the new conditions of competition in the market.
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6. Article 12.1 and 12.2 of the Agreement on Safeguards –
Alleged Failure to Fulfil Procedural Requirements

(a) Sufficiency of Notifications on Findings of Serious
Injury and Causation

(i) Argument of the European Communities
5.390 The European Communities submits that it has explained extensively369 that the
information provided by Argentina in its notifications did not contain all pertinent infor-
mation and evidence to demonstrate the requirements set out in Article 2.1 of the Agree-
ment on Safeguards. Therefore, the European Communities submits that the notifications
put forward by Argentina do not meet the standard set by Article 12.2 of the Agreement
on Safeguards.
5.391 In response to Panel questions regarding in what respect the European Communi-
ties considered that Argentina's notifications did not contain all pertinent information and
evidence, and regarding whether in the European Communities' view conclusions can be
drawn from Argentina's notifications as to the consistency of the safeguard investigation
with Articles 2 or 4 of the Agreement, the European Communities responded that, re-
garding Article 12.2 of the Agreement on Safeguards, Argentina's notifications are inade-
quate because they do not contain sufficient information on "increased imports", "serious
injury or threat thereof" and a "causal link". In fact, a violation of Article 12:2 Agreement
on Safeguards derives from a violation of Article 2 and 4 Agreement on Safeguards. The
violation of Article 12.2 would have been of more significance if Argentina had attempted
to justify its measure on the basis of information not contained in the notifications.
5.392 The European Communities argues that all pertinent information should, accord-
ing to Article 12.2 of the Agreement on Safeguards be provided to the Committee on
Safeguards. Such information would therefore necessarily contain all facts, investigated
data and evaluations needed to establish that "increased imports", "serious injury" or the
threat thereof, and a "causal link" were present before a safeguard measure was taken. It is
therefore incorrect to state, as Argentina has done370, that certain information, relevant for
the determination of compliance with the requirements of Article 2 and 4 Agreement on
Safeguards, could be missing from the notification. The European Communities queries
how, if this were allowed, WTO Members would be able to verify whether the conditions
of Article 2 and 4 had been met.
5.393 According to the European Communities, Article 12.2 is clear: it mandates Ar-
gentina, and any other WTO Member that wishes to rely on the safeguard instrument, to
set out clearly every bit of information which is "pertinent". This "shall include evidence
of serious injury or threat thereof caused by increased imports, precise description of the
product involved and the proposed measure, proposed date of introduction, expected du-
ration and timetable for progressive liberalization." Therefore, if Exhibit ARG-21, which
was not notified but only now made available, were to contain such pertinent information,
Argentina would have violated Article 12:2 Agreement on Safeguards. In this respect, the
European Communities submits that the "making available for Members to consult in the
Argentine Mission in Geneva", as Argentina has indicated on the cover note of its com-
munication of 25 July 1997 (Exhibit EC-16) is not a correct "notification". A document,

                                                                                                              

369 In those parts of its first submission which discuss the Argentine investigation on "increased
imports", "serious injury or threat thereof" and "causal link".
370 Infra, para. 5.403.
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containing all pertinent information, should be handed over to the Committee on Safe-
guards, not made available for someone to consult somewhere. The European Communi-
ties has - as the Chairman has ruled - the opportunity to comment on document Exhibit
ARG-21 and will do so, if need be, as soon as possible.
5.394 Finally, the European Communities makes some comments on the double viola-
tions of Articles 2 and 4 on the one hand and Article 12 on the other. The European
Communities does not "confuse", as Argentina claims371, the substantive and notification
requirements of the Agreement on Safeguards. It is clear that these requirements are sepa-
rate conditions in the Agreement. However, the fact that these obligations are separate
does not exclude the possibility that a violation of one of the conditions can lead to the
violation of another. For example, if a WTO Member would not provide sufficient proof
that all elements of the requirements in Articles 2 and 4 were fulfilled, then it automati-
cally did not provide the evidence necessary to establish the requirements set out in Arti-
cle 12. In other words, the European Communities continues, a violation of Article 12.2
derives from a violation of Article 2 and 4. However, the European Communities main-
tains, Article 12.2 also can be violated without relying on Articles 2 and 4, for example
when a justified safeguard measure is taken without any (or improper) notification.
5.395 The European Communities disagrees with Argentina's claim that, if the method-
ology followed by the European Communities were followed "we would have to add the
entire file to the notification", which could include more than 10,000 pages. The Euro-
pean Communities asserts that what is required by Article 12:2 Agreement on Safeguards,
is that "all pertinent information is notified". This, according to the European Communi-
ties, does not require the notification of ten thousand pages. The notification to be trans-
mitted to the Committee on Safeguards should however contain the essential information
and in particular a convincing statement of the reasons which are supposed to justify the
adoption of the measure.
5.396 In response to a question by Argentina, the European Communities recalls that it
never required Argentina to submit the full report of 10,000 pages. The European Com-
munities has only claimed that Argentina should comply with the requirements set out in
Article 12:2 Agreement on Safeguards, including the condition that all 'pertinent' infor-
mation should be provided. The European Communities reiterates that a WTO Member
may not satisfy its notification requirements by informing Members that a document is
available for consultations at a given place. The notification must be sufficient in itself,
although of course there is no objection against indicating that additional 'non-essential'
information can be consulted elsewhere

(ii) Argument of Argentina
5.397 Argentina states that it followed the notification format approved by the Commit-
tee, and moreover, the notification of serious injury (Act No. 338 of the CNCE) of 25 July
1997 specifically indicated that the remaining documents of the investigation ("the full
text of the Report on determination of injury") would be available for Members to consult
at the Argentine Mission in Geneva.
5.398 According to Argentina, the European Communities' comments confuse the for-
mal notification requirements (which Argentina more than fulfilled) with the substantive
requirements for the application of a measure set forth in Article 2.1. When it states that
the information provided to the Committee did not contain all pertinent information and

                                                                                                              

371 Infra, para. 5.400.
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evidence to demonstrate the "requirements" set out in Article 2.1, the European Commu-
nities is adding the substantive requirements under Article 2.1 to the notification obliga-
tions under Article 12, implying a double failure by Argentina to comply with the Agree-
ment and establishing a standard of notification that the Agreement on Safeguards does
not provide for.
5.399 Furthermore, Argentina argues, if Argentina were to follow the methodology pro-
posed by the European Communities, in order to comply with the requirements of Article
12, Argentina would have to add the entire file to the notification (in this case more than
10,000 pages); in fact, Argentina has made the file available to WTO Members at its Mis-
sion in Geneva in August 1997. Argentina submits that it bears repeating that the notifi-
cation obligations contained in Article 12.2 are implemented through the format that was
agreed upon in the Committee on Safeguards.
5.400 Argentina points out that in its replies to certain questions by the Panel372, the
European Communities seems to persist in confusing the formal requirements contained
in the Agreement on Safeguards, to be implemented through the negotiated notification
formats, with the substantive requirements established by the Agreement on Safeguards
for applying the measure. In doing so, it is undermining the legal basis for the application
of the measure by adducing that the information contained in the notifications provides
insufficient justification.
5.401 To Argentina, it is important to point out that the decision to adopt the measure
was based on all of the elements of objective evidence contained in the complete file of
the investigation which, as Argentina pointed out in its reply to a Panel question, includes
the Technical Report containing the relevant findings and conclusions. At the same time,
Argentina points out, in its reply to a further question by the Panel, Argentina provided a
summary of the content of that Report which, owing to its physical volume, could not be
included in the notification formats agreed upon by the Committee.
5.402 Argentina contends that by concluding that the Argentine measure is inconsistent
with Article 2 of the Agreement on Safeguards because the content of its notifications
(which follow the appropriate format) is insufficient, the European Communities is in fact
ignoring the true legal basis for the decision adopted. The decision is sustained by the
objective evidence contained in the CNCE Technical Report which, together with the
Report of the Department of Foreign Trade and Resolution 987/97, constitutes the "find-
ings" and "reasoned conclusions" to which Article 3.1 refers.
5.403 Argentina states that, as can be inferred from the Panel's question to the European
Communities373, the relevant information for evaluating compliance with Articles 2 and 4
of the Agreement on Safeguards cannot consist only of the information notified to the
Committee according to the approved formats.

(b) Non-Notification of Resolutions 512/98, 1506/98 and
837/98

(i) Argument of the European Communities
5.404 The European Communities states, on 28 April 1998, Argentina published Reso-
lution 512/98374, modifying Resolution 987/97 in relation to the liberalization schedule of
the definitive safeguard measures imposed under the latter Resolution. The former Reso-

                                                                                                              

372 Supra, para. 5.391.
373 Cited supra, para. 5.391.
374 Exhibit EC-28.
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lution suspends the entry into force of the liberalization of the measures which had been
foreseen for 1 May 1998 by Resolution 987/97375. Furthermore, it modifies Article 9 of
Resolution 987/97 by introducing the possibility of further changes in the liberalization
schedule.
5.405 The European Communities submits that the original safeguard measure was no-
tified by Argentina.376 However, Resolutions 512/98, 1506/98 and 837/98 do not seem to
have been notified to the WTO. By not notifying these Resolutions, Argentina violated
Article 12.1(c) and 12.2 of the Agreement on Safeguards. The European Communities
agrees in this respect with the United States, which believes377 that "Argentina's implicit
contention that it does not have to notify a new and more stringent 'modification' of its
safeguard measure would defeat the very purpose of the notification provisions of Article
12." The European Communities takes issue with Argentina's implicit interpretation of
Article 12 Agreement on Safeguards, in particular with Article 12:1(c) and 12:2 Agree-
ment on Safeguards, that Argentina believes that it was required just to notify the original
safeguard measure. However, the European Communities submits, Argentina does not
consider it necessary to notify subsequent applications or further modifications of the
original measure, leaving other WTO Members in the dark about any changes made to the
regime in the meantime, notably any stricter changes to the regime.
5.406 The European Communities submits that the ordinary meaning of the combination
of the terms "apply" (in Article 12.1(c)) and "precise description of the measure" (in Arti-
cle 12.2) leads it to conclude that what is required is proper notification of the measure
actually applied.378 According to the European Communities, it cannot be so that only the
content of the original measure should be made known, but that subsequent applications
or modifications are kept internal. If Argentina's interpretation of the notification re-
quirements would be allowed to stand, it would effectively empty the object and purpose
of Article 12 Agreement on Safeguards, according to the European Communities. In ad-
dition, the obvious object and purpose of Article 12 is to fully inform WTO Members of
the use which is made of the safeguard instrument. The Panel should therefore not accept
the implicit interpretation by Argentina that a notification requirement exists for the origi-
nal measure only. If such interpretation were accepted, the security and predictability of
the multilateral trading system would be at risk.
5.407 The European Communities therefore submits that Argentina violated Article
12.1(c) and 12.2 of the Agreement on Safeguards by not notifying to the WTO Committee
on Safeguards Resolutions 512/98, 1506/98 and 837/98.

(ii) Argument of Argentina
5.408 Argentina maintains that it notified all of the measures adopted to the WTO
Committee on Safeguards from the initiation of the investigation to the publication of the
definitive measures, including the results of the consultations and the exceptions to the
application of the safeguard where appropriate. Argentina notes that Article 12.1 and 12.2
of the Agreement on Safeguards do not impose the obligation to notify a measure modi-
fying the timetable for gradual liberalization if the final objective of the liberalization
does not change.

                                                                                                              

375 Exhibit EC-20, document G/SG/N/10/ARG/1/Suppl. 1, G/SG/N/11/ARG/1/Suppl. 1, at page
6, 7.
376 Ibid.
377 Infra, note 398.
378 Ibid.
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5.409 Argentina notes that the European Communities accepts that Argentina's notifica-
tion in Resolution 987/97 was correctly made, and questions why the European Commu-
nities, in its pleadings, persists in claiming that Argentina is still violating Article 12.
According to Argentina, now that the European Communities has recognized that Argen-
tina properly notified Resolution 987/97, it should not try to broaden the scope of the
terms of reference of this Panel by introducing the subjects of Resolutions 512/98,
1506/98 and 837/98 as examples of non-compliance with the obligation to notify under
Article 12.1. For Argentina, two considerations are in order: first, the said Resolutions are
not part of the terms of reference of this Panel, and those terms of reference set forth the
legal elements of the dispute that the Panel is called upon to settle. In the alternative, if
the Panel rejects this interpretation, the European Communities allegation of
non-compliance with Article 12.1 of the Agreement on Safeguards is unfounded, since the
text of Article 12.1(c) speaks of "taking a decision to apply or extend a safeguard meas-
ure." Argentina applied a safeguard measure through Resolution 987/97, duly notified it
to the Committee and never extended it. Thus, the European Communities cannot claim
that Argentina violated its obligations under 12.1(c).
5.410 Argentina also observes that the European Communities also claims that Argen-
tina violated Article 12.2 of the Agreement on Safeguards. According to Argentina, this is
irrelevant to the resolutions concerned, since the introductory part of Article 12.2 con-
cerns "the notifications referred to in paragraphs 1(b) and 1(c)". This text merely de-
scribes the elements to be included in the notification required under Article 12.1. In Ar-
gentina's view, the only resolution to be notified under Article 12.1(c) of the Agreement
on Safeguards was Resolution 987/97. Consequently, the requirements of Article 12.2 do
not apply to Resolutions 512/98, 1506/98 and 837/98.

D. Provisional Safeguard Measure

1. Arguments of the European Communities
5.411 The European Communities observes that Article 6 of the Agreement on Safe-
guards reads as follows:

"In critical circumstances where delay would cause damage which
it would be difficult to repair, a Member may take a provisional
safeguard measure pursuant to a preliminary determination that
there is clear evidence that increased imports have caused or are
threatening to cause serious injury. […]" (emphasis added).

5.412 Therefore, according to the European Communities, in order to be allowed to take
a provisional safeguard measure, Argentina must establish that footwear was being im-
ported under certain conditions, all of which must be fulfilled and examined correctly.
The European Communities asserts that it will demonstrate that Argentina has failed to
satisfy the above-mentioned requirements. The European Communities considers that the
imposition of a provisional safeguard measure in this case was manifestly unjustified and
that Argentina therefore violated Article 6 Agreement on Safeguards.
5.413 The European Communities submits that there are no critical circumstances jus-
tifying the adoption by Argentina of provisional safeguard measures. In this respect, there
is no reference to an imminent danger of damage in the notification documents, except the
fact that the "mere absence of minimum specific duties would recreate the critical circum-
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stances required for the adoption of provisional safeguard measures."379  The European
Communities submits that it is unacceptable that Argentina would base its decision on
"critical circumstances" which are not actually present but only anticipated. Even if a
"threat of critical circumstances" were a legitimate basis for provisional measures, they
cannot be considered to arise merely out of a voluntary act or from the fact that a WTO
Member complies with its obligations, i.e. the removal of the previous WTO-illegal
minimum specific duties.380

5.414 The European Communities contends that Argentina confirmed that it believed
that it was justified to claim "critical circumstances" on the basis of an anticipated situa-
tion. The European Communities asserts that Argentina noted that "imports would have
continued the growth trend […] if the specific import duties had not been applied"381 and
that "without the specific duties regime, imports would grow even beyond existing lev-
els".382 According to the European Communities, these statements by Argentina do not
seek to discard the European Communities' claim on legal grounds, but instead confirm
that what the European Communities has stated is correct, i.e. that Argentina based itself
on a hypothetical situation to demonstrate "critical circumstances". The European Com-
munities submits that Article 6 of the Agreement on Safeguards does not allow for such
an interpretation, for which Argentina does not put forward any evidence. The European
Communities therefore requests the Panel to rule that Argentina violated Article 6 by not
demonstrating actual "critical circumstances".
5.415 The European Communities states that the Agreement on Safeguards does not
recognize that serious injury or threat of serious injury can be caused by a factor other
than increased imports. Since in the present case imports from non-MERCOSUR coun-
tries decreased, the imposition of provisional measures was in clear violation of Argen-
tina's obligations. Even if imports from both MERCOSUR countries and
non-MERCOSUR countries had been taken into consideration, total imports had still
decreasing continuously since 1993 and did not justify the adoption of provisional safe-
guard measures.
5.416 The European Communities contends that according to Argentine figures men-
tioned383 in its notification under Article 12:1(a) of the Agreement on Safeguards, import
levels of footwear decreased from 21.78 (million pairs) in 1993, to 19.84 in 1994 and
15.11 in 1995. Since the factors which should have been analyzed by Argentina are those
prevailing at the time before a safeguard measure would be taken (i.e. a continuous de-
crease in imports), it is surprising that Argentina decided to impose provisional safeguard
measures. Finally, if a safeguard measure is only applied to non-MERCOSUR countries,
imports of only non-MERCOSUR countries should have been considered in the analysis.
5.417 Furthermore, the European Communities states, according to Article 6 of the
Agreement on Safeguards, there must be clear evidence of serious injury or a threat of
injury  The European Communities submits that no clear evidence in this respect existed
and, thus, the imposition of provisional safeguard measures by Argentina violated this
provision.
5.418 In addition, according to the European Communities, the WTO notification
document presented by Argentina does not contain any evidence of a causal link between

                                                                                                              

379 See Exhibit EC-12, document G/SG/N/6/ARG/1/Suppl.1, G/SG/N/7/ARG/1/suppl.1, at page 2.
380 Nemo auditur propriam turpitudinem allegans.
381 Infra, para. 5.422.
382 Argentina's reply to the Panel. Infra, para. 5.424.
383 See Exhibit EC-11, document G/SG/N/6/ARG/1, G/SG/N/7/ARG/1, at page 5.
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increased imports and the condition of the domestic industry. On the contrary, Argentina
stated384 that the situation of the domestic industry is only "partly" a result of import
trends. Therefore, the European Communities submits that the application of safeguard
measures in this case was not justified: even the Argentine authorities acknowledge that
increased imports could not be the cause of the alleged serious injury.
5.419 The European Communities submits that compliance with the causality require-
ment is extremely important, since the purpose of a safeguard measure is to allow the
domestic industry to adjust to an unforeseeable change in the terms of trade in a particular
product. If the condition of the industry is caused by any other factor than imports, such
as the natural consolidation of the industry by increasing its productivity or a general
economic crisis (the "tequila" effect in 1995, for example), then the serious injury, alleg-
edly suffered by the domestic industry, can not be regarded as being caused by increased
imports, and consequently, no safeguard measure can be imposed.
5.420 The European Communities states that Argentina does not appear to have sub-
stantially addressed its claims that Argentina had not complied with the other require-
ments set out in Article 6 Agreement on Safeguards, including the condition that there is
"clear evidence that increased imports have caused or are threatening to cause serious
injury".

2. Argument of Argentina
5.421 Argentina argues that the CNCE concluded that the absolute and relative increase
in imports during the period under investigation was the cause of serious injury to the
industry, and that there could be a further increase in imports and deepening of the injury
already verified in the absence of safeguard measures (Act No. 338, page 47).
5.422 Argentina observes that the European Communities argues that Argentina based
its safeguard measures and its conclusion of the existence of critical circumstances on a
"hypothetical" increase in imports. Argentina states that the basis for the conclusion with
respect to the threat of serious injury and the existence of critical circumstances lies in the
fact that the imports would have continued the growth trend already verified throughout
the investigation period if the specific import duties had not been applied. Argentina fur-
ther states that the European Communities is completely mistaken when it says that seri-
ous injury cannot be found coexisting with restrictive measures. Argentina cites a safe-
guard investigation on footwear conducted by the European Communities in 1988, in
which the European Communities reached the same conclusion regarding  injury, despite
the effects of a quota applied during the review period. "However, the growth of imports
from Taiwan has been restrained by the national quota applied during this period to some
of the types of footwear which were the subject of the inquiry." This situation is compara-
ble to the circumstance in which an examination of injury is conducted during a period in
which an anti-dumping measure or other restriction on imports is being applied.
5.423 Argentina asserts that the Argentine authorities analyzed the evidence gathered
during the preliminary determination and confirmed the existence of serious injury re-
flected in the evolution of production and sales, the state of indebtedness and the financ-
ing capacity of the enterprises, concluding that these facts constituted "critical circum-
stances" because they affected the continuity and subsistence of the footwear manufactur-
ers. In the immediate term, these companies faced the risk of new closures of factories and
increased unemployment. According to Argentina, the confidential information contained

                                                                                                              

384 See Exhibit EC-12, document G/SG/N/6/ARG/1/Suppl.1, G/SG/N/7/ARG/1/Suppl.1, at page 2.
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in the file made it possible to confirm the impossibility of refinancing debts contracted by
the large enterprises and the difficulty in renewing short-term lines of credit for the small
and medium-sized enterprises. In the first half of 1997, there was a high probability that
the companies would cease to operate, with consequences difficult to repair.
5.424 The Panel asked Argentina to identify the "critical circumstances", in addition to
the absence of minimum specific duties after their repeal on 14 February 1997, justified
the imposition of provisional safeguard measures. Argentina responded that in making its
determination prior to the opening of the investigation, the CNCE found that at that stage,
the vulnerability of the industry due to imports was verified and that the industry was
therefore already suffering a serious injury. In its final determination, the CNCE con-
firmed the existence of this serious injury. Thus, since the final determination confirmed
the validity of the preliminary determination, the provisional measure was, in Argentina's
view, correctly introduced. The investigation revealed that at the moment the provisional
measure was issued, there was clear evidence in the petition and in the preliminary inves-
tigation that without the specific duties regime, imports would grow even beyond existing
levels which were already causing injury.385 Similarly, in its preliminary determination of
critical circumstances, the Department spoke of "high unemployment, the precarious fi-
nancial situation of the companies, the fall in their production, and the fall in utilization of
capacity in spite of a decrease in installed capacity during the period under examination,
reflected in the decreasing share of that industry in the GDP" due to the increase in im-
ports.386 Consequently, the Department endorsed, in its recommendations, the application
of provisional measures. In other words, Argentina contends, there were critical circum-
stances.387

VI. ARGUMENTS OF THIRD PARTIES388

A. Brazil, Paraguay and Uruguay
6.1 In order to comply with the Panel's request that the intervention by third parties be
as short as possible, the delegations of Brazil, Paraguay and Uruguay decided to present a
joint statement conveying their views on certain aspects of the case that is before the
Panel.
6.2 Brazil, Paraguay and Uruguay state that it will come as no surprise to the Panel
that the issues that they wish to address concern certain aspects of the interpretation given
by the European Communities to Article 2.1 and 4 of the Agreement on Safeguards. They
want to make sure that their rights under those provisions, as well as their rights under the
Agreement on Safeguards and other WTO Agreements are not altered.
6.3 The first element of the European Communities' interpretation on which Brazil,
Paraguay and Uruguay wish to comment relates to the issue of whether imports from
Members of a customs union, or of a free-trade area, can be included in the determination
of serious injury and excluded from the application of the safeguard measure. Brazil,
Paraguay and Uruguay maintain that it is clear that the European Communities is not
questioning the right, and in their view obligation, of a Member of MERCOSUR to ex-

                                                                                                              

385 Exhibit ARG-1, Preliminary report of the Department, page 31.
386 Exhibit ARG-1, Preliminary report of the Department, page 32.
387 Exhibit ARG-1, Preliminary report of the Department, pages 31-32.
388 Except as otherwise noted, the footnotes and citations, and the emphasis in the text are as con-
tained in the parties’ submissions.
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clude other Members of the customs union from the application of the measure.389 That is
something that the European Communities could not question without questioning itself
and its rights under Article XXIV of the GATT.
6.4 Brazil, Paraguay and Uruguay assert that what the European Communities is
questioning is Argentina's methodology in the investigation, and here, one does not need
to go further than the Agreement on Safeguards itself. Brazil, Paraguay and Uruguay be-
lieve that Argentina acted in accordance with the provisions of Article 2.1 and with the
complementary provisions of Article 4. They find nothing in the text of paragraph 1, or,
for that matter, in any other Article of the Agreement on Safeguards, to support the EC
contention that Argentina was obliged to exclude imports from Brazil, Paraguay and Uru-
guay from the investigation. Article 2.1 only refers to "imports". There is no reference
regarding the source of imports. Article 4 does not contain, either, any sort of limitation
concerning the origin of imports. It only refers to "increased imports".
6.5 Brazil, Paraguay and Uruguay assert that Argentina makes an important point that
exceptions and specific situations are explicitly provided for in the text of the Agreement.
There is no reason, therefore, for the European Communities, or for this Panel, to create
an exceptional provision concerning the conduct of investigations by Members of cus-
toms unions that does not exist in the clear terms of the Agreement. Furthermore, Brazil,
Paraguay and Uruguay are of the view that Argentina has correctly shown that the Euro-
pean Communities gave little attention to footnote 1 to Article 2.1.
6.6 Brazil, Paraguay and Uruguay note that, as the Panel is aware, Argentina has
stated that MERCOSUR does not yet have in place the complete legislation and institu-
tions that would permit it to apply safeguard measures "as a single unit". MERCOSUR is
advancing in the matter but, as of today measures still have to be applied on behalf of
member States, in accordance with their national legislation.
6.7 Brazil, Paraguay and Uruguay state that the footnote provides that "all the re-
quirements for the determination of serious injury or threat thereof shall be based on the

                                                                                                              

389 In response to questioning from the Panel concerning whether Article XXIV:8 of GATT 1994
prohibits the maintenance or introduction of safeguard measures between the member States of a
customs union or free-trade area during its formation or after its completion, Brazil, Paraguay and
Uruguay responded that it was not a matter of being precluded from imposing WTO safeguards
against the other members of MERCOSUR. Argentina has specific rights under Article 2.1 of the
Agreement on Safeguards and Article XXIV of the GATT 1994. According to Brazil, Paraguay and
Uruguay, Argentina also has contractual rights and obligations under the MERCOSUR. They re-
ferred the Panel, for example, to the Treaty of Asuncion (L/7370/Add.1), which contains the decision
concerning the non-application of safeguards within the customs union as of 31 December 1994.
Responding to questioning of the Panel concerning the relationship between the footnote to Article
2.1 of the Agreement on Safeguards and the MFN obligation contained in Article 2.2, Brazil, Para-
guay and Uruguay noted, as a preliminary point, that there is no disagreement between the parties
to the dispute concerning the fact that the safeguard should not be applied to the members of
MERCOSUR and that this should, therefore, not be an issue for the Panel. They added that the foot-
note to Article 2.1 can be divided into two parts, the first one relating to the two different modalities
of application of a safeguard measure by a customs union and to the parameters for such an applica-
tion; the second part relating to the interpretation of the relationship between Article XIX and para-
graph 8 of Article XXIV. According to Brazil, Paraguay and Uruguay, Article 2.2 of the Safeguards
Agreement relates to the application of the safeguard. Article 2.1 gives consideration to the fact that
a safeguard measure can be applied by a customs union as a whole or on behalf of one of its member
countries. Article 2.2 does not address this issue. They underlined that Article 2.2 should not be read
in such a way as to invalidate a Member's rights under other WTO provisions, including Article 2.1
and its footnote, and Article 9 of the Agreement on Safeguards.
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conditions existing in that member State and the measure shall be limited to that member
State". There are no specific qualifications to the word "conditions". As Argentina pointed
out, all conditions that seem relevant to the investigating authorities have to be taken in to
account. They add that what happens after the investigation has been concluded is a sepa-
rate matter. Other rights and obligations come into effect.
6.8 Brazil, Paraguay and Uruguay argue that Footnote 1 also contains an additional
element which recommends the caution to which they referred above. It relates to the
relationship between Article XIX and paragraph 8 of Article XXIV of GATT. If "nothing
prejudges the interpretation" of the above-mentioned GATT provisions, any interpretation
that goes beyond the clear terms of Article 2.1 the Safeguards Agreement, whether appar-
ently "logical" or not, should be undertaken with the utmost care.390

6.9 Brazil, Paraguay and Uruguay state that there are other elements of the European
Communities' interpretation of the Agreement on Safeguards which they do not share, and
they also relate both to the way the European Communities reads the terms of the Agree-
ment or creates additional obligations that simply do not exist.
6.10 As an example, which is also related to Article 2.1, Brazil, Paraguay and Uruguay
refer to the European Communities' continuing wish to translate the expression "under
such conditions" into a price analysis that determines the existence of low priced imports.
While they understand that the European Communities would like to transform the
Agreement into a reflection of its own internal legislation, they do not share its restrictive
reading of the expression "under such conditions". It will be up to each Member, in a
specific situation, to determine what are the "conditions" that require the application of a
safeguard measure.
6.11 According to Brazil, Paraguay and Uruguay, a second example refers to the analy-
sis of the evolution of investments. While they believe that each Member is free to evalu-
ate relevant factors other than those referred to in Article 4, they do not believe that there
is an obligation to evaluate investments, nor that the evaluation is standardized and can
only be done in a specific way.
6.12 Brazil, Paraguay and Uruguay note that while they are fully aware that the Panel
acts in accordance with its terms of reference, they respectfully submit that the considera-
tion of certain aspects of this case – as normally happens in panel proceedings – may have
effects that go beyond the rights and obligations of the parties to this dispute and should
be considered in such a light.

B. Indonesia
6.13 Indonesia states that it is a significant exporter of footwear to Argentina. In 1996
and 1997, Indonesia was the third largest supplier of footwear to Argentina, following
Brazil and China. (Exhibit IND-1) However, since 1993 Indonesia's export of footwear to
Argentina continues to encounter restrictions. Starting in December 1993, specific duties
were imposed on Indonesia's imports of footwear in Argentina. Although Argentina with-

                                                                                                              

390 In response to questioning from the Panel concerning the significance of the placement of foot-
note 1 to Article 2.1 immediately after the word "Member", and whether this could imply that the
footnote refers only to those customs unions that are themselves Members of the WTO, Brazil,
Paraguay and Uruguay stated that footnote 1 to Article 2 applies equally to all members of the
WTO. If that were not the case, they assert, it would defeat the purpose of Article XXIV of the
GATT 1994. Moreover, there is no obligation for customs unions to become Members of the WTO
in order for Members of the WTO which are members of customs unions to enjoy their rights under
the WTO Agreement.
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drew its high specific duties on footwear and reduced its 3 per cent statistical tax after the
United States challenged these measures in a WTO dispute in October 1996, in July 1997
Argentina notified the WTO that it had replaced its specific duties with equally restrictive
specific duties in the form of a "safeguard measure". Under the current regime of mini-
mum specific duties in the form of a "safeguard measure", import of footwear from Indo-
nesia, and from elsewhere, subject to duties as high as US$12.00 per unit on imports with
an average unit value between US$11.00 and US$19.00, the ad valorem equivalents of
which exceed 70 per cent in some cases (Exhibit IND-2). The data show that Indonesia's
footwear exports to Argentina declined in 1997, both in terms of volume and in value, as
compared to 1996 (Exhibit IND-3).
6.14 Indonesia asserts that on 25 July 1997, Argentina submitted to the WTO a notifi-
cation under Article 12.1(b) of the Safeguards Agreement of a Finding of Serious Injury
or Threat Thereof Caused by Increased Imports (G/SG/N/8/ARG/1, dated 21 August
1997). The notification includes the report of the National Foreign Trade Commission.
Indonesia is of the view that the decision of the Argentine National Foreign Trade Com-
mission to impose safeguard measures on imported footwear reveals serious inconsisten-
cies with the Government of Argentina's obligations under the WTO Agreement on Safe-
guards and Article XIX of GATT.391

6.15 According to Indonesia, the Commission's decision fails to demonstrate that the
domestic industry was suffering from serious injury and fails to prove the requisite causal
link between an increase in imports and any serious injury. In reaching its determination
of serious injury, or threat thereof, the Commission failed to provide a "detailed analysis
of the case" or a "demonstration of the relevance of factors examined", as required by the
Agreement on Safeguards. The Commission found that imports were higher in 1995 than
in 1991. However, the Commission ignored the import volume for 1996. The Commis-
sion failed to consider the trends between 1991 and 1996 in its evaluation of the domestic
footwear industry. In fact, by 1996, footwear imports declined nearly 40 per cent from the
1993 levels. 392

6.16 Indonesia asserts that a thorough review of the entire record shows an increase in
domestic sales, an increase in domestic market share by domestic producers, an increase
in domestic prices, an increase in exports, and a strong financial condition in the major

                                                                                                              

391 With respect to the relationship between Article XIX of the GATT 1994 and the Agreement on
Safeguards concerning "unforeseen developments", Indonesia is of the view that the Agreement on
Safeguards was negotiated and agreed to complement the provisions contained in Article XIX of
GATT 1994. Therefore, the requirements of Article XIX of GATT 1994 and the Agreement on Safe-
guards should be applied on a cumulative basis. According to Indonesia, the complementary nature
of the Agreement on Safeguards and Article XIX of GATT 1994 is clearly provided for in the second
paragraph of the preamble and in Articles 1, 10 and 11(a) and (c) of the Agreement on Safeguards.
392 In response to questioning by the Panel, Indonesia expressed its view that it would be
WTO-inconsistent to judge the introduction of any safeguard measure based exclusively on the trend
of imports at the end of the investigation period, even if it is still higher than at the beginning of the
investigation period. As required by Article 4.2(a) of the Agreement, in the investigation to deter-
mine whether increased imports have caused or are threatening to cause serious injury to a domestic
industry, the competent authorities should "evaluate all relevant factors of an objective, and quantifi-
able nature." If a "reduced" safeguard measure were introduced to the extent necessary to prevent or
remedy serious injury and facilitate adjustment within the meaning of Article 5.1, the competent
authorities shall not, in determining the appropriate level of such measure, reduce the quantity of
imports below the level of a recent period which shall be the average of imports in the last three
representative years.
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footwear producers in Argentina. It does not show a decline in production, a rise in un-
employment, or other negative indication claimed by the Argentine National Foreign
Trade Commission. If the Commission had considered all of the relevant factors based on
the full record of evidence, Indonesia argues that it would have found that Argentine
footwear industry is not suffering serious injury or the threat thereof.
6.17 Similarly, Indonesia continues, the Commission failed to demonstrate a causal
link between serious injury, or threat thereof, and an increase in imports, as stipulated in
Article 4.2(b) of the Agreement on Safeguards. Here, again, consideration of the full evi-
dentiary record demonstrates that imports were declining into 1996, were losing market
share, and did not cause price suppression. If the domestic footwear industry were injured,
the injury was not caused by imports. In addition, the Commission's conjecture that the
industry would be threatened with serious injury if WTO-inconsistent specific duties were
removed was unfounded and insufficient to meet the definition of "threat of serious in-
jury" set forth in the Agreement on Safeguards.
6.18 Indonesia is very concerned over Argentina's application of the final safeguard
measure which, Indonesia argues, also violates Article 2.2 of the Agreement on Safe-
guards. Argentina improperly excluded from the final safeguard measures imports coming
from its MERCOSUR trading partners – the very imports that had the highest volume, the
greatest rate of increase, and the lowest average unit values.393 As a result, Indonesia ar-
gues, Argentina limited the application of the final safeguard measure in such a way as to
exclude those imports that the Commission found most injurious. Thus, exports from
Brazil, Indonesia's largest competitor, are exempted from the safeguard measure even
though Argentina took the impact of imports from Brazil into account when assessing the
injury. Indeed, according to Indonesia, if the National Foreign Trade Commission had
administered the Agreement on Safeguards properly, it would have excluded Brazil and
other MERCOSUR imports entirely from the determination of injury.394

                                                                                                              

393 In response to questioning from the Panel, Indonesia clarified that it is of the view that Arti-
cle XXIV:8 of the GATT 1994 prohibits the maintenance or introduction of safeguard measures
between the member States of a customs union or free-trade area after its completion and not during
its formation. In response to questioning from the Panel concerning the significance of the place-
ment of footnote 1 to Article 2.1 immediately after the word "Member", and whether this could im-
ply that the footnote refers only to those customs unions that are themselves Members of the WTO,
Indonesia asserted that the purpose of the placement of footnote 1 to Article 2 immediately follow-
ing the word "Member" is to explain how and under what condition a customs union that is bound
by WTO obligations may apply a safeguard measure as a single unit or on behalf of a member States.
In Indonesia's view, the word "Member" in footnote 1 refers only to a customs union that is itself a
Member of the WTO.
394 In response to questioning from the Panel concerning the relationship between the footnote to
Article 2.1 and Article 2.2 of the Agreement on Safeguards, Indonesia replied that  Article 2.1
stipulates that a Member may apply a safeguard measure to a product only if that Member has de-
termined that a product being imported has caused serious injury, or threat thereof, pursuant to the
provisions set out in the Agreement, in particular Article 4 thereof; and Article 2.2 of the Agreement
stipulates that a safeguard measure shall be applied to a product being imported irrespective of its
source. According to Indonesia, paragraphs 1 and 2 of Article 2 of the Agreement should not be read
nor applied separately. A detached reading of these paragraphs would lead to a discrepancy between
the object of the determination of injury and the object of application of a safeguard measure. As
required by paragraph 2 of Article 2, the safeguard measures imposed shall be applied on an MFN
basis. This is to maintain consistency between the determination of injury and the application of a
safeguard measure. Consequently if, as required under Article 2.1, a Member has determined that a
product being imported from certain countries found to have caused or threatened to cause serious
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6.19 Indonesia strongly believes that Argentina's imposition of a safeguard measure on
imported footwear is inconsistent with its obligations under the Agreement on Safeguards
and Article XIX of GATT. Accordingly, Argentina's safeguard measure on imported
footwear should be removed immediately.

C. United States

1. Introduction
6.20 The United States would like to touch briefly on a number of issues arising out of
the submissions of Argentina and the European Communities in this matter. These issues
are significant not just for this dispute, but for the conduct of Members in general in the
area of safeguards. The United States is addressing these issues here because it has a
strong systemic interest in the interpretation of Article XIX of the GATT and the Agree-
ment on Safeguards.
6.21 The United States submits that the safeguard measure which has been applied by
Argentina with respect to certain imports of footwear contravenes the requirements of the
Agreement on Safeguards. The European Communities has raised a number of procedural
and substantive deficiencies in the application of the Argentine safeguard measure; in this
statement, the United States will address a number of points with respect to the inconsis-
tency of Argentina's safeguard measure with Articles 2 and 5 of the Agreement on Safe-
guards. The United States also brings to the Panel's attention the recent modification by
Argentina of its safeguard measure introducing a "quantitative restriction" on certain
footwear imports. This purported modification would appear to be inconsistent with Arti-
cles 7 and 12 of the Agreement on Safeguards.

2. Standard of Review
6.22 The United States asserts that it is important that a panel reviewing disputed safe-
guard measures apply a standard of review that provides for meaningful surveillance to
ensure that these measures were investigated and applied in keeping with Members' obli-
gations under the WTO Agreement. At the same time, however, a panel must recognize
that Article 4 of the Agreement on Safeguards specifically assigns responsibility for the
investigation and evaluation of relevant factors to the competent investigating authorities.
These national competent authorities are in the best position to evaluate the relevant fac-
tual evidence. Thus, the role of a panel is not to engage in a de novo review, but rather to
ensure that the contested measure comports with the obligations of the applying Member
pursuant to Article XIX and the Agreement on Safeguards.
6.23 The United States recalls the panel in United States - Restrictions on Imports of
Cotton and Man-Made Fibre Underwear arrived at a similar determination regarding the
standard of review applicable to the Agreement on Textiles and Clothing (ATC). The
Underwear panel concluded that its function was not to engage in a  de novo review, but
rather to examine the consistency of a Member's actions with its international obligations.
(Underwear, at paras. 7.12-7.13). In that context, the panel decided to make an objective

                                                                                                              

injury to the domestic market, then the safeguard measures imposed in order to prevent or remedy
serious injury shall be applied to that product being imported irrespective of its source. According to
Indonesia, Article 2.2 prohibits Members from excluding any country from the application of a safe-
guard measure, specifically those included in the investigation and found to have caused or threat-
ened to cause serious injury to the domestic market.
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assessment of the written decision of the US authorities embodying their determination
and findings; this objective assessment entailed an examination of whether those authori-
ties had examined all relevant facts before them, whether adequate explanation had been
provided of how the facts as a whole supported the determination made, and, conse-
quently, whether the determination made was consistent with the international obligations
of the United States. (Ibid., at para. 7.13).
6.24 Similarly, the United States continues, the panel on United States - Measure Af-
fecting Imports of Woven Wool Shirts and Blouses from India followed this standard of
review in its assessment of another textile safeguard action by the United States pursuant
to the ATC. The panel made a close examination of the written decision of the US
authorities; it commented on factors addressed in the written decision, and dealt as well
with the decision's failure to address certain factors, and with the issue of causation. Fi-
nally, the panel made an overall assessment of the US determination. However, at no time
did the Wool Shirts panel engage in a de novo review.
6.25 The United States observes that the findings of these two panels concerning the
issue of standard of review were adopted by the DSB without any modification by the
Appellate Body.
6.26 According to the United States, the standard articulated above is also the appro-
priate standard of review for disputes involving the application of the Agreement on Safe-
guards in the context of safeguard determinations made by national authorities. National
authorities are in the best position to evaluate the facts and determine the applicable
weight to be accorded to various factors. As the Appellate Body properly noted in EC -
Measures Concerning Meat and Meat Products (Hormones), panels "are poorly suited to
engage in such review." ( Ibid., at para. 117). Moreover, the Appellate Body also noted in
Hormones that the role of a panel is to make an objective assessment of the matter in dis-
pute, both as to the facts and the law, as mandated by Article 11 of the DSU. (Ibid., at
para. 118). The United States submits that a panel would be assured of arriving at an
"objective assessment" of the matter in dispute if it applied a standard of review, consis-
tent with Underwear and Wool Shirts, that examines whether (1) the domestic authority
has examined all relevant facts before it, including the factors listed in Article 4:2(a); (2)
adequate explanation has been provided of how the facts as a whole supported the deter-
mination made; and (3) consequently, whether the determination made is consistent with
the international obligations of the Member.

3. Legal Arguments

(a) Argentina's Safeguard Measure Violates Article 2 of
the Agreement on Safeguards

6.27 The United States concurs with the European Communities that the CNCE did not
demonstrate that a product "is being imported " into Argentina "in such increased quanti-
ties, absolute or relative to domestic production," as to cause or threaten to cause serious
injury, as required by Article 2.1. As noted by the European Communities, the phrase "is
being imported" in Article 2.1 deals with current imports, as opposed to imports in years
past. In the light of Article 2.1's focus on current imports, the United States submits that
the CNCE erred in basing its increased imports finding on import levels at the beginning
and end of a 6-year period, without considering the level of imports during the interven-
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ing years.395 The United States agrees with the European Communities that a Member
must examine imports during the full period under review to ensure that imports are cur-
rently increasing, and that such increase is currently causing or threatening serious injury.
6.28 The United States asserts that while the CNCE found that imports were higher in
1996 than in 1991 in value terms, it did not analyze in its report import data for the inter-
vening years. Those data (as reflected in table 1 in section VII of the CNCE's report)
show that total imports, as measured by value, peaked in 1993 and declined each year
thereafter; the table shows that imports in 1996 were lower than in any year except 1991
(see G/SG/N/8/ARG/1, at 21; Exhibit EC-16). The table also shows that imports, as
measured in value, were highest in 1994, and then fell sharply in 1995 and then increased
slightly in 1996; imports in 1996 were well below the 1993 level and only slightly above
the 1992 level. Information in the CNCE report shows that the ratio of imports to domes-
tic production declined irregularly between 1993 and 1996, from 34 percent to 28 percent
(see Ibid., at 26). The CNCE reported but did not evaluate the data for the intervening
years, or explain how it concluded, notwithstanding the downward trend in imports, that
footwear "is being imported" in such increased quantities as to cause or threaten to cause
serious injury to the Argentine footwear industry. The United States does not wish to
imply that the CNCE, under these import numbers, was absolutely precluded from finding
that a product "is being imported   . . . in such increased quantities". However, the United
States agrees with the European Communities that the CNCE report fails to demonstrate,
in the face of the CNCE's own data, the relevance of the factors examined.
6.29 The United States must disagree, however, with the inference in the European
Communities' submission that it was inappropriate for the CNCE to review import data
for a 5-6 year period in determining whether imports have increased. Article 2.1 does not
specify a time period to be examined, but only requires that the Member find that the
product "is being imported" in such increased quantities. In the view of the United States,
a period of 5 years would not be inappropriate, since it would allow the competent
authority to examine imports over a period of time and put current imports in perspective.
A 5-year period also may allow the competent authority to examine fully the factors other
than imports that may affect the industry's performance. The US International Trade
Commission, which makes the injury determinations under the US safeguard law, typi-
cally examines imports over a period of 5 years. According to the United States, what the
CNCE must show, and failed to show, is that, based on an evaluation of the import data
before it, a product "is being imported     . . . in such increased quantities" as to cause or
threaten to cause serious injury to the domestic industry.
6.30 Similarly, the United States disagrees with the European Communities' assertion
that Argentina violated Article 2.1, inter alia, because the CNCE failed to "demonstrate
convincingly that imports had gone up sharply over the most recent period ..." (emphasis
added) Article 2.1 does not specify an amount or degree by which imports must have

                                                                                                              

395 In response to a question from Argentina concerning the English and Spanish texts of Article
2.1 of the Agreement on Safeguards, the United States asserts that it does not view the English and
Spanish texts of Article 2.1 to be inconsistent with each other with regard to the increased imports
requirement. The English text implies a retrospective analysis, requiring that a Member determine
that a product "is being imported …in such increased quantities…." This means that current imports
must be at a higher level than previous imports. Thus, as under the Spanish text, imports must "have
increased". Both texts convey the understanding that imports must have increased, and that such
increased imports are causing or threatening to cause serious injury to the domestic industry.
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increased. However, the amount or degree of the increase in the level of imports would be
relevant to the question of causation.
6.31 In response to questioning from the Panel concerning the relationship between
the footnote to Article 2.1 of the Agreement on Safeguards and the MFN obligation con-
tained in Article 2.2, the United States asserted that Article 2.2 of the Agreement on
Safeguards contains a general requirement that safeguard measures be applied to a prod-
uct on an MFN basis; as a general rule, safeguard measures may not be applied in a man-
ner that discriminates between or among WTO Member countries. The footnote to Article
2.1, on the other hand, references a specific instance where derogation from the MFN
principle is permissible – that is, where a customs union or free-trade area is implicated.
Furthermore, the footnote to Article 2.1 maintains that "[n]othing in this Agreement pre-
judges the interpretation of the relationship between Article XIX and paragraph 8 of Arti-
cle XXIV of GATT". The relationship between the MFN requirement of Article 2.2 and
the footnote to Article 2.1 of the Agreement on Safeguards parallels the relationship be-
tween the general requirement of MFN treatment under Article I of the GATT, and the
provisions of Article XXIV recognizing the discriminatory elements inherent in customs
unions and free trade areas. Accordingly, the footnote makes clear that nothing in the
Agreement on Safeguards prejudices the interpretation of the relationship between the
MFN obligation in Article 2.2 and the ability of Members to derogate from that obligation
as part of a customs union or free-trade area.
6.32 In response to questioning from the Panel concerning the significance of the
placement of footnote 1 to Article 2.1 immediately after the word "Member", and whether
this could imply that the footnote refers only to those customs unions that are themselves
Members of the WTO, the United States maintained that the placement of the footnote did
not reflect the intention that the footnote refer only to customs unions that are WTO
Members. The United States submitted, therefore, that the Panel and the parties should
refrain from reading a purpose into the text that was never intended. Reviewing the draft-
ing history of the provision, the United States submitted that the placement of the footnote
after "contracting party" in paragraph 2 of the text up through 1991 was necessary be-
cause the text only applied to contracting parties and the European Communities was
never a contracting party to the GATT. In 1992, when the Legal Drafting Group substi-
tuted the word "Member" for the phrase "contracting party", the group could not alter the
placement of footnote 1 because such a change would have been viewed as a substantive
change going beyond the explicitly limited mandate of the Legal Drafting Group396.

                                                                                                              

396 To understand the drafting and placement of this footnote, it is helpful to review the drafting
history of the Agreement on Safeguards and to inspect this footnote as it stood at representative
points in time. The Punta del Este Ministerial Declaration on the Uruguay Round provided that
safeguards would be a subject for negotiation, and stated that "a comprehensive agreement on safe-
guards is of particular importance to the strengthening of the GATT system and to progress in the
Multilateral Trade Negotiations". (BISD 33S/24, emphasis added) In pursuance of that mandate,
Negotiating Group 9 on Safeguards produced a text labelled as "Agreement on Safeguards" which
took the legal form of a decision of the CONTRACTING PARTIES to the GATT 1947. The text was
arranged in consecutively numbered paragraphs and it provided for obligations which would be
binding on all contracting parties to the GATT. Indeed, because of the nature of safeguards action,
any agreement in this area would not be effective unless it applied to every contracting party; a To-
kyo Round-style Code approach would not work. The negotiators therefore settled on a text that
would interpret and apply the GATT, such that if a safeguards action satisfied the requirements of
that text, it would satisfy the requirements of GATT Article XIX.
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The Chairman of the Negotiating Group tabled a safeguards text on 31 October 1990 with
the statement that "This text represents the level of agreement that could be reached at this stage."
The Negotiating Group accepted the text as "a working paper for the very final phase of the negotia-
tions" (MTN.GNG/NG9/W/25/Rev.3, 31 October 1990). The Negotiating Group then decided to
send the text forward (MTN.GNG/NG9/21, 31 October 1990). The text was included in the Draft
Final Act of the Uruguay Round circulated for the Brussels Ministerial Meeting
(MTN.TNC/W/35/Rev.1, dated 3 December 1990). The relevant pieces from this text were as fol-
lows:

2. A contracting party1 may apply a safeguard measure to a product only if the im-
porting contracting party has determined, pursuant to the provisions set out below,
that such product is being imported into its territory in such increased quantities,
absolute or relative to domestic production, and under such conditions as to cause
or threaten to cause serious injury to the domestic industry that produces like or di-
rectly competitive products.

1A customs union may apply a safeguard measure as a single unit or on
behalf of a member State. When a customs union applies a safeguard measure as a
single unit, all the requirements for the determination of serious injury or threat
thereof under this agreement shall be based on the conditions existing in the cus-
toms union as a whole. When a safeguard measure is applied on behalf of a mem-
ber State, all the requirements for the determination of serious injury or threat
thereof shall be based on the conditions existing in that member State and the
measure shall be limited to that member State. It is understood that when a safe-
guard measure is applied by a customs union on behalf of a member State, [any
injury attributable to competition from producers established in other member
States in the customs union shall not be attributed to increased imports, in confor-
mity with the provisions of sub-paragraph 7(b)] [such a measure shall be applied to
imports from other member States of the customs union].
The commentary preceding the safeguards text listed among the outstanding issues: "What

should be the obligations of a customs union in relation to safeguard actions? (Footnote 1 to para-
graph 2)."

The same passages in the safeguards text in the Dunkel Draft Final Act (MTN.TNC/W/FA,
20 December 1991) read as follows:

2. A contracting party1 may apply a safeguard measure to a product only if the im-
porting contracting party has determined, pursuant to the provisions set out below,
that such product is being imported into its territory in such increased quantities,
absolute or relative to domestic production, and under such conditions as to cause
or threaten to cause serious injury to the domestic industry that produces like or di-
rectly competitive products.

1A customs union may apply a safeguard measure as a single unit or on
behalf of a member State. When a customs union applies a safeguard measure as a
single unit, all the requirements for the determination of serious injury or threat
thereof under this agreement shall be based on the conditions existing in the cus-
toms union as a whole. When a safeguard measure is applied on behalf of a mem-
ber State, all the requirements for the determination of serious injury or threat
thereof shall be based on the conditions existing in that member State and the
measure shall be limited to that member State. Nothing in this agreement prejudges
the interpretation of the relationship between Article XIX and Article XXIV:8 of
the General Agreement.

The Dunkel Draft also included an early draft of the Multilateral Trade Organization Agreement. It
was at that point that the decision was made that the final Uruguay Round results would include the
creation of an MTO with Members. In January 1993, the Trade Negotiations Committee established
a Legal Drafting Committee whose mandate was limited to considering the institutional and dispute
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(b) Argentina's Safeguard Measure Violates Article 5 of
the Agreement on Safeguards

6.33 The United States notes that in conducting its investigation, Argentina included
imports from MERCOSUR countries for purposes of determining whether imports were
increasing during the period of investigation. In constructing its safeguard measure, how-
ever, Argentina excluded MERCOSUR countries from the application of the safeguard
measure. The United States does not contest, per se, either the practice of investigating all
relevant imports or excluding partners in a customs union from the application of a safe-
guard measure.397 In this instance, however, the United States submits that Argentina's
safeguard action is inconsistent with the terms of Article 5.1 of the Agreement on Safe-
guards.
6.34 The United States asserts that Article 5.1 permits safeguard measures "only to the
extent necessary to prevent or remedy serious injury and to facilitate adjustment." Thus,
the purpose of a safeguard measure is to provide the affected domestic industry with a

                                                                                                              

settlement provisions in the Dunkel text, and making necessary legal rectifications in the other provi-
sions in that text.

The Legal Drafting Group met during the spring of 1992 and worked on successive drafts of
the MTO Agreement, and also made systematic changes in the texts in the Dunkel Draft to integrate
them into the legal framework of the MTO . As part of its work, the Group mechanically substituted
the word "Member" for the phrase "contracting party."

As of the 12 December 1993 close of negotiations in the Uruguay Round, the same passages
read as follows:

2. A Member1 may apply a safeguard measure to a product only if that
Member has determined, pursuant to the provisions set out below, that such prod-
uct is being imported into its territory in such increased quantities, absolute or
relative to domestic production, and under such conditions as to cause or threaten
to cause serious injury to the domestic industry that produces like or directly com-
petitive products.

1A customs union may apply a safeguard measure as a single unit or on
behalf of a member State. When a customs union applies a safeguard measure as a
single unit, all the requirements for the determination of serious injury or threat
thereof under this Agreement shall be based on the conditions existing in the cus-
toms union as a whole. When a safeguard measure is applied on behalf of a mem-
ber State, all the requirements for the determination of serious injury or threat
thereof shall be based on the conditions existing in that member State and the
measure shall be limited to that member State. Nothing in this Agreement pre-
judges the interpretation of the relationship between Article XIX and Arti-
cle XXIV:8 of GATT 1994.
The capitalization of "member State" in the footnote occurred during the final legal drafting

process in February-March 1994. The present arrangement of the text in articles and paragraphs also
dates from the final legal drafting process (see MTN/FA/Corr.3 dated 21 February 1994, p. 173ff).

The placement of the footnote after "contracting party" in paragraph 2 of the text up through
1991 was necessary because that text only applied to contracting parties, and the European Commu-
nities was never a contracting party to the GATT. In 1992, when the Legal Drafting Group substi-
tuted the word "Member" for the phrase "contracting party," the group could not alter the placement
of footnote 1 because such a change would have been viewed as a substantive change going beyond
the explicitly limited mandate of the Legal Drafting Group.
397 In response to questioning from the Panel, the United States clarified that it does not view
Article XXIV:8 of GATT 1994 as prohibiting the maintenance or introduction of safeguard measures
between the member States of a  customs union or free-trade area, whether during its formation or
after its completion.
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temporary buffer from increasing imports that are causing or threatening serious injury to
the industry. This "time out" permits the beleaguered domestic industry to adjust to im-
port competition either through technological or economic advances, or through a transi-
tion to other productive uses. In order for a safeguard measure to be effective, and to
comport with Article 5.1, it must affect the imports that are causing the injury. Thus, Ar-
gentina contends that "[t]he objective of the safeguard measure is to allow the domestic
industry to reach the capacity to compete with a determined level of imports sourced both
from MERCOSUR and other countries." However, by failing to construct a safeguard
measure that addresses the imports that are causing the injury, Argentina ensures the fail-
ure of its stated objective.
6.35 In short, the United States argues, Argentina appears to concede that the source of
its injurious footwear imports is MERCOSUR. In its final determination of serious injury,
notified to the Committee on Safeguards on August 21, 1997 (G/SG/N/8/ARG/1), the
CNCE acknowledged that the MERCOSUR countries, Brazil in particular, were the prin-
cipal suppliers of subject footwear products, and that  MERCOSUR imports had, in large
part, supplanted global footwear imports. Specifically, the CNCE concluded that:

The MERCOSUR countries and in particular Brazil, not being
affected by the DIEM, were the sources to benefit from an in-
crease in Argentine purchases by diversion of trade. Brazil's share
of total imports rose from 7.7 per cent in c.i.f. value terms in 1993
($9.9 million) to 31 per cent ($36.1 million) in 1996, which made
it the principal foreign footwear supplier.

The CNCE also concluded that:

Between 1994 and 1996 the value of imports from the rest of the
world fell by more than $45 million, whereas the increase in im-
ports of MERCOSUR origin was $22 million, so that total imports
declined significantly after 1994.

6.36 The United States maintains that despite identifying MERCOSUR as the source of
the injurious imports, however, Argentina proceeded to implement a safeguard measure
that was not designed to affect the imports that caused the injury, and thus could not rem-
edy the serious injury suffered by the domestic industry nor facilitate its adjustment to
import competition.
6.37 Again, the United States does not question the propriety of investigating imports
from all sources or excluding customs union partners from the application of a safeguard
measure. What the United States finds troubling, however, is Argentina's use of
MERCOSUR imports for its increased-imports analysis when there was no possibility that
those imports could be included in any safeguard action, even where those imports are
demonstrably the cause of the injury suffered by the domestic industry. (As the Panel is
aware, under Article 98 of the MERCOSUR regulations, MERCOSUR members exclude
each other from the application of their safeguard measures).
6.38 In response to this dilemma, the United States submits, Argentina merely posits
that "it is reasonable to consider them [MERCOSUR and third-country imports] on equal
terms for injury analysis purposes since in the absence of DIEM or protective measures
there would be at least an equal flow of imports from the rest of the world into the Argen-
tine Republic." According to the United States, this response is purely speculative and
does not address the problem presented. In short, the effect of Argentina's action is to
penalize producers from third countries for the injurious imports emanating from
MERCOSUR. In the US view, Argentina's safeguard measure therefore violates Article
5:1 of the Agreement on Safeguards because it does not address the injurious imports;



Report of the Panel

718 DSR 2000:II

thus, the measure can neither remedy the serious injury nor facilitate the domestic indus-
try's adjustment to import competition.
6.39 In response to questioning from the Panel concerning whether the introduction of
any safeguard measure would be WTO-inconsistent in a situation where imports showed a
decreasing trend at the end of an investigation period even where imports at the end were
still higher than at the beginning of the investigation period, the United States asserted
that the fact that imports showed a decreasing trend towards the end of the investigative
period does not preclude a Member from applying a safeguard measure. The question is
whether the evidence demonstrates, as required by Article 2.1 of the Agreement on Safe-
guards, that the product under investigation "is being imported … in such increased
quantities … as to cause or threaten to cause serious injury to the domestic industry".
Imports may show a decreasing trend towards the end of the investigative period for a
number of reasons, including the timing of shipments, the seasonality of the product, or
importer concern about the investigation. In deciding whether the requirements of Article
2.1 are satisfied, a Member should carefully consider whether it is temporary or of longer
duration. A trend of several months may simply reflect irregular shipments. A trend of
several years would normally imply a more permanent change in direction of imports of a
given product, and suggest that the product is not being imported in increased quantities.
In the US view, in this instance, the CNCE's own data show that Argentina footwear im-
ports have trended downward in recent years. The CNCE has failed to demonstrate how it
concluded, in the face of such data, that footwear "is being imported" into Argentina "in
such increased quantities" as to cause or threaten to cause serious injury to the Argentina
footwear industry. According to the United States, assuming a Member has made an ade-
quate injury determination, the fact that imports show a decreasing trend towards the end
of the investigative period has no direct bearing on the standard that a Member must ap-
ply in fashioning a safeguard measure. The Agreement on Safeguards contains only one
standard for applying a safeguard measure, the standard set out in Article 5.1. Article 5.1
states that a Member "shall apply a safeguard measure only to the extent necessary to
prevent or remedy serious injury and to facilitate adjustment." Thus, the measure applied
will depend upon the facts of the case, including the nature and extent of injury found to
exist or threatened, and circumstances relating thereto, and the adjustment to be facili-
tated.

(c) Argentina's Purported Modification of its Safeguard
Measure Violates Article 7.4 of the Agreement on
Safeguards

6.40 The United States wishes to bring to the Panel's attention a recent and troubling
development in Argentina's safeguard measure on certain footwear imports. Argentina
recently issued Resolution 1506, which purports to modify its current footwear safeguard
by establishing a "quantitative restriction" in addition to the safeguard duty. The Resolu-
tion is somewhat unclear, but it appears to impose either a quota or a tariff-rate quota
(TRQ) of 3.9 million pairs on imports of footwear falling within certain Universal No-
menclature of MERCOSUR (NCM) numbers. The established quota amount represents
less than 50 per cent of footwear imports from third countries over the last 3 years. Under
the terms of the Resolution, Argentina's safeguard measure appears to function as follows:
Footwear imports that are below the quota limit are subject to a safeguard duty, as de-
tailed in the Resolution. Once the quota limit is filled for each NCM number, imports
above the limit will be assessed a duty rate that is 100 per cent of the current safeguard
duty. In addition, the Resolution postpones any liberalization of the safeguard until No-
vember 30, 1999, whereupon the quota will be increased by 10 per cent. Although not



Argentina - Footwear (EC)

DSR 2000:II 719

clear from the terms of the Resolution, the United States can only assume that
MERCOSUR imports will not be counted towards the 3.9 million quota limit.
6.41 The United States asserts that this alleged modification of Argentina's safeguard
measure presents issues of grave concern to the United States. In the US view, Argentina
seems to have crafted a safeguard-upon-safeguard barrier that is unnecessary and may, at
the very least, violate Article 7.4 of the Agreement on Safeguards. Article 7.4 specifically
requires that certain safeguard measures be progressively liberalized  at regular intervals
during the period of application. Argentina's modification fails on both counts. The
United States asserts that, first, rather than liberalizing, Argentina has clearly made its
safeguard measure more stringent. Potential exporters of footwear to Argentina must now
contend with a quota or TRQ in addition to a safeguard duty. Second, Argentina has not
liberalized the measure at regular intervals. As previously notified to the Committee on
Safeguards on September 15, 1997 (G/SG/N/10/ARG/1 and G/SG/N/11/ARG/1), Argen-
tina was to have liberalized the safeguard on 1 May 1998, 16 December 1998 and
1 August 1999. Argentina has already postponed one scheduled liberalization period, and
Resolution 1506 would again delay liberalization until 1999. According to the United
States, such actions violate both the letter and the spirit of the Agreement on Safeguards.
6.42 Moreover, the United States submits, Argentina's safeguard modification high-
lights the original safeguard measure's inconsistency with Article 5.1 of the Agreement on
Safeguards. In failing to address the source of the injurious imports, Argentina's safeguard
measure has not prevented or remedied the domestic industry's alleged serious injury nor
has it facilitated adjustment. Adding more restrictive elements to the safeguard measure
merely aggravates the problem and compounds the inconsistency of the measure with
Argentina's obligations under the Agreement on Safeguards.
6.43 Finally, the United States questions whether Argentina has notified Resolution
1506 to the Committee on Safeguards, as is required by Article 12 of the Agreement on
Safeguards.398

(d) The Requirements of Article XIX of GATT 1994 are
Subsumed by the Agreement on Safeguards

6.44 The United States disagrees with the European Communities' assertion that a
Member may only impose a safeguard measure if, inter alia, the increase in imports re-

                                                                                                              

398 Argentina asked the United States where in Article 12 the obligation to notify the Safeguards
Committee of Resolution MEYOSP 1506/98 could be found. The United States replied that as-
suming arguendo the modification was consistent with the Agreement on Safeguards, it would have
to be notified under Article 12.1(c). The United States further maintained that acceptance of Argen-
tina's implicit contention that it does not have to notify a new and more stringent "modification" of
its safeguard measure would defeat the very purpose of the notification provisions of Article 12.
Article 12 maintains the transparency of the system and ensures that Members are kept informed of
the most current status of safeguard measures in all Member countries taking such measures. The
logical consequence of Argentina's position that Article 12 requires Members to notify the taking of
a safeguard action, but that further "modification" of the measure need not be notified, is to approve
the dissemination of misleading information. In failing to notify its action to the Committee on Safe-
guards, Argentina erroneously maintains to the World Trade Organization that the only applicable
safeguard measure on footwear imports is the safeguard duties as notified, while in reality Argentina
is applying both a safeguard duty and a TRQ. Such action is counter to Article 12.1(c), which re-
quires notification of the measure actually applied. There simply is no basis to argue that Article 12
merely requires notification of the "initial" safeguard measure, even if subsequent "modifications"
render the notified measure obsolete.
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sults "from both 'unforeseen developments' and 'compliance with GATT obligations,'
including tariff liberalization according to a party's schedules of concessions." Article
XIX:1(a) of the GATT must now be read in accordance with the rights and obligations set
out in the Agreement on Safeguards, as required by Article 11:1(a) of that Agreement.
The Agreement on Safeguards has defined, clarified, and in some cases modified, the
package of rights and obligations of a potential user of safeguard measures, and Article 2
of the Agreement on Safeguards makes clear that a demonstration of "unforeseen devel-
opments" and a causal nexus to GATT obligations are no longer prerequisites to the ap-
plication of a safeguard measure.
6.45 According to the United States, the Agreement on Safeguards clarifies and ex-
pands on the provisions of Article XIX, and establishes procedures for the application of
safeguard measures. Thus, the preamble to the Agreement on Safeguards "recogniz[es] the
need to clarify and reinforce the disciplines of GATT, and specifically those of its Article
XIX", while Article 1 "establishes rules for the application of safeguard measures . . .
provided for in Article XIX of GATT." The United States submits that the two agree-
ments must be read in tandem and, together, they create a new package of rights and obli-
gations which are distinct from the rights and obligations contained in the original GATT
provision. The United States recalls that the Appellate Body arrived at a similar determi-
nation in Brazil - Measures Affecting Desiccated Coconut, wherein the Appellate Body,
quoting the panel, asserted:

Article VI of GATT 1994 and the SCM Agreement represent a
new and different package of rights and obligations, as among
WTO Members, regarding the use of countervailing duties. . . .
The SCM Agreements do not merely impose additional substan-
tive and procedural obligations on a potential user of counter-
vailing measures. Rather, the SCM Agreements and Article VI to-
gether define, clarify and in some cases modify the whole package
of rights and obligations of a potential user of countervailing
measures.399

6.46 In addition, the United States points out, the negotiators of the Agreement on
Safeguards were specific in their intent to subsume Article XIX under the new regime
established by the Agreement on Safeguards. Thus, Article 11:1(a) of the Agreement on
Safeguards establishes the relationship between GATT Article XIX and the Agreement as
follows:

A Member shall not take or seek any emergency action on imports
of particular products as set forth in Article XIX of GATT 1994
unless such action conforms with the provisions of that Article
applied in accordance with this Agreement.

(Emphasis added). In the US view, the phrase "applied in accordance with this Agree-
ment" is significant in that it demonstrates the intent of the negotiators to subsume Article
XIX under the new rights and obligations created by the Agreement on Safeguards. This
intention is made even more apparent when the language in Article 11:1(a) is contrasted,
for example, with language in the Agreement on Subsidies and Countervailing Measures
(SCM) where there is not a similar intent to subsume Article VI of GATT under the SCM.
Thus, Article 10 of the SCM provides:

                                                                                                              

399 Supra, footnote 55 (Emphasis in original).
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Members shall take all necessary steps to ensure that the imposi-
tion of a countervailing duty on any product of the territory of any
Member imported into the territory of another Member is in ac-
cordance with the provisions of Article VI of GATT 1994 and the
terms of this Agreement. (emphasis added)

6.47 The United States argues that in Article 10 of the SCM Agreement, the term "in
accordance with" modifies both Article VI of the GATT and the SCM Agreement, while
in Article 11:1(a) of the Agreement on Safeguards, "in accordance with" modifies solely
"this Agreement," meaning the Agreement on Safeguards. Therefore, the proper reading
of Article 11:1(a) must be that a safeguard action has to conform with Article XIX, which
in turn must be applied in accordance with the Agreement on Safeguards. In other words,
Article XIX has been subsumed by the Agreement on Safeguards, and the provisions of
Article XIX that continue to have force and effect are those that are in accordance with
the Agreement on Safeguards. According to the United States, this interpretation is further
borne out by the fact that the Agreement on Safeguards negotiators conspicuously reiter-
ated in Article 2 every sentence of Article XIX:1(a) except the language concerning "un-
foreseen developments" and GATT obligations. Since the Agreement on Safeguards is the
definitive interpretation of Article XIX, a safeguard measure that satisfies the Agreement
on Safeguards necessarily satisfies the requirements of Article XIX.

4. Conclusion
6.48 In conclusion, the United States respectfully requests the Panel to find that the
safeguard measure implemented by Argentina on certain imports of footwear products is
inconsistent with Articles 2 and 5 of the Agreement on Safeguards. Moreover, Argentina's
purported modification of its safeguard measure, at the very least, violates Article 7 of the
Agreement on Safeguards.

VII. INTERIM REVIEW

7.1 The Panel issued its interim report on 21 April 1999 and informed the parties
that requests for the review of precise aspects of the interim reports had to be filed by
5 May 1999. On 30 April 1999, Argentina requested an extension of one week of the
time-period for submitting comments on the interim report. On 3 May 1999, the
Panel granted an extension until 10 May 1999.
7.2 On 10 May 1999, Argentina and the European Communities requested the
Panel to review, in accordance with Article 15.2 of the DSU, precise aspects of the
interim report. Argentina requested a further meeting with the Panel, whereas the
European Communities did not consider such a meeting necessary. The interim re-
view meeting with the parties was held on 20 May 1999.
7.3 The European Communities submitted a number of specific comments. The
comments on the section entitled "the imposition of safeguard measures in the case
of a customs union" addressed in particular the Panel's description of the European
Communities' position on this issue and the specific phrasing of the legal reasoning
interpreting the relationship between Articles XIX and XXIV of the GATT. Further
to that, the European Communities made minor editing suggestions concerning the
sections on "standard of review", "increased imports" and "the application of safe-
guard measures". Moreover, it suggested modifying the Panel's characterization of
the reason why the European Communities raised a claim under Article 5. The Euro-
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pean Communities also criticized the Panel's reasoning on why it refrained from rul-
ing on the EC's claim against the provisional safeguard measure. In response to these
comments, we modified paras. 8.78, 8.79, 8.94, 8.287, and 8.292.
7.4 Argentina submitted a number of specific comments on the interim report
which it grouped into three major categories: (i) comments concerning the descrip-
tive part; (ii) comments related to the section entitled "factual background" intro-
ducing the Panel's findings and conclusions; and (iii) comments on the section of the
findings addressing the EC's claims under Articles 2 and 4 of the Safeguards Agree-
ment.
7.5 (i) As to the descriptive part, Argentina suggested changes to the account
of events concerning its submission to the Panel of the entire record of the national
investigation (Exhibit ARG-21). We carefully considered these suggestions but con-
tinue to believe that the description of the sequence of events in paras. 4.37-4.39 is
accurate. We did introduce a sentence into para. 4.37 at the suggestion of Argentina,
and made a few editing changes to this paragraph. Argentina further requested some
editing changes in sections describing its arguments, including those concerning "the
imposition of safeguard measures in the case of a customs union", some of which the
Panel accepted in paras. 5.90, 5.97, 5.141, 5.269, 5.303, and 5.352. However, the
Panel did not accept Argentina's proposals to shorten the description of certain re-
sponses by the European Communities to arguments made by Argentina.
7.6 (ii) With respect to the section dealing with the "factual background" to
this case, the Panel did not accept Argentina's request to delete portions of this intro-
ductory section to the findings because they are an accurate summary of events dis-
cussed by both parties concerning the context of this dispute.
7.7 (iii) Argentina's fundamental criticism of the findings addressing the EC's
claims under Articles 2 and 4 of the Safeguards Agreement was that it believed that
the Panel had carried out a de novo review of the national authority's determinations
of increased imports, serious injury and causation. Argentina argued that the Panel's
review should have been restricted to considering whether the Comisión Nacional de
Comercio Exterior (CNCE) had evaluated the proper factors in its report and whether
it had a reasonable basis for its conclusion that negative effects on those factors were
a result of increased imports. Argentina alleged that the Panel instead substituted its
judgement and proceeded to identify those trends and evidence it considered the
most relevant. In Argentina's view, the Panel asked the national authority to explain
why it found certain evidence to be compelling, rather than properly asking whether
the evidence as a whole supported the CNCE's judgement, especially when asking
Argentina to provide a complete analysis of any purportedly "adverse" data to the
conclusion it reached. Argentina claimed that in not doing so, the Panel exceeded its
authority because it was not the Panel's task to reweigh the evidence. Argentina sub-
mitted that it was for the national authority, as the trier of fact, to weigh all of the
evidence and reach a conclusion. For Argentina it was the role of the Panel to deter-
mine whether the judgement of the national authority was one possible legitimate
interpretation of the evidence, and not whether it was the correct interpretation be-
cause the standard based on international law principles is basically "what is not pro-
hibited, is permitted".
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7.8 While we do recognize the general interpretative principle "in dubio mi-
tius"400 raised by Argentina, we do not share Argentina's apparent opinion that under
the Safeguards Agreement it is for the national authority to choose one of several
possible factual or legal interpretations. Rather, regarding legal interpretations, a
treaty must be interpreted, pursuant to Article 31 of the Vienna Convention, in ac-
cordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose. Under the Safeguards Agreement, it
is incumbent upon a national authority to adequately explain its factual conclusions
on the basis of the evidence contained in the record of this case, and it is these expla-
nations in the light of that evidence that we have reviewed in accordance with our
standard of review, as explained in section VIII.E.3 of the findings. In this regard, the
Safeguard Agreement is clear that the existence of increased imports, serious injury
or threat, and causal link between the two, must be made on the basis of objective
and quantifiable evidence on all relevant factors having a bearing on the situation of
the industry, including factors other than increased imports that at the same time are
causing injury. The Agreement also is clear that the detailed report on the case must
set forth the findings and reasoned conclusions, and must demonstrate the relevance
of the factors considered.
7.9 We consider Argentina's allegation that our findings amount to a de novo
review of the case as unfounded. We believe that in addressing the EC claims we
have kept with our decision not to engage in a de novo review. In accordance with
Article 11 of the DSU,401 a panel is required to make an objective assessment of the
matter before it, including an objective assessment of the facts. In interpreting that
article, the United States - Underwear panel found, a policy of total deference to the
findings of the national authorities could not ensure an "objective assessment" as fore-
seen by this article.402 The panel on New Zealand - Transformers was also confronted
with the argument of New Zealand that the determination of "material injury" by the
competent authority of New Zealand could not be scrutinized by the panel.403 The
Transformers panel responded that

"the responsibility to make a determination of material injury caused
by dumped imports rested in the first place with the authorities of the

                                                                                                              

400 The Appellate Body noted: The interpretative principle of in dubio mitius, widely recognized in
international law as a 'supplementary means of interpretation', has been expressed in the following
terms: 'The principle of in dubio mitius applies in interpreting treaties, in deference to the sover-
eignty of states. If the meaning of a term is ambiguous, that meaning is to be preferred which is less
onerous to the party assuming an obligation, or which interferes less with the territorial and personal
supremacy of a party, or involves less general restrictions upon the parties.' …" Appellate Body
Report on European Communities - Measures Concerning Meat and Meat Products (EC -
Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998, DSR 1998:I, 135, para.
165, footnote 154.
401 Article 11 of the DSU: "… a panel should make an objective assessment of the matter before it,
including an objective assessment of the facts of the case and the applicability of and conformity
with the relevant covered agreements …".
402 Panel Report on United States - Restrictions on Imports of Cotton and Man-Made Fibre Un-
derwear, supra, footnote 127, para. 7.10.
403 Panel Report on New Zealand - Imports of Electrical Transformers from Finland, adopted on
18 July 1985, BISD 32S/55.
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importing contracting party concerned. However, the Panel could not
share the view that such a determination could not be scrutinized if it
were challenged by another contracting party. On the contrary, the
Panel believed that if a contracting party affected by the determination
could make a case that the importation could not in itself have the ef-
fect of causing material injury to the industry in question, that con-
tracting party was entitled, under the relevant GATT provisions and in
particular Article XXIII, that its representations be given sympathetic
consideration and that eventually, if no satisfactory adjustment was ef-
fected, it might refer the matter to the CONTRACTING PARTIES, as
had been done by Finland in the present case. To conclude otherwise
would give governments complete freedom and unrestricted discretion
in deciding anti-dumping cases without any possibility to review the
action taken in the GATT. This would lead to an unacceptable situa-
tion under the aspect of law and order in international trade relations
as governed by the GATT."404

7.10 As noted in para. 8.119, the United States - Underwear panel405 followed an
approach similar to that developed by the New Zealand - Transformers panel. We
agreed with this statement of the New Zealand - Transformers and the United States -
Underwear panels in paras. 8.118-8.119 of our findings. Accordingly, we consider that,
while it is in the first place the responsibility of the national authority of the importing
country to carry out a safeguard investigation and make a determination, we must ad-
dress in our findings the objections raised by the European Communities to the deter-
minations made by the CNCE. In our view, Article 11 of the DSU requires us to con-
duct an assessment of the claims and the facts of the case before us as safeguard deter-
minations made by a national authority are subject to scrutiny by a panel if they are
challenged by another Member (para. 8.118).
7.11 In our review, we followed the test developed by the United States - Underwear
and the United States - Shirts and Blouses panels (para. 8.119-8.120) which held that
"an objective assessment would entail an examination of whether (i) the [national
authority] had examined all relevant facts before it (including facts which might de-
tract from an affirmative determination …), (ii) whether adequate explanation had
been provided of how the facts as a whole supported the determination made, and,

                                                                                                              

404 Panel Report on New Zealand - Imports of Electrical Transformers from Finland, adopted on
18 July 1985, para. 4.4.
405 This panel did not see its "review as a substitute for the proceedings conducted by national investi-
gating authorities or by the Textiles Monitoring Body (TMB). Rather … the Panel's function should be
to assess objectively the review conducted by the national investigating authority, in this case the CITA.
We draw particular attention to the fact that a series of panel reports in the anti-dumping and subsi-
dies/countervailing duties context have made it clear that it is not the role of panels to engage in a de
novo review. In our view, the same is true for panels operating in the context of the ATC, since they
would be called upon, as in the context of cases dealing with anti-dumping and/or subsi-
dies/countervailing duties, to review the consistency of a determination by a national investigating
authority imposing a restriction under the relevant provisions of the relevant WTO legal instruments, in
this case the ATC. …" United States - Underwear, op.cit., para. 7.12.
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consequently, (iii) whether the determination made was consistent with the interna-
tional obligations of the [Member concerned]."406

7.12 According to this test, one essential element of a Panel's review of a national
investigation is to evaluate whether "adequate explanation had been provided of how
the facts as a whole supported the determination made". This standard of review is
different from a de novo review by a panel of a national investigation and the deter-
mination made. As set forth in paras. 8.205-8.207, in our view, an assessment of
whether an explanation was as a whole adequate concerns the logical relationship
between two given benchmarks, i.e., the facts of a case as collected by a national
authority, on the one hand, and the safeguard determination made by it, on the other.
Our assessment of this case has not involved questioning the facts as determined by
the national authority; indeed, the European Communities did not challenge the facts
gathered and compiled by the CNCE, but rather alleged that the determinations made
could not be logically drawn from the facts as reflected in the CNCE's record of the
investigation. As a result of these EC allegations it was necessary for the objective
assessment which we are required to conduct to evaluate whether the explanation
given by the national authority in evaluating the facts before it adequately supported
the conclusions drawn with respect to the crucial conditions (i.e., (i) increases in
imports, (ii) serious injury or threat thereof, and (iii) the existence of a causal link)
and the safeguard determination made. The discussion of the adequacy of an expla-
nation cannot merely consist in taking the explanation presented by a national
authority at face value; it requires a process of evaluation of the reasoning by the
national authority in its determination, in the light of arguments advanced by the
complaining Member, and of responses by the respondent Member. Moreover, for an
explanation to be adequate as a whole it must provide adequate reasoning on how the
conclusions drawn flow from the facts of the case, including those facts that would
appear to detract from such conclusions.
7.13 Argentina further alleged that the Panel created a new concept by requiring
that for each single factor of injury analysis it is necessary to elaborate a reasonable
explanation linking the data to the conclusion for each factor in isolation. In Argen-
tina's view, it is sufficient to comply with the standard set by the Safeguards Agree-
ment for a national authority to examine the totality of the data.
7.14 In para. 8.123, we noted that the text of Article 4.2(a) of the Safeguards
Agreement explicitly requires the evaluation of "all relevant factors of an objective
and quantifiable nature having a bearing on the industry", in particular those listed
therein. We also noted that despite the absence of an express requirement of a similar
nature in the Agreement on Textiles and Clothing (ATC), the panels on United States
- Underwear and United States - Shirts and Blouses ruled that each and every injury

                                                                                                              

406 The United States - Underwear panel also noted in footnote 18 to para. 7.13 to that report: "This
approach is largely consistent with the approach adopted by the panel reports cited in footnote 16
(Korea - Anti-Dumping Duties on Imports of Polyacetal Resins from the United States, adopted on
27 April 1993, BISD 40S/205; United States - Imposition of Anti-Dumping Duties on Imports of
Fresh and Chilled Atlantic Salmon from Norway, adopted on 27 April 1994; United States - Initia-
tion of a Countervailing Duty Investigation into Softwood Lumber Products from Canada, adopted
on 3 June 1987, BISD 34S/194) although it should be pointed out that the standard of review was
expressed in slightly different terms in each of the aforementioned panel reports."
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factor mentioned in Article 6.4 of the ATC had to be considered by the national
authority. In our view, for an evaluation of how the facts as a whole supported the
determination made it is necessary for the national authority to link through an ade-
quate explanation each of the relevant factors within the meaning of Article 4.2(a) to
the overall determination, including where such factors seem to detract from that
determination. We believe that in our discussion of the EC's claims under Articles 2
and 4 we have done nothing more than evaluate whether each of the identified fac-
tors was analyzed and whether adequate explanations are contained in the record of
the investigation as carried out by the national authority regarding how each of the
relevant injury factors supported or was reconciled with the overall determination
made.
7.15 Argentina further submits that under the Safeguards Agreement national
authorities have a broad discretion how to conduct a safeguard investigation. There-
fore, there is no specific requirement as to the methodology to be used to measure
increases in imports or as to how thoroughly any factor must be considered, as long
as the approach is reasonable and not in conflict with the specific requirements pro-
vided for in the Agreement. In Argentina's opinion, in several instances the Panel has
imposed standards and requirements which have no basis in the Agreement.
7.16 In this context, we recall that we endorsed in para. 8.120 the statement by the
panel on United States - Shirts and Blouses which reasoned that

"this is not to say that the Panel interprets the ATC as imposing on the
importing Member any specific method either for collecting data or
for considering and weighing all the relevant economic factors upon
which the importing Member will decide whether there is need for a
safeguard restraint. The relative importance of particular factors in-
cluding those listed in Article 6.3 of the ATC is for each Member to
assess in the light of the circumstances of each case."407

7.17 We agree in principle with Argentina that the Safeguards Agreement leaves a
margin of discretion to the national authority to choose its methodology for carrying
out its investigation, in particular with respect to data collection and the weighing of
the relative importance of all relevant economic factors provided that an adequate
explanation is given of how the facts as a whole supported the determination made.
However, a juxtaposition of data and conclusions without adequate reasoning linking
them is not sufficient under the terms of the Safeguards Agreement.
7.18 We did not find fault with the duration of the investigation period chosen by
Argentina for measuring whether increases in imports occurred, nor with the begin-
ning and end years of that period (1991 to 1995) as selected by the CNCE. Nor did
we consider an end-point-to-end-point analysis of a given investigation period to be
problematic per se under the Safeguards Agreement. However, in the light of Article
4.2(a)'s requirement that "the rate and amount of the increase in imports" be evalu-
ated, we considered that only end-point-to-end-point data are not enough but also
that analysis of import trends during the entirety of an investigation period is re-
quired (para. 8.159). In a factual situation where the variation by one year of the be-

                                                                                                              

407 Panel Report on United States - Measures Affecting Imports of Woven Wool Shirts and Blouses
from India (United States - Shirts and Blouses), supra, footnote 128, para. 7.52.
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ginning and the end points of an investigation period yielded substantially different
results and where intervening trends of declines in imports were of a more than tem-
porary nature, we considered a mere end-point-to-end-point analysis to be insuffi-
cient for demonstrating an increase in import quantities as required by Article 2 of
the Safeguards Agreement. We further note Argentina's statement that certain por-
tions of the record, in some cases even not explicitly cited by the authorities, were
nevertheless within their knowledge and should be assumed to have been considered
by the administering authority. In this regard, we recall our conclusion, consistent
with the previous panel reports mentioned above, that the national authority of the
importing Member has the obligation to examine, at the time of its determination, at
least all of the factors listed in Article 4.2(a) and to publish a report setting forth, in
accordance with Article 3.1, its findings and reasoned conclusions reached on all
pertinent issues of law and of fact. We cannot endorse a theory that certain portions
of a record of 10,000 plus pages should be assumed, absent adequate reasoning in the
published report on the investigation, to have been considered by the national
authority when making its determination.
7.19 With respect to the publication of a report setting forth findings and reasoned
conclusions, Argentina also emphasized that the Technical Report is an integral part
of Act 338, and that these documents cannot be separated from each other. Accord-
ingly, it is Argentina's position that both of these documents constitute Argentina's
published report setting forth the competent authority's findings and reasoned con-
clusions reached on all pertinent issues of fact and law. We note that Argentina
largely relied on Act 338 in its argumentation. We also recall our statements in paras.
8.126-8.128 that we deemed Act 338 to be the most important document, but that we
also took the Technical Report into consideration where that report contained more
specific and additional information. However, we noted that consideration of the raw
data of the investigation in the 10,000-plus page investigation record appeared to be
of lesser importance given that the contents were organized and summarized by the
CNCE in Act 338 and the Technical Report. Nonetheless, pursuant to Argentina's
comments, we modified the end of para. 8.128.
7.20 Furthermore, Argentina pointed at certain legal and factual arguments which
it believed the Panel should have addressed. In Argentina's view, failing to refer to
these arguments, or relegating them to footnotes or final observations, would be a
denial of procedural fairness. In this regard, we recall that the Appellate Body char-
acterized an allegation that a panel has failed to conduct an "objective assessment" in
the meaning of Article 11 of the DSU as a very serious allegation.408 In the Appellate
Body's opinion, a panel may be said to have failed in this basic duty if it deliberately
disregards or distorts a fact or a piece of evidence,409 if in assessing the facts before
it, it exhibits "gross negligence amounting to bad faith",410 or an "egregious error that
calls into question the good faith of a panel",411 or if it "arbitrarily ignores or mani-

                                                                                                              

408 Appellate Body Report on European Communities - Measures Affecting the Importation of
Certain Poultry Products (EC - Poultry) WT/DS69/AB/R, adopted 23 July 1998, DSR 1998:V, 2031,
para. 133.
409 Appellate Body Report on EC - Hormones, supra, footnote 400, para. 139.
410 Appellate Body Report on EC - Hormones, supra, footnote 400, para. 138.
411 Appellate Body Report on EC - Hormones, supra, footnote 400, para. 133.
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festly distorts evidence".412 In the context of other fact-intensive cases - similar to the
one before us - the Appellate Body noted that "a panel cannot realistically refer to all
statements made by the experts advising it and should be allowed a substantial mar-
gin of discretion as to which statements are useful to refer to explicitly".413 In the
Korea - Liquor Tax case, the Appellate Body also stated that "it is not an error … for
the panel to fail to accord the weight to the evidence that one of the parties believes
should be accorded to it".414 In light of these considerations, we believe that in mak-
ing our assessment of the matter before us we have ensured fundamental fairness and
due process for both parties.
7.21 In particular, Argentina made specific comments on the Panel's factual de-
scription and evaluation of the adequacy of the CNCE's explanation regarding spe-
cific injury factors. In reaction to these comments, we modified para. 8.173 in the
section on "production". With respect to "sales", we modified paras. 8.175 and 8.180,
and we added paras. 8.177 and 8.181. As regards "productivity", we added language
to paras. 8.183 and 8.211. In respect of "profits and losses" we added information to
the table on "accounting data" (para. 8.188) and modified or shortened the discussion
of profits and losses in the section on "differences in data", especially regarding the
break-even point analysis in para. 8.224. In response to Argentina's comments con-
cerning the factor "employment" we did not consider any adjustments necessary.
Following a comment on market shares of imports, we also modified footnote 551.
7.22 Concerning the treatment by the CNCE of data for the year 1996, Argentina
stated that 1996 data from the questionnaires were incomplete at least as to the finan-
cial indicators because the petitioners filed their request for safeguard action in Oc-
tober 1996. We recall our consideration in para. 8.213 that Argentina should have
taken into account 1996 data as a relevant factor in the meaning of Article 4.2(a) to
the extent such data were collected during the investigation and are contained in the
CNCE's record of the case. In the alternative, the national authority should have
given an adequate explanation why such consideration of available 1996 data by the
national authority was unnecessary or irrelevant in the particular circumstances of
this case. However, by no means did we imply an obligation for a national authority
to constantly update its data collection. Nor do we consider our statement inconsis-
tent with our acceptance of Argentina's choice of an investigation period from 1991
to 1995. More specifically, we modified footnote 540 to identify the extent to which
the CNCE had data from 1996 available in the investigation record with respect to
particular injury factors.
7.23 Argentina further criticized that the findings in para. 8.163 mentioned only
the preliminary decision as referring to the impact of the imposition of DIEMs on
imports as of 1993, but fail to mention that the CNCE's final determination also held
that imports had declined after 1993 because of the imposition of the DIEMs. We
inserted footnote 529 to refer in that respect to the CNCE's final determination. At
any rate, regardless of whether Argentina raised this argument only in the preliminary
report or also in the final report, a threat of increased imports cannot be held to

                                                                                                              

412 Appellate Body Report on EC - Hormones, supra, footnote 400, para. 145.
413 Appellate Body Report on EC - Hormones, supra, footnote 400, para. 138.
414 Appellate Body Report on Korea - Taxes on Alcoholic Beverages (Korea- Alcoholic Bever-
ages), WT/DS75/AB/R, WT/DS84/AB/R adopted 17 February 1999, DSR 1999:I, 3, para. 164.
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amount to a threat of serious injury. We reiterate our consideration (para. 8.284) that
the Safeguards Agreement requires actual imports in increased quantities (in abso-
lute terms or relative to domestic production) as one of the preconditions for impos-
ing a safeguard measure and that a threat of additional imports as such is insufficient
for a finding of a threat of serious injury.
7.24 Argentina also alleged that the Panel failed to reference a "cornerstone" of the
CNCE's causation decision, i.e., the specific correlation of increasing import trends
for footwear in 1991-1993 with declines in the gross domestic product (GDP) for
footwear in the same period. In Argentina's view, this argument was reinforced by
comparative declines in the Argentine footwear GDP versus increases of the Argen-
tine GDP for the overall manufacturing sector. Argentina also pointed out that import
increases in 1991 and 1992 were much higher in the footwear sector than overall
imports to Argentina during the same period. We reflected this argument in para.
8.231 but continue to believe that above-average sectoral import increases and
above-average sectoral GDP declines per se do not necessarily justify the imposition
of safeguard measures in economic sectors whose performance is less successful
than the performance of the national economy as a whole. We believe that a causal
link needs to be established from an analysis of the impact of increased imports on
the injury factors identified in the Safeguards Agreement.
7.25 With regard to the issue of whether the phrase "under such conditions" in
Article 2.1 requires national authorities to carry out a price analysis, we refer to our
discussion and conclusion in paras. 8.249ff that this phrase does not constitute a spe-
cific legal requirement for a price analysis and that products may compete on other
bases than price, as enumerated in para. 8.251. We recall, however, as reflected in
para. 8.254, that although in our view a price analysis is not a requirement of Article
2.1, in this case  the alleged price underselling by imports was a major basis for Ar-
gentina's causation finding. Consequently, it was necessary for the CNCE to collect
and analyze data to support this finding. We note, however, that the investigation
neither developed nor analyzed data on import prices, and that Argentina informed
the Panel that references in the final determination to "cheap imports" had to do with
underinvoicing rather than underselling (paras. 8.258-8.262). In the absence of evi-
dence on or an assessment of import prices, we concluded that the CNCE did not
adequately explain how it was possible for the CNCE to infer that lower-priced im-
ports had had an injurious effect on the domestic industry.

VIII. FINDINGS

A. Factual Background
8.1 This case concerns a challenge by the European Communities to provisional
and definitive safeguard measures taken by Argentina to limit imports of footwear.
The recent history of Argentina's actions concerning footwear imports includes sev-
eral measures and developments.
8.2 On 31 December 1993, Resolution 1696/93 introduced minimum specific
duties (derechos de importación espicíficos mínimos or "DIEMs") on certain foot-
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wear imports. This measure originally foresaw the possibility of a single
non-renewable extension of six months. However, it was extended several times. The
last extension took place on 7 January 1997 by Resolution 23/97.415

8.3 On 4 October 1996, the United States requested consultations in respect of
Argentina - Certain Measures Affecting Footwear, Textiles, Apparel and Other
Items416 ("Argentina - Textiles and Apparel"). The US request covered DIEMs on
footwear and other products and alleged violations of Articles II, VII, VIII and X of
GATT.417

8.4 On 25 October 1996, the Chamber of the Footwear Industry (Cámara de la
Industria del Calzado "CIC") petitioned the National Foreign Trade Commission
(Comisión Nacional de Comercio Exterior "CNCE") of the Subsecretaría de Comer-
cio Exterior ("Subsecretaria") of the Ministerio de Economia y Obras y Servicios
Publicos ("MYOSEP") to initiate a safeguard investigation in respect of footwear.
8.5 On 14 February 1997, the Argentine Ministry of Economy and Public Works
repealed the DIEMs on footwear by Resolution 225/97. On the same day, the CNCE
initiated a safeguard investigation and imposed provisional measures in the form of
minimum specific duties on footwear (Resolution 226/97 of 14 February 1997).
8.6 On 21 February 1997,418 pursuant to Article 12.1(a) of the Agreement on
Safeguards ("Safeguards Agreement"), Argentina notified the WTO Committee on
Safeguards of the initiation of the investigation and the reasons for it, as well as of its
intention to apply a provisional safeguard measure. On 25 February 1997, the provi-
sional safeguard measure entered into force419. On the same day, the panel requested
by the United States on Argentina - Textiles and Apparel was established by the
DSB.
8.7 Subsequently, the panel on Argentina - Textiles and Apparel decided not to
rule on the DIEMs on footwear which had been revoked on 14 February 1997. Dur-
ing that panel proceeding, the European Communities participated as a third party.
8.8 On 25 July 1997, Argentina notified the Committee on Safeguards, pursuant
to Article 12:1(b) of the Safeguards Agreement, of the determination of serious in-
jury made by the CNCE.420

                                                                                                              

415 Panel Report on Argentina - Certain Measures Affecting Footwear, Textiles, Apparel and other
Items, supra, footnote 25, para. 2.4.
416 WT/DS56.
417 On 23 April 1997, the European Communities initiated consultations regarding the same
measures (WT/DS77).
418 "Notification under Article 12.1(a) of the Agreement on Safeguards on initiation of an investi-
gation and the reasons for it" and "Notification under Article 12.4 of the Agreement on Safeguards
before taking a provisional safeguard measure referred to in Article 6" (G/SG/N/6/ARG/1,
G/SG/N/7/ARG/1) which were circulated to WTO Members on 25 February 1997. On 5 March
1997, Argentina added a supplement to these notifications (G/SG/N/6/ARG/1/Suppl.1,
G/SG/N/7/ARG/1/Suppl.1) which was circulated to WTO Members on 18 March 1997.
419 Official Journal of the Argentine Republic No. 28.592 of 24 February 1997.
420 Notification under Article 12.1(b) of the Agreement on Safeguards on finding a serious injury or
threat thereof caused by increased imports (G/SG/N/8/ARG/1) which was circulated on 21 August
1997.
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8.9 On 1 September 1997, Argentina notified the Committee on Safeguards, pur-
suant to Article 12.1(c) and Article 9 (footnote 2) of the Safeguards Agreement, of
the intention of the Argentine authorities to impose a definitive safeguard measure.421

8.10 In accordance with Article 12.3 of the Safeguards Agreement, consultations
were held between the European Communities and Argentina on 9 September
1997.422

8.11 On 12 September 1997, Argentina imposed a definitive safeguard measure
(Resolution 987/97) in the form of minimum specific duties on imports of footwear,
effective as of 13 September 1997.423 The measure is valid for three years (as of the
entry into force of the provisional safeguard measure on 25 February 1997) and pro-
vides that it shall be liberalized on 1 May 1998, 16 December 1998 and on 1 August
1999.
8.12 However, Article 9 of Resolution 987/97424 provides that if imports increase
by more than 30 per cent in the first year after the imposition of the definitive meas-
ure in comparison to the year preceding it, the Ministry of Economy and Public
Works may suspend the liberalization schedule for half a year and extend the safe-
guard measure accordingly.
8.13 On 26 September 1997, the definitive safeguard measure was notified to the
Committee on Safeguards by Argentina425 and by Uruguay as Presiding Member
State of MERCOSUR.426

8.14 On 3 April 1998,427 the European Communities made a request for consulta-
tions with Argentina pursuant to Article XXII:1 of GATT entitled Argentina - Safe-
guard Measures on Footwear (DS 121).
8.15 On 22 April 1998, the DSB adopted the reports of the Panel and the Appel-
late Body on Argentina - Textiles and Apparel (WT/DS56) which found Argentina's
minimum specific import duties on a range of textiles and apparel products to be

                                                                                                              

421 G/SG/N/10/ARG/1 and G/SG/N/11/ARG/1, dated 15 September 1997, and
G/SG/N/10/ARG/1/Corr.1, G/SG/N/11/ARG/1/Corr.1, dated 18 September 1997.
422 The outcome of these consultations was notified, pursuant to Article 12.5, to the Committee on
Safeguards on 10 September 1997.
423 Official Journal of the Argentine Republic No. 28,729.
424 Article 9 of Resolution 987/97: "The Secretariat of Industry, Trade and Mining shall monitor
total imports and the adjustment plan provided for in the commitments undertaken by the petitioner.

(a) To this end, the Secretary of Industry, Trade and Mining shall prepare a report to determine
whether there has been an increase in imports subject to the safeguard measures and imports origi-
nating in the countries covered by Article 9, paragraph 1, of the Agreement on Safeguards. The re-
port will provide a comparison between total imports measured in pairs in the period September
1997-August 1998 and the same imports for the immediately preceding 12-month period up to Sep-
tember 1997. The Ministry of the Economy and Public Works and Services shall examine the report
of the Secretary of Industry, Trade and Mining, and if the increase in imports is greater than 30 per
cent it may suspend the liberalisation provided for the period between 30 December 1998 and 31
July 1999, in which case the measure in force at the time will continue until 31 July 1999; while for
the remaining period during which the safeguard measure is in effect, the liberalisation timetable
provided for in Annex I of this Resolution shall be maintained. …".
425 Resolution 987/97 was circulated to Member on 10 October 1997 (G/SG/N/10/ARG/1/Suppl.1
and G/SG/N/11/ARG/1/Suppl.1).
426 G/SG/N/10/ARG/1/Suppl.2 and G/SG/N/11/ARG/1/Suppl.2 of 22 October 1997.
427 WT/DS121/1, dated 8 April 1998.
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inconsistent with Article II of GATT "because the DIEM regime, by its structure and
design, results, with respect to a certain range of import prices in any relevant tariff
category to which it applies, in levying of customs duties in excess of the bound tar-
iff rate of 35 per cent ad valorem in Argentina's Schedule".428

8.16 The consultations in the case on Argentina - Safeguard Measures on Foot-
wear (DS 121) were held on 24 April 1998, but did not lead to a satisfactory resolu-
tion of the matter.
8.17 On 28 April 1998, Argentina enacted, in accordance with Article 9 of Reso-
lution 987/97, Resolution 512/98429 which modifies the definitive safeguard measure
by postponing the liberalization schedule.
8.18 On 10 June 1998,430 the European Communities requested the establishment
of a panel. The DSB established this Panel on 23 July 1998 and it was composed on
15 September 1998.
8.19 On 16 November 1998, Argentina published Resolution 1506/98 which pro-
vided for another modification of the original definitive safeguard measure.431 Article
2 of Resolution 1506/98 provides for a further extension of the liberalization sched-
ule and introduces a tariff quota system.
8.20 On 7 December 1998, Argentina published Resolution 837/98432 which im-
plements Resolution 1506/98 by regulating the distribution of three-month quota
allocations within the tariff quota system introduced by the latter resolution.

                                                                                                              

428 Appellate Body Report on Argentina - Textiles and Apparel, supra, footnote 25, para. 87(a).
429 Resolution 512/98: Amendment of Resolution No. 987/97, which provided for the closure of a
safeguard investigation into footwear imports as regards the liberalization schedule (Exhibit EC-28):

Article 1: "The liberalization schedule established in Annex I to Resolution … No. 987[/97], of
10 September 1997 shall be modified in accordance with the new schedule contained in Annex I to
this Resolution".

Article 2: "The Secretariat … shall monitor imports …"
(a) "To that end, an analysis shall be carried out with a view to determining the evolution of

imports as from the date of application of the safeguard measure and to compare those imports with
the quantities imported during a previous representative period …".

"On the basis of the result of these evaluations the Secretary … shall submit a report to the
Ministry … on the appropriateness of maintaining the established liberalization schedule as provided
for in the Annex to this Resolution."
430 WT/DS121/3, dated 11 June 1998.
431 Resolution 1506/98 (Exhibit EC-32):

Article 1: "The liberalization schedule established in Annex I to Resolution No. 512 of the Min-
istry … of 24 April 1998, amending Resolution No. 987 of the Ministry … of 10 September 1997,
shall be modified in accordance with the new liberalization schedule contained in Annex I which ...
is an integral part of this Resolution".

Article 2: "A quantitative restriction is hereby imposed on imports of footwear cleared through
customs under MERCOSUR Common Nomenclature tariff headings … as listed in Annex II which
… is an integral part of this Resolution". (Emphasis added).

Article 4: "A levy shall be paid on imports of footwear exceeding the quantity of pairs estab-
lished in Article 2 at the rate of the Minimum Specific Duties of the Safeguard Measure described in
Annex I to this Resolution, Article 1 of which amends Resolution No. 512 ... dated 24 April 1998,
amending Resolution No. 987/97 ... of 10 September 1997, increased by 100 per cent (100%) as
listed in Annex III which ... is an integral part of this Resolution".
432 Resolution 837/98 setting forth the arrangements for the allocation and distribution of the
three-month footwear import quotas established in Annex II to Resolution No. 1506/98 (Exhibit
EC-35):
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B. Claims
8.21 The European Communities alleges that the provisional and the definitive
safeguard measure are in breach of Argentina's obligations under the Agreement on
Safeguards and under the GATT. The European Communities alleges breaches of:
- Article XIX of GATT 1994 (in particular the lack of "unforeseen develop-

ments");
and of the following provisions of the Safeguards Agreement:
- Article 2 (especially the requirement of determining in an investigation that

certain conditions are present and the non-discrimination obligation);
- Article 4 (in particular that all relevant factors must be investigated and the

obligation to demonstrate the existence of a causal link);
- Article 5 (especially the condition that measures must only be applied to pre-

vent or remedy serious injury);
- Article 6 (in particular the requirement of evidence of "critical circum-

stances"); and
- Article 12 (especially the notification obligations).

C. Terms of Reference and Scope of the Measures in Dispute

1. Minimum Specific Duties (DIEMs)
8.22 The EC's position is that the previous panel on Argentina - Textiles and Ap-
parel (DS 56)433 should have reviewed the WTO compatibility of the DIEMs on
footwear, but it does not ask this Panel to declare these DIEMs WTO-inconsistent.
Argentina requests the Panel not to take into account any claims made by the Euro-
pean Communities regarding the DIEMs on footwear. In view of the facts that the
DIEMs on footwear were repealed on 14 February 1997, that they were not specifi-
cally identified in the request for the establishment of this Panel, and that the Euro-
pean Communities makes no claims related thereto, we see no basis to make a ruling
concerning them.

2. Subsequent Modifications of the Definitive Safeguard
Measure

8.23 The European Communities claims that Resolutions 512/98, 1506/98 and
837/98 fall within this Panel's terms of reference since the definitive safeguard meas-
ure (Resolution 987/97) was listed in its panel request and is still in effect - albeit in
a modified form.
8.24 Argentina responds that Resolution 512/98 of 28 April 1998, Resolution
1506/98 of 16 November 1998 and Resolution 837/98 of 4 December 1998 con-

                                                                                                              

Article 1: "The allocation of three-month footwear import quotas established in Annex II to
Resolution … 1506/98 shall be under the responsibility of the Directorate-General of Customs".

Article 4: "In no case shall the figure of 25 per cent (25%) of the total three-month quota as-
signed to each tariff heading per importer be exceeded".
433 Panel Report on Argentina - Measures Affecting Imports of Footwear, Textiles, Apparel and
Other Items, supra, footnote 25, WT/DS56/R, paras. 6.14 - 6.15.
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cerning the modification of the liberalization schedule of the definitive safeguard
measure are not within the terms of reference of this Panel given that the EC's re-
quest for the establishment of this Panel specifically mentions only Resolution
226/97 of 14 February 1997 on the imposition of a provisional measure and Resolu-
tion 987/97 of 12 September 1997 on the imposition of a definitive measure.
8.25 In response to a Panel question regarding how Argentina reconciles its argu-
ments that Resolutions 512/98 and 1506/98 are based on and flow out of Article 9 of
Resolution 987/97, on the one hand, and that these resolutions are outside the Panel's
terms of reference because they are new measures, Argentina indicates that it does
not refer to two new measures. Rather, in Argentina's view, these are foreseen modi-
fications to the measure adopted by Resolution 987/97, but do not come within the
terms of reference of this Panel.
8.26 In the EC's view, Argentina itself has admitted that the subsequent resolutions
are a simple application of Article 9 of Resolution 987/97 and thus an integral part of
the definitive safeguard measure. Accordingly, they are modifications of Resolution
987/97 rather than new safeguard measures. The European Communities further
points out that, contrary to the Guatemala - Cement434 case where Mexico referred to
an antidumping investigation, but failed to identify the definitive anti-dumping
measure in its panel request, the European Communities has identified the definitive
safeguard measure in its request for the establishment of this Panel.
8.27 Before addressing these questions, we recall that Article 6.2 of the DSU re-
quires that both the "specific measures at issue" and the "legal basis for the com-
plaint" (or the "claims") be identified in a request for the establishment of a panel.
We note that the relevant part of the EC's request for the establishment of this Panel
reads:

"Under Resolution 226/97, published in the Official Journal of the
Argentine Republic No. 28592 on 24 February 1997, Argentina im-
posed a provisional safeguard measure in the form of minimum spe-
cific duties on imports of footwear effective as of 25 February 1997.
Under Resolution 987/97, published in the Official Journal of the Ar-
gentine Republic No. 28729 on 12 September 1997, Argentina im-
posed a definitive safeguard measure in the form of minimum specific
duties on imports of footwear effective as of 13 September 1997."435

8.28 In Guatemala – Cement, the Appellate Body recently addressed in detail the
issues of the terms of reference in Article 7 of the DSU and the specificity require-
ments set forth in Article 6.2 of the DSU:

"[T]he task of a panel is to examine the 'matter referred to the DSB'.
… Article 7 of the DSU itself does not shed any further light on the
meaning of the term 'matter'. However, when that provision is read to-
gether with Article 6.2 of the DSU, the precise meaning of the term
'matter' becomes clear. Article 6.2 specifies the requirements for a
complaining Member to refer the 'matter' to the DSB. In order to seek

                                                                                                              

434 Appellate Body Report on Guatemala - Anti-dumping Investigation regarding Portland Cement
from Mexico, supra, footnote 35, para. 86.
435 WT/DS121/3, circulated on 11 June 1998.
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the establishment of a panel to hear its complaint, a Member must
make, in writing, a 'request for the establishment of  a panel' (a 'panel
request'). In addition to being the document which enables the DSB to
establish a panel, the panel request is also usually identified in the
panel's terms of reference as the document setting out 'the matter re-
ferred to the DSB'."436

8.29 Consequently, as a preliminary issue, we have to ascertain which "measures"
have been specified consistently with the requirements of Article 6.2 of the DSU so
as to fall within our terms of reference.
8.30 In addressing Argentina's objections to inclusion of Resolutions 512/98,
1506/98 and 837/98 in this Panel's terms of reference, we recall that in Brazil - Des-
iccated Coconut,437 the Appellate Body stated that:

"a panel's terms of reference are important for two reasons. First,
terms of reference fulfil an important due process objective - they give
parties and third parties sufficient information concerning the claims
at issue in the dispute in order to allow them an opportunity to re-
spond to the complainant's case. Second, they establish the jurisdic-
tion of the panel by defining the precise claims at issue in the dis-
pute."438

8.31 The panel request in this dispute clearly identified that Argentina's provi-
sional and definitive measures on footwear are at issue in this dispute. The European
Communities does not contest the obvious fact that the subsequent Resolutions
which modified the definitive safeguard measure were not explicitly mentioned in
the panel request. The question then becomes whether subsequent modifications of a
definitive measure which are not explicitly mentioned in this request fall within the
meaning of Article 6.2 of the DSU, i.e., that "the specific measures at issue" must be
identified in the panel request.
8.32 The European Communities - Bananas III439 panel addressed the issue of
measures to be deemed covered by a panel's terms of reference in the light of the
requirements of Articles 6.2 and 7 of the DSU. The panel request by Ecuador, Gua-

                                                                                                              

436 Appellate Body Report on Guatemala - Cement, supra, footnote 35, para. 72.
437 Appellate Body Report on Brazil - Measures Affecting Desiccated Coconut, supra, footnote 55,
at 186.
438 Appellate Body Report on Brazil - Desiccated Coconut, supra, footnote 35, at 186. In this case,
the Appellate Body also referred to the following Panel Reports: Panel Report on United States -
Imposition of Anti-dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway,
adopted on 27 April 1994, BISD 41S/229, para. 229. United - States - Imposition of Countervailing
Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway, adopted on 28 April 1994,
BISD 41S/576, para. 212; United States - Denial of Most-favoured-nation treatment as to
Non-rubber Footwear from Brazil, adopted on 19 June 1992, BISD 39S/128, para. 6.2; European
Communities - Imposition of Anti-dumping Duties on Imports of Cotton Yarn from Brazil, adopted
on 30 October 1995, BISD 42S/17, para. 456.
439 Panel Report on European Communities - Regime for the Importation, Sale and Distribution of
Bananas (WT/DS/27/R), adopted on 25 September 1997, DSR 1997:II, 695; 803; 943; DSR
1997:III, 1085, para. 7.35; Appellate Body Report on European Communities - Regime for the Im-
portation, Sale and Distribution of Bananas, supra, footnote 37, para. 142.
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temala, Honduras, Mexico and the United States in European Communities - Ba-
nanas III read as follows:

"The European Communities maintains a regime for the importation,
sale and distribution of bananas established by Regulation 404/93(O.J.
L 47 of 25 February 1993, p.1), and subsequent EC legislation, regu-
lations and administrative measures, including those reflecting the
provisions of the Framework Agreement on Bananas, which imple-
ment, supplement and amend that regime."

8.33 Therefore, in the European Communities - Bananas III panel request, the
"basic EC regulation at issue" was identified, and in addition, the request referred in
general terms to "subsequent EC legislation, regulations and administrative measures
… which implement, supplement and amend [the EC banana] regime". The Euro-
pean Communities - Bananas III panel found that for purposes of Article 6.2 this
reference was sufficient to cover all EC legislation dealing with the importation, sale
and distribution of bananas because the measures that the complainants were con-
testing were "adequately identified", even though they were not explicitly listed.440

The Appellate Body agreed that the panel request "contains sufficient identification
of the measures at issue to fulfil the requirements of Article 6.2".441

8.34 In the present dispute, Argentina's procedural objections concern modifica-
tions of the definitive safeguard measure which is a situation quite similar to the
"subsequent EC legislation, regulations and administrative measures … which im-
plement, supplement and amend [the EC banana] regime" and were found to be
within that panel's terms of reference. If there is a difference between European
Communities - Bananas III and the case before us, it is the fact that the EC banana
regime encompassed dozens of subsequent regulations which implemented, but also
supplemented and amended the original Regulation 404/93 on the common market
organization for bananas. In the case before us, however, the subsequent resolutions
change the legal form or the form of application of the definitive safeguard measure,
while the safeguard investigation made at the outset, which remains the basis for the
definitive safeguard measures, has not changed.
8.35 We further recall that the Japan - Film panel442 considered certain measures
which had not been listed in the panel request to be within its terms of reference be-
cause they were "implementing measures" based on a basic framework law, specifi-
cally identified in the panel request, which specified the form and circumscribed the
possible content and scope of such implementing measures. From this we infer that a
legal act not explicitly listed in a panel request but which has a direct relationship to
a measure that is specifically described therein, can be said to be sufficiently identi-
fied to satisfy the requirements of Article 6.2. In this respect, we agree with the Ja-
pan - Film panel's statement that the requirements of Article 6.2 could be met in the
case of a legal act that is subsidiary to or so closely related to a measure specifically
identified, that the responding party can reasonably be found to have received ade-

                                                                                                              

440 Panel Report on European Communities - Bananas III, ibid., para. 7.27.
441 Appellate Body Report on European Communities - Bananas III, supra, footnote 37, para. 140.
442 Panel Report on Japan - Measures Affecting Consumer Photographic Film and Paper
(WT/DS/44/R), adopted 22 April 1998, para. 10.8.
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quate notice of the scope of the claims asserted by the complaining party.443 The Ja-
pan - Film panel reasoned:

"The two key elements - close relationship and notice - are in-
ter-related. Only if a legal act is subsidiary or closely related to a spe-
cifically identified measure will notice be adequate. For example,
where a basic framework law dealing with a narrow subject matter
that provides for implementing acts is specified in a panel request,
implementing acts might be considered in appropriate circumstances
as effectively included in the panel request as well for purposes of
Article 6.2."444

8.36 Accordingly, the Japan - Film panel excluded from its terms of reference
measures which were based on a framework law of broad scope,445 but included
closely related and subsidiary measures which were based on a framework law with a
narrow focus and a specific delegation of powers to take implementing measures.446

8.37 In case before us, the three subsequent Resolutions at issue are modifications
of and based directly on the original definitive safeguard measure (in particular on
Article 9 of Resolution 987/97) in a way that, in our view, is analogous to the situa-
tion where implementing measures are based on a framework law that specifies form,
content and scope. Article 9447 makes it clear that Resolution 987/97 and the defini-
tive safeguard measure imposed by it remain in force, i.e., that the subsequent reso-
lutions have not in any sense repealed or replaced it. Rather, these later resolutions
have only modified particular aspects of the definitive measure as originally applied
(i.e., suspended its liberalization timetable and changed its form from a specific duty
to a tariff rate quota) within the parameters set out in the original definitive safeguard
measure. We find evidence of this in the fact that, first, Resolutions 512/98 and
1506/98 are explicitly characterized in this way as "modifying" "the safeguard meas-
ure" pursuant to Article 9 of Resolution 987/97, and second, Resolution 837/98 is
characterized as only implementing the tariff rate quota system introduced by Reso-
lution 1506/98 on a quarterly basis. Thus, the legal framework provided for in the
"definitive safeguard measure" as such clearly remains in force, although its specific

                                                                                                              

443 Panel Report on Japan - Film, supra, footnote 442, paras. 10.10.
444 Panel Report on Japan - Film, supra, footnote 442, paras. 10.8.
445 The Japan - Film panel considered the 1971 Japan Fair Trade Commission (JFTC) Rule No. 1
(International Contract Notification Requirement) not to be covered by its terms of reference because
the explicitly listed Japanese Antimonopoly Law is a law of such a broad scope that the respondent
could not be considered to be on notice of that rule.
446 The Japan - Film panel considered the 1967 JFTC Notification No. 17 on premiums between
businesses and the 1977 JFTC Notification No. 5 on premiums to customers to be covered by its
terms of reference because the explicitly listed Japanese Premiums Law is a law of narrow focus and
authorizes, in its Article 3, the JFTC to limit, if necessary, the use of premiums for purposes of con-
sumer protection.
447 Article 9 of Resolution 987/97 provides that: "… The Ministry … shall examine the report of the
Secretary …, and if the increase in imports is greater than 30 per cent it may suspend the liberalisa-
tion provided for the period between 30 December 1998 and 31 July 1999, in which case the meas-
ure in force at the time will continue until 31 July 1999; while for the remaining period during which
the [definitive] safeguard measure is in effect, the liberalisation timetable provided for in Annex I of
this Resolution shall be maintained. …".
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implementation has been subsequently modified in form.448 This can clearly be dis-
tinguished from, e.g., the situation preceding this dispute when the DIEMs on foot-
wear were repealed and replaced with an entirely new and legally distinct measure
(albeit taking the same form), i.e., the safeguard measure at issue.
8.38 In the panel and Appellate Body reports concerning the dispute on Australia -
Measures Affecting Importation of Salmon,449 we find that a measure not explicitly
mentioned in the request for the establishment of a panel may nevertheless be cov-
ered by its terms of reference. In its panel request, Canada identified the measure(s)
in dispute as the "Australian Government's measures prohibiting the importation of
fresh, chilled or frozen salmon … which include Quarantine Proclamation 86A,
dated 19 February 1975, and any amendment or modification to it."450  Throughout
the case, the complainant referred to the Quarantine Proclamation 86A, as well as to
the so-called "1988 Conditions"451 and the so-called "1996 Requirements",452 which
concerned a heat-treatment requirement, and to the so-called "1996 Decision" which
prohibited imports of fresh salmon from North America.453 The Appellate Body
found that the "1988 Conditions" and the "1996 Requirements" could not be consid-
ered to be included in that panel's terms of reference because they did not refer to an
import prohibition of fresh salmon, but to a heat treatment requirement applicable to
smoked salmon and salmon roe. At the same time, the Appellate Body considered
that the "1996 Decision" fell within the panel's terms of reference because it referred
to an import prohibition. From that Appellate Body finding we see that not explicitly
listed legal acts which might modify the legal form but confirm in substance a previ-
ous measure identified in the panel request (i.e., QP86A) may fall within a panel's
terms of reference.
8.39 The most recent case in which the Appellate Body extensively addressed the
issue of a panel's terms of reference is the dispute on Guatemala - Anti-dumping
Investigation regarding Portland Cement from Mexico. In this case, Mexico re-
quested that a panel be established "to examine the consistency of the antidumping
investigation by the Government of Guatemala into Guatemalan imports of portland
cement with Guatemala's obligations … contained in the Anti-dumping Agreement."
Although Mexico did not identify any provisional or definitive anti-dumping meas-
ure in its request, that panel refrained from dismissing the case. The Appellate Body
found fault with this because "[a]s we understand the Panel, it would, in effect, suf-

                                                                                                              

448 For example, Resolution 837/98 implements and is thus clearly subsidiary to Resolution
1506/98. By the same token, Resolutions 512/98 and 1506/98 modify, and thus are clearly subsidi-
ary to, Resolution 987/97, which remains the legal basis and sets out the parameters of the definitive
safeguard measure.
449 Panel Report and Appellate Body Report on Australia - Measures Affecting Importation of
Salmon, (WT/DS/18/R DSR 1998:VIII, 3407 and WT/DS/18/AB/R DSR 1998:VIII, 3327), adopted
on 6 November 1998.
450 WT/DS18/2, dated 10 March 1997.
451 Conditions for the Importation of Salmonid Meat and Roe into Australia.
452 Requirements for the Importation of Individual Consignments of Smoked Salmonid Meat.
453 The so-called "1996 Decision" provides that "having regard to Australian Government policy on
quarantine and after taking account of Australia's international obligations, importation of … sal-
monid product … should not be permitted on quarantine grounds". Appellate Body Report on Aus-
tralia - Salmon, supra, footnote 449, paras. 90-105.
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fice, under Article 6.2 of the DSU, for a panel request to identify only the 'legal basis
for the complaint', without identifying the 'specific measure at issue'".454 The Appel-
late Body indicated that "the Panel was entitled to examine Mexico's claims con-
cerning the initiation and conduct of the investigation in this case only if the panel
request properly identified a relevant anti-dumping measure as the "specific measure
at issue" in accordance with Article 6.2 of the DSU".455 Therefore, according to the
Appellate Body in Guatemala - Cement, the measures to be identified in an
anti-dumping case could be the provisional or definitive measure, or a price under-
taking.
8.40 In the dispute before us, while the EC's panel request does cite the numbers
of resolutions (226/97 and 987/97) and the promulgations in Argentina's Official
Journal that imposed the provisional and the definitive measures, respectively, we
consider that the EC's request primarily and unambiguously identifies the provisional
and definitive measures (rather than only the cited resolutions and promulgations as
such). In our view, it is the identification of these measures (rather than merely the
numbers of the resolutions and the places of their promulgation in the Official Jour-
nal) which is primarily relevant for purposes of Article 6.2 of the DSU. Therefore,
we consider that it is the provisional and definitive measures in their substance rather
than the legal acts in their original or modified legal forms that are most relevant for
our terms of reference. In our view, this is consistent with the Appellate Body's
findings in the Guatemala – Cement case.
8.41 Moreover, it appears that an interpretation whereby these subsequent Resolu-
tions are considered to be measures separate and independent from the definitive
safeguard measure, and thus outside our terms of reference, could be contrary to Ar-
ticle 3.3 of the DSU. Such an interpretation could allow a situation where a matter
brought to the DSB for prompt settlement is not resolved when the defendant
changes the legal form of the measure through a separate but closely related instru-
ment, while the measure in dispute remains essentially the same in substance. In this
way, Members could always keep one step ahead of any WTO dispute settlement
proceeding because in such a situation, the complaining Member would indeed,
challenge a "moving target", and panel and Appellate Body's findings could already
be overtaken by events when they are rendered and adopted by the DSB.
8.42 These considerations are particularly relevant where, as in the case before us,
the crucial question before the panel is whether the safeguard investigation and de-
termination at issue could serve as the legal basis for any safeguard measure, and not
only the particular original definitive measure, or the subsequent modifications at
issue. In our view, multilateral surveillance of safeguard investigations and determi-
nations could be circumvented if, in such a dispute, a finding that there was no legal
basis for a safeguard measure could not, for procedural reasons, have any remedial
effect on the definitive safeguard measure in its then-current legal form only because
the definitive measure (while continuing to have its original legal basis and identity
in substance) had been modified in some way from its original legal form.

                                                                                                              

454 Appellate Body Report on Guatemala - Cement, supra, footnote 35, para. 69.
455 Appellate Body Report on Guatemala - Cement, supra, footnote 35, para. 81.
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8.43 Finally, we recall the important due process objectives fulfilled by a panel's
terms of reference, as emphasized by the Appellate Body in the Brazil – Desiccated
Coconut456 case. Inter alia, the terms of reference provide notice to the parties and
third parties concerning the claims and measures at issue in a dispute, in order to
allow them an opportunity to respond to the complainant's allegation. In the light of
the fact that the main question before us is whether the safeguard investigation and
findings at issue can serve as the legal basis for a safeguard measure, and not just the
particular legal form of the original definitive safeguard measure as identified in the
panel request, in our view, the examination of the definitive safeguard measure in its
original legal form but also in its subsequent legal modifications through Resolutions
512/98, 1506/98, and 837/98 could not in any way deprive Argentina or third parties
of their right to adequate notice and due process concerning the claims of the Euro-
pean Communities in the present dispute. In this context, we recall the Appellate
Body's statement in the case on European Communities - Computer Equipment that it
could not see "how the alleged lack of precision of the terms, LAN equipment and
PCS with multimedia capability, in the request for the establishment of a panel affect
the rights of defence of the European Communities in the course of the panel pro-
ceedings. As the ability of the European Communities to defend itself was not preju-
diced by a lack of knowing the measures at issue, we do not believe that the funda-
mental rule of due process was violated by the Panel".457 Similarly, in the present
case, the ability of Argentina to defend itself was not prejudiced by a lack of knowl-
edge of which measures were of concern to the European Communities.
8.44 Indeed, for these modifications to be new safeguard measures, they would
have to be based on a new investigation, and the conditions for the re-application of
a safeguard measure, including the waiting period foreseen in Article 7.5, would
have to be observed. In this respect, we note that Argentina itself considers the sub-
sequent resolutions in substantive terms to be based on the same safeguard investi-
gation as the definitive safeguard measure as originally applied, (Resolution 987/97),
while arguing at the same time that these subsequent modifications are in procedural
terms outside our terms of reference.458 We further note that Argentina does not ar-
gue that these modifications are extensions of the safeguard measure within the
meaning of paragraphs 2 and 4 of Article 7.
8.45 We do not here wish to imply that an expansion of the terms of reference of a
panel in the complainant's first submission or even later could be permissible under
Article 6.2 of the DSU. Clearly, due process and adequate notice would not be served
if a complaining party were free to add new measures or new claims to its original
complaint as reflected in its panel request at a later stage of a panel proceeding. But
this is not the situation in the present dispute because, in our view (and also in the
view of both parties), the subsequent resolutions do not constitute entirely new safe-
guard measures in the sense that they were based on a different safeguard investiga-

                                                                                                              

456 Appellate Body Report on Brazil - Measures Affecting Desiccated Coconut, supra, footnote 55,
at 186.
457 Appellate Body Report on European Communities - Customs Classification of Certain Com-
puter Equipment, supra, footnote 82, para. 70.
458 Argentina's answer to question 35 by the Panel, see para. 4.11 of the descriptive part.
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tion, but are instead modifications of the legal form of the original definitive meas-
ure, which remains in force in substance and which is the subject of the complaint.
8.46 In the light of these considerations, we find that our terms of reference in-
clude Argentina's  provisional and definitive safeguard measures on footwear in their
original legal form (Resolutions 226/97 and 987/97) as well as in their subsequently
modified forms of application (Resolutions 512/98, 1506/98 and 837/98).

D. The Claim under Article XIX of GATT 1994 and "Unforeseen
Developments"

8.47 The European Communities raises a separate claim under Article XIX:1(a) of
GATT with respect to the failure by Argentina to examine whether the import trends
of the products under investigation are the result of "unforeseen developments" and
the "effect of the obligations incurred by a Member under [the GATT], including
tariff concessions". Since tariff concessions and other obligations are an additional
element to "unforeseen developments", it necessarily follows for the European
Communities that trade liberalization per se cannot constitute such unforeseen de-
velopments. The European Communities submits that Argentina's trade liberalization
within MERCOSUR and the WTO framework was a conscious commercial policy
and that the large increase in imports occurred "immediately after the opening up of
the economy which began in 1989/90".459 Therefore, the European Communities
concludes that increased imports of footwear cannot be considered "unforeseen de-
velopments" within the meaning of Article XIX:1(a) of GATT because increases in
imports have to be the result of other unforeseen developments.
8.48 Argentina opposes the EC's theory that the criterion of "unforeseen develop-
ments" applies to safeguard action taken under the WTO agreements. First, Argentina
considers that there is a conflict with respect to the criterion of "unforeseen devel-
opments" between Article XIX and the WTO Safeguards Agreement and that, pursu-
ant to the General Interpretative Note to Annex 1A to the Agreement Establishing the
WTO, the latter prevails. In the alternative, Argentina argues that it could not have
foreseen the extent of the surge of footwear imports resulting from the liberalization
programmes mentioned by the European Communities.
8.49 Article XIX:1(a) of GATT on "Emergency Safeguard Measures" reads:

"If, as a result of unforeseen developments and of the effect of the ob-
ligations incurred by a Member under this Agreement, including tariff
concessions, any product is being imported into the territory of that
contracting party in such increased quantities and under such condi-
tions as to cause or threaten serious injury to domestic producers in
that territory of like or directly competitive products, the contracting
party shall be free, in respect of such product, and to the extent and for
such time as may be necessary to prevent or remedy such injury, to
suspend the obligation in whole or in part or to withdraw or modify
the concession." (emphasis added).

Article 2.1 of the WTO Agreement in turn provides:

                                                                                                              

459 G/SG/N/8/ARG/1, Exhibit EC-16, p.3.



Report of the Panel

742 DSR 2000:II

"A Member may apply a safeguard measure to a product only if that
Member has determined, pursuant to the provisions set out below, that
such product is being imported into its territory in such increased
quantities, absolute or relative to domestic production, and under such
conditions as to cause or threaten to cause serious injury to the do-
mestic industry that produces like or directly competitive products."
(footnote omitted).

8.50 While it is true that the Safeguards Agreement by and large incorporates and
further develops in greater detail the conditions for the imposition of safeguard
measures provided for in Article XIX of GATT, there is at least one difference. The
condition in Article XIX that safeguard measures may not be imposed unless the
increased imports alleged to cause or threaten serious injury are a result of unfore-
seen developments and of the effect of the obligations incurred by a Member does
not appear in the Safeguards Agreement.
8.51 We note that the parties and third parties have addressed in some detail the
questions (i) whether the provisions of the Safeguards Agreement prevail over the
"unforeseen developments" criterion of Article XIX of GATT because they are in
conflict with one another, (ii) whether all the requirements of Article XIX (including
the criterion of "unforeseen developments") are subsumed by the provisions of the
Safeguards Agreement,460 and (iii) whether the requirements of Article XIX of GATT
and the Safeguards Agreement have to be complied with on a cumulative basis. The
parties seem to agree that, since the entry into force of the WTO agreements, safe-
guard measures can no longer be imposed through the exclusive application of Arti-
cle XIX of GATT in and of itself.
8.52 We start our analysis by examining whether any provision of the new Safe-
guards Agreement addressed the relationship between the Safeguards Agreement and
Article XIX of GATT. In this respect we note that Article 1 of the Safeguards
Agreement provides:

"This Agreement establishes rules for the application of safeguard
measures, which shall be understood to mean those measures provided
for in Article XIX of GATT 1994".

Article 11.1(a) of the Safeguards Agreement on the "Prohibition and Elimination of
Certain Measures" in turn requires that:

"[a] Member shall not take or seek any emergency action on imports
of particular products as set forth in Article XIX of GATT 1994 un-
less such action conforms with the provisions of that Article applied
in accordance with this Agreement."

8.53 In the light of these provisions, we need to interpret the phrases "provisions
of … Article [XIX] applied in accordance with this [Safeguards] Agreement", "ap-
plication of safeguard measures", i.e., "those provided for in Article XIX of GATT".
In accordance with the "customary rules of interpretation of public international law"
referred to in Article 3.2 of the DSU, i.e., Articles 31 and 32 of the Vienna Conven-
tion on the Law of Treaties (VCLT), we deem it appropriate to approach these ques-

                                                                                                              

460 Third party submission by the United States, see descriptive part, section VI.C.1.(d).
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tions in the light of the ordinary meaning, the context and the object and purpose of
the Safeguards Agreement, Article XIX of GATT and, to the extent relevant, the
General Interpretative Note to Annex 1A of the WTO Agreement.
8.54 The ordinary meaning of the term application can be described as "bringing
of a general or figurative statement, a theory, principle, etc., to bear upon a matter";
"[the] applicability in a particular case", "relevance", "the bringing of something to
bear practically in a matter", "put into practical operation".461 These descriptions of
the ordinary meaning of application imply that bringing the theory or principle, i.e.,
safeguard measures in the meaning of Article XIX, into practical operation, requires
compliance with and implementation of the detailed rules and procedures of the
Safeguard Agreement when introducing or maintaining safeguard measures.
8.55 We note in this respect that Article 1 of the Safeguards Agreement does not
refer to the application of Article XIX as such. Rather, it refers to the application of
safeguard measures, which are then defined as those measures provided for in Article
XIX. However, Article 11 makes clear that "such [emergency] action" has to con-
form with Article XIX "applied in accordance with this [Safeguards] Agreement". In
our view, this indicates that the application of safeguard measures in the meaning of
Article XIX requires - since the entry into force of the Safeguards Agreement - con-
formity with the requirements and conditions of the latter agreement. Although all
the provisions of Article XIX of GATT continue to legally co-exist with the Safe-
guards Agreement in the framework of the single undertaking of the Uruguay Round
agreements, any implementation of safeguard measures in the meaning of Article
XIX presupposes the application of and thus compliance with the provisions of the
Safeguards Agreement.
8.56 To put it differently, we believe that the choice of the word application ap-
pears to imply that rules for the imposition of safeguard measures provided for in
Article XIX of GATT and the rules for the imposition of safeguard measures deriv-
ing from the Safeguards Agreement have to be read in conjunction and have become
intrinsically linked, if not inseparable from one another since the entry into force of
the WTO Agreement. While the Safeguards Agreement does not supersede or replace
Article XIX, which continues to remain in force as part of the GATT, the original
conditions contained in Article XIX have to be read in the light of the subsequently
negotiated and much more specific provisions of the Safeguards Agreement. Those
provisions of the Safeguards Agreement place the original rule of Article XIX within
the entire package of the new WTO legal system and make it operational in practice.
8.57 In this regard, we recall that the Brazil - Desiccated Coconut case focused on
the relationship between Article VI of GATT and the Agreement on Subsidies and
Countervailing Measures (SCM Agreement) as bases for the imposition of counter-
vailing duties. In other words, that case concerned a situation which is analogous to
the present dispute. In Brazil - Desiccated Coconut,462 the Appellate Body noted that

"the relationship between the GATT of 1994 and the other goods
agreements in Annex 1A is complex and must be examined on a
case-by-case basis. Although the provisions of the GATT of 1947

                                                                                                              

461 The New Shorter Oxford English Dictionary on Historical Principles, Oxford (1993) p.100.
462 Appellate Body Report on Brazil - Measures Affecting Desiccated Coconut, supra, footnote 55,
at 78.
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were incorporated into, and became part of the GATT 1994, they are
not the sum total of the rights and obligations of WTO Members con-
cerning a particular matter. For example with respect to subsidies on
agricultural products, Articles III, VI, XVI of the GATT 1994 alone
do not represent the total rights and obligations of WTO Members.
The Agreement on Agriculture and the SCM Agreement reflect the
latest statement of WTO Members as to their rights and obligations
concerning agricultural subsidies.463" (emphasis added).

The Appellate Body in Brazil - Desiccated Coconut also endorsed the panel's state-
ment that:

"the SCM Agreements464 do not merely impose additional substantive
and procedural obligations on a potential user of countervailing
measures. Rather, the SCM Agreements and Article VI together de-
fine, clarify and in some cases modify the whole package of rights and
obligations of a potential user of countervailing measures."465 (empha-
sis added).

8.58 Given the reasoning developed by the panel and the Appellate Body in the
Brazil - Desiccated Coconut case, it is our view that Article XIX of GATT and the
Safeguards Agreement must a fortiori be read as representing an inseparable pack-
age of rights and disciplines which have to be considered in conjunction. Therefore,
we conclude that Article XIX of GATT cannot be understood to represent the total
rights and obligations of WTO Members, but that rather the Safeguards Agreement
as applying the disciplines of Article XIX of GATT, reflects the latest statement of
WTO Members concerning their rights and obligations concerning safeguards. Thus
the Safeguards Agreement should be understood as defining, clarifying, and in some
cases modifying the whole package of rights and obligations of Members with re-
spect to safeguard measures as they currently exist. By the same token, and in the
light of the principle of effective treaty interpretation, the express omission of the
criterion of unforeseen developments in the new agreement (which otherwise trans-
poses, reflects and refines in great detail the essential conditions for the imposition of
safeguard measures provided for in Article XIX of GATT) must, in our view, have
meaning.
8.59 We find support for this interpretation of Articles 1 and 11 of the Safeguards
Agreement also in the immediate context of these provisions. Article 10 defines the
temporal delimitation of the applicability of Article XIX of GATT 1947 and the new
Safeguards Agreement, providing that:

"Members shall terminate all safeguard measures taken pursuant to
Article XIX of GATT 1947 that were in existence on the date of entry
into force of the WTO Agreement not later than eight years after the
date on which they were first applied or five years after the date of
entry into force of the WTO Agreement, whichever comes later."

                                                                                                              

463 Panel Report on Brazil - Measures Affecting Desiccated Coconut, supra, footnote 54, para. 227.
464 The plural means the Tokyo Round Subsidies Agreement and the Uruguay Round SCM Agree-
ment.
465 Panel Report on Brazil - Desiccated Coconut, supra, footnote 54, para. 246.
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8.60 This provision read in conjunction with Articles 1 and 11 of the Safeguards
Agreement reinforces, in our view, the interpretation that safeguard measures under
Article XIX of GATT - which is identical in wording with Article XIX of GATT
1947 - cannot be applied, i.e., made operational or put into practice, unless they are
in conformity, i.e., in compliance with the requirements and conditions of the Safe-
guards Agreement.
8.61 Concerning the object and purpose of the Safeguards Agreement, we note
that its preamble recognizes as the object of the Safeguards Agreement "the need to
clarify and reinforce the disciplines of GATT, and specifically those of its Article
XIX (Emergency Action on Imports of Particular Products)," as well as the purpose:
"to re-establish multilateral control over safeguards and eliminate measures that
escape such control,"466 and that, therefore, "a comprehensive agreement, applicable
to all Members and based on the basic principles of GATT, is called for".467

8.62 Accordingly, the object of the Safeguards Agreement is to "clarify and rein-
force" the disciplines of Article XIX.468 It is the very point of a new agreement clari-
fying existing disciplines that it implies some degree of refinement or modification,
such as in this case, in respect of the express omission of the unforeseen develop-
ments criterion.
8.63 The preamble further reflects as one of the primary purposes of the Safe-
guards Agreement the need to "re-establish multilateral control over safeguards and
eliminate measures that escape such control". This recital highlights the wide-ranging
lack of discipline on safeguard measures in the pre-Uruguay Round international
trade relations. Such a re-establishment of multilateral control implies a new balance
of rights and obligations that in some cases modifies the whole package of rights and
obligations resulting from the Uruguay Round negotiations. On the one hand, new,
clearer and more stringent conditions for the imposition of safeguard measures apply
and explicit prohibitions of grey-area measures are provided for in order to contain
acts of circumvention. On the other hand, there are provisions that allow for more
flexible conditions, such as Article 8.3 of the Safeguards Agreement, which provides
for an explicit derogation postponing the right of affected Members to suspend
equivalent concessions after the imposition of a safeguard measure. The express
omission of the unforeseen development criterion in the new Safeguards Agreement
would arguably fit in the latter category.
8.64 One could argue that such an interpretation of the purpose of the Safeguards
Agreement, particularly with respect to the omission of the criterion of unforeseen
developments, simply reflects the state-of-the-art in dispute settlement practice con-
cerning safeguard measures with respect to this criterion since the Hatters Fur case
of 1951.469 The members of the Working Party (except for the United States) in that
case agreed from a general perspective:

                                                                                                              

466 Recital 2.
467 Recital 4.
468 The term clarify may be understood as meaning "make clear or plain to the understanding, remove
complexity, ambiguity or obscurity, remove ignorance, misconception or error from, become transpar-
ent" The New Shorter Oxford English Dictionary on Historical Principles, Oxford (1993) p. 411.
469 Working Party Report on Withdrawal by the United States of a Tariff Concession under Article
XIX of the GATT, GATT/CP/106, adopted on 22 October 1951.
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"that the term 'unforeseen developments' should be interpreted to
mean developments occurring after the negotiation of the relevant tar-
iff concession which it would not be reasonable to expect that the ne-
gotiators of the country making the concession could and should have
foreseen at the time when the concession was negotiated."

However, that same Working Party concluded with respect to the particular case be-
fore it that:

"the fact that hat styles had changed did not constitute an 'unforeseen
development' within the meaning of Article XIX, but that the effects
of the special circumstances of this case, and particularly the degree to
which the change in fashion affected the competitive situation, could
not have reasonably be expected to have been foreseen by the US
authorities in 1947 and that the condition of Article XIX that the in-
crease in imports must be due to unforeseen developments and to the
effect of the tariff concessions can therefore be considered to have
been fulfilled."

8.65 It is probably fair to say that the interpretation of 'unforeseen developments'
in that case made it easier for user governments of safeguard measures to meet this
condition. Therefore, it has been argued that the Hatters Fur case essentially read the
unforeseen developments condition out of the text of Article XIX:1(a) of GATT
1947.470 While this statement has some explanatory value, it is of course not entirely
accurate from a legal perspective since dispute settlement practice cannot add to or
diminish the rights and obligations of the signatories of an international treaty. It
would be wrong to proceed from the assumption that a single working party report
from the early years of GATT 1947 could have a legal impact upon the wording of
Article XIX of GATT. This principle was true under GATT 1947 and has been ex-
plicitly embodied in the framework of the WTO agreements, e.g., in Article 19.2 of
the DSU. Therefore, one cannot assume that the prevailing practice of
non-enforcement of the unforeseen developments condition in safeguard investiga-
tions in the decades since the adoption of the Hatters Fur Working Party report could
have had the effect of modifying the rights and obligations of Contracting Parties to
the GATT 1947 or changing the text of GATT as it forms part of the WTO agree-
ments.
8.66 It would be unrealistic to assume that the practice of non-enforcement of the
unforeseen developments condition was unknown when the new Safeguards Agree-
ment was negotiated during the Uruguay Round. If it had been the object and pur-
pose of the Safeguards Agreement to clarify and reinforce the disciplines of Article
XIX and to re-establish multilateral control over safeguard measures also with re-
spect to the unforeseen developments condition, the need for clear rules, detailed
definitions and refined procedures regarding this condition would have been of par-
ticular importance. To put it differently, if the reinforcement of the unforeseen de-
velopments condition had been one of the objectives of the new Safeguards Agree-
ment, one would expect to find detailed provisions concerning it in the new agree-
ment, rather than an express omission of that criterion. In this regard, we recall that
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the fourth recital of the preamble to the Safeguards Agreement recognizes the pur-
pose to create:

"a comprehensive agreement, applicable to all Members and based on
the basic principles of GATT 1994 …".

8.67 It appears that the negotiators intended the new Safeguard Agreement to
comprehensively cover the field of the application of safeguard measures and delib-
erately chose not to include the unforeseen developments criterion in that new com-
prehensive agreement. As a result, since we must give meaning to the fact that the
new Safeguards Agreement does not in so many words make a single reference to the
unforeseen developments condition, conformity with the explicit requirements and
conditions embodied in the Safeguards Agreement must be sufficient for the appli-
cation of safeguard measures within the meaning of Article XIX of GATT.
8.68 In arriving at this conclusion, we wish to emphasize that the issue before this
Panel is not really whether the criterion of unforeseen developments of Article XIX
is in outright conflict471 - in the sense of being mutually exclusive or mutually incon-
sistent, quod non, with Article 2.1 or any other provision of the Safeguards Agree-
ment. In this respect, we recall the statement of the Indonesia - Automobiles panel
that in international law there is a presumption against conflict.472 Nevertheless, if we
were to assume that a conflict exists, the General Interpretative Note to Annex 1A to
the Agreement Establishing the WTO would resolve the issue in the sense that the
provisions of the Safeguards Agreement would prevail over Article XIX of GATT to
the extent of that conflict.473

8.69 In the light of these considerations, it is our conclusion that safeguard investi-
gations conducted and safeguard measures imposed after the entry into force of the
WTO agreements which meet the requirements of the new Safeguards Agreement
satisfy the requirements of Article XIX of GATT. Therefore, we see no basis to ad-
dress the EC's claims under Article XIX of GATT separately and in isolation from
those under the Safeguards Agreement.

                                                                                                              

471 The most recent Appellate Body report to address the concept of "conflict" is the Guatemala -
Cement case. However, in the Guatemala - Cement case the Appellate Body dealt with the question
of the relationship between the special or additional dispute settlement provisions of the
Anti-dumping Agreement as contained in Annex 1A to the WTO Agreement and the DSU as incor-
porated in Annex 2 to the WTO Agreement, whereas the present dispute concerns the relationship
between the substantive provisions of an Annex 1A agreement and the GATT 1994.
472 The Panel on Indonesia - Certain Measures Affecting the Automobiles Industry, supra, footnote
74, para. 14.28: "… In international law for a conflict to exist between two treaties, three conditions
have to be satisfied. First, the treaties concerned must have the same parties. Second, the treaties
must cover the same substantive subject-matter. Were it otherwise, there would be no possibility for
conflict. Third, the provisions must conflict, in the sense that the provisions must impose mutually
exclusive obligations. … The presumption against conflict is especially reinforced in cases where
separate agreements are concluded between the same parties, since it can be presumed that they are
meant to be consistent with themselves, failing evidence to the contrary."
473 General Interpretive Note: "In the event of conflict between a provision of the GATT 1994 and a
provision of another agreement in Annex 1A to the Agreement Establishing the WTO …, the provi-
sions of the other agreement shall prevail to the extent of the conflict."
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E. Claims under the Safeguards Agreement
8.70 In the following sections we discuss the claims under Articles 2, 4, 5, 6 and
12 of the Safeguards Agreement. In examining the claims under Articles 2 and 4, we
will discuss, inter alia: (i) whether Article 2 (and the footnote to Article 2.1) permit
including MERCOSUR imports in the investigation, while imposing the safeguard
measure exclusively against non-MERCOSUR imports, (ii) the scope of the domestic
industry and the products covered by the investigation, (iii) the appropriate standard
of review by this Panel, (iv) whether there were imports in increased quantities in
absolute or relative terms, (v) the review of Argentina's injury analysis, and (vi) the
review of Argentina's causation analysis.
8.71 We will then address (i) the claim concerning the application of the safeguard
measures within the meaning of Article 5, (ii) the imposition of provisional safeguard
measures within the meaning of Article 6 and (iii) the claims concerning the notifi-
cation requirements foreseen in Article 12.

1. The Imposition of Safeguard Measures in the Case of a
Customs Union

8.72 One of the EC's core allegations against Argentina's safeguard investigation is
that the Argentine authorities conducted an analysis of imports, injury and causation on
the basis of statistics for all imports, i.e., from MERCOSUR countries as well as from
third countries, and then applied the safeguard measure only against imports from
non-MERCOSUR third countries. The European Communities does not in principle
challenge the exclusion of MERCOSUR imports from the application of the safeguard
measure, provided, however, that MERCOSUR imports also are excluded from the
"increased imports", "serious injury" and "causality" analyses. The European Commu-
nities contends that Argentina cannot, consistently with the Safeguards Agreement,
include MERCOSUR imports in the injury and causation analyses and then exclude
these imports from application of the resulting safeguard measures.474

8.73 Argentina responds that the European Communities suggests a methodology for
the injury and causation analyses in the case of a customs union which reads obligations
into the Safeguards Agreement that it does not explicitly contain. In Argentina's view,
public international law allows a sovereign country to adopt one of several possible
interpretations within the latitude that the wording of a treaty provision permits. Argen-
tina relies in its argumentation concerning the interpretation of treaty law on the Appel-

                                                                                                              

474 MERCOSUR imports accounted, e.g., in 1991 only for 1.90 million pairs of 8.86 million total
imports (i.e., 21.4 per cent) and in 1995, for roughly one fourth of total imports, i.e., 5.83 of 19.84
million pairs. However, in 1996 MERCOSUR supplied the largest percentage (55.7 per cent) of total
imports of 13.47 million pairs, i.e., 7.5 million pairs (as opposed to 5.97 million pairs from third
countries).
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late Body Reports in the European Communities - Computer Equipment475 case and the
India - Patents case.476

8.74 In particular, Argentina takes the position that Articles 2 and 4 of the Safeguards
Agreement only refer to the concept of "imports" without any further limitation or clari-
fication and that the footnote to Article 2 emphasizes the lack of a common under-
standing concerning the application of safeguard measures in the case of a customs
union. Argentina reads the third sentence of the footnote477 to mean that only the "con-
ditions" existing within that member State of the customs union should matter for the
safeguard investigation. For Argentina this implies that all imports from intra- and ex-
tra-regional sources may be taken into consideration when assessing the "conditions in
that member State" because the footnote does not explicitly prohibit the inclusion of
imports from within the customs union in the injury or causation analyses.
8.75 In considering issues relating to the imposition of safeguard measures in the
case of a customs union, in the dispute before us the essential question is whether
Argentina was permitted under the Safeguards Agreement to take MERCOSUR im-
ports into account in the analysis of injury factors and of a causal link between in-
creased imports and the alleged (threat of) serious injury, and was at the same time
permitted to exclude MERCOSUR countries from the application of the safeguard
measure imposed.

(a) Article 2 and the Footnote to Article 2.1
8.76 We note that Article 2 of the Safeguards Agreement sets out the basic require-
ments for the application of safeguard measures:

"Article 2
Conditions

1. A Member1 may apply a safeguard measure to a product only
if that Member has determined, pursuant to the provisions set
out below, that such product is being imported into its territory
in such increased quantities, absolute or relative to domestic
production, and under such conditions as to cause  or threaten

                                                                                                              

475 "The purpose of treaty interpretation under Article 31 of the Vienna Convention is to ascertain
the common intentions of the parties. These common intentions cannot be ascertained on the basis of
the subjective and unilaterally determined "expectations" of one of the parties to a treaty." Appellate
Body Report on European Communities - Customs Classification of Certain Computer Equipment,
supra, footnote 82, para. 84
476 The Appellate Body also affirmed "The duty of a treaty interpreter is to examine the words of the
treaty to determine the intentions of the parties. This should be done in accordance with the princi-
ples of treaty interpretation set out in Article 31 of the Vienna Convention. But these principles of
interpretation neither require nor condone the imputation into a treaty of words that are not there or
the importation into a treaty of concepts that were not intended." Appellate Body Report on India -
Patent Protection for Pharmaceuticals and Agricultural Chemical Products, supra, footnote 98,
para 45.
477 i.e., where a safeguard "is applied on behalf of a customs union's member State, all requirements for
the determination of serious injury shall be based on the conditions existing in that member State and the
measure shall be limited to that state".
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to cause serious injury to the domestic industry that produces
like or directly competitive products.

2. Safeguard measures shall be applied to a product being im-
ported irrespective of its source."

Footnote 1 to Article 2.1 of the Safeguards Agreement provides that:
"A customs union may apply a safeguard measure as a single unit or
on behalf of a member State. When a customs union applies a safe-
guard measure as a single unit, all the requirements for the determina-
tion of serious injury or threat thereof under this Agreement shall be
based on the conditions existing in the customs union as a whole.
When a safeguard measure is applied on behalf of a member State, all
the requirements for the determination of serious injury or threat
thereof shall be based on the conditions existing in that member State
and the measure shall be limited to that member State. Nothing in this
Agreement prejudges the interpretation of the relationship between
Article XIX and paragraph 8 of Article XXIV of GATT
1994.(emphasis added)."

8.77 We address first Argentina's argument concerning the footnote to Article 2.1,
specifically that the footnote emphasizes the lack of understanding among Members
regarding the application of safeguard measures in the case of a customs union, and
that the footnote's reference to "conditions in that member State and the measure
shall be limited to that member State" does not explicitly prohibit the inclusion in the
injury or causation analyses of imports from within a customs union. We consider
this argument in accordance with the ordinary meaning of Article 2 and its footnote,
as well as their context and in the light of their object and purpose.
8.78 According to the ordinary meaning of the text of the footnote to Article 2.1,
in the case of measures imposed by a customs union there are two options for im-
posing safeguard measures, i.e., (i) as a single unit or (ii) on behalf of a member
State. In the latter case, when a safeguard measure is imposed on behalf of a member
State, the footnote's third sentence sets out two conditions, i.e., (i) "all requirements
for the determination of serious injury or threat thereof shall be based on the condi-
tions existing in that member State" and (ii) "the measure shall be limited to that
member State".
8.79 Accordingly, the footnote also offers two options for conducting safeguard
investigations in the case of measures to be applied by a customs union, i.e., (i) on a
customs union-wide basis, or (ii) on a member State-specific basis. This dispute
clearly centres around the second option. Argentina correctly points out that, as a
result, the requirements for determining increased imports, serious injury and causa-
tion should be based on the "conditions existing in that member State". We agree
with Argentina that this phrase would not appear to prevent the investigating author-
ity of that member State from including imports from other member States of the
customs union in question in its injury and causation analyses. Thus the second op-
tion certainly permits Argentina to take imports from all sources, including those
from within MERCOSUR, into consideration in its safeguard investigation.
8.80 The EC's argument is rather that if a safeguard measure is imposed only on
imports from non-MERCOSUR sources, injury and causation analyses should be
limited to non-MERCOSUR imports, too. In other words, in the EC's view, there
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should be a parallelism between, on the one hand, the investigation leading to and,
on the other hand, the application of safeguard measures.
8.81 Thus, the next question is whether the ordinary meaning of the text of the
footnote provides any guidance regarding to whom478 a safeguard measure may be
applied. We note that the first part of the footnote's third sentence ties the "conditions
existing in that member State" to the examination of the "requirements" for the de-
termination of serious injury or the threat thereof. Therefore, the first part of the
footnote's third sentence addresses explicitly only by whom, and on the basis of
which conditions, safeguard measures may be imposed, but not to whom such meas-
ures may be applied. Thus, the first part of this sentence leaves this question open.
8.82 The last phrase of the footnote's third sentence provides that "the measure
shall be limited to that member State". In our view, the requirement to limit the
measure "to that member State" makes it clear that, based on a member-State-specific
investigation, the customs union may impose safeguard measures only on behalf of
that member State, but not as if the causation of serious injury had been established
for the entire customs union. In that case, the provisions of the footnote's second
sentence would apply. In other words, the last phrase of the footnote's third sentence
means that the only market that can be protected by a safeguard measure is the mar-
ket that was the subject of the underlying investigation. Hence, this phrase concerns
only by whom, and not to whom a safeguard measure may be imposed. Therefore,
this provision as well leaves open the question of whether there is a requirement to
impose such safeguard measures either (i) against all sources of supply including the
other member States of a customs union, or (ii) exclusively against third-country
suppliers.
8.83 Thus, based on the analysis of the ordinary meaning of the text of the foot-
note to Article 2.1, we conclude that that footnote does not concern to whom but
rather by whom a safeguard measure may be applied. Therefore, the ordinary mean-
ing of that footnote does not clarify the question of whether the safeguard measure
must be applied to all imports or may be applied solely to imports from third coun-
tries.
8.84 We next consider whether the context of the footnote indicates that a Member
would be permitted to include imports from within a customs union in its injury and
causation analyses while excluding such imports from the application of the safe-
guard measure. The immediate context of Article 2.1 and the footnote thereto is Arti-
cle 2.2 which provides that "[s]afeguard measures shall be applied to a product being
imported irrespective of its source," i.e., on the basis of the most-favoured-nation
treatment principle. The ordinary meaning of Article 2.2 would appear to imply that,
as a result of a member-State-specific investigation, safeguard measures have to be
imposed on a non-discriminatory basis against products from all sources of supply,
regardless of whether they originate from within or from outside of the customs un-
ion. Argentina has submitted that footnote 1 to Article 2.1 should be interpreted also
to derogate from Article 2.2 and that, accordingly, customs unions should be deemed
exempted from that MFN requirement. However, we are mindful of the fact that the

                                                                                                              

478 For ease of discussion, we use the term "to whom" to mean "to imports from which sources of
supply".
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footnote was inserted after the word "Member" in the first paragraph of Article 2. It
therefore clearly refers solely to the question of who can impose a measure, and not
to the supplier countries that might be affected by it. For the footnote to have a
broader meaning, the drafters would have had to place it after the title of Article 2, or
in both paragraphs of that article. The fact that they did not do so must have meaning
and has to be taken into account in our interpretation.
8.85 We do not, therefore, share Argentina's view that the relationship between
Article 2.2 and the footnote to Article 2.1 is one of a general provision and an ex-
ception. Consequently, we conclude that the footnote does not derogate from the
MFN principle embodied in Article 2.2. In this regard, we note that where the Safe-
guards Agreement provides for an exception it does so in clear and explicit terms.
For example, Article 9 exempts, subject to certain thresholds and limitations, imports
from developing country Members from the imposition of safeguard measures where
the injury and causation fully reflect the effects of those imports from developing
countries.479

8.86 If a customs union imposes safeguard measures based on a cus-
toms-union-wide investigation as a single unit against third countries (the situation
captured by the footnote's second sentence), the measure would necessarily be im-
posed only on third country suppliers, as all other suppliers would be part of the do-
mestic industry. By contrast, in the situation captured by the footnote's third sen-
tence, where the investigation was limited to one member State, and where it was
determined that serious injury or threat thereof was caused by imports from in-
tra-regional as well as extra-regional sources, we see nothing that would prevent a
customs union from imposing a safeguard measure on imports from all of those
sources in accordance with Article 2.2, i.e., not only imports from third countries, but
also intra-regional imports from the other member States of the customs union.
8.87 This result supports the interpretation that the two options offered by the
footnote to Article 2.1 read in conjunction with Article 2.2 imply a parallelism be-
tween the scope of a safeguard investigation and the scope of the application of
safeguard measures. Thus, in the light of the context of the footnote to Article 2.1, a
member-state-specific investigation in which serious injury or threat thereof is found
based on imports from all sources could only lead to the imposition of safeguard
measures on a MFN-basis against all sources of intra-regional as well as ex-
tra-regional supply of a customs union. By the same token, a customs-union-wide
investigation could only lead to the application of safeguard measures to all sources
of extra-regional supply and could not justify the application of safeguard measures
against some or all sources of intra-regional supply, as these would be part of the
domestic industry in that context.
8.88 Finally, we consider these provisions in the light of the object and purpose of
the Safeguards Agreement. We recall that the preamble to the Agreement480 recog-
nizes, inter alia, as the object of the Safeguards Agreement the need to clarify and

                                                                                                              

479 The exception of Article 9 is a qualified one. It only applies to developing country Members
whose share in the importing Member's market does not exceed 3 per cent, provided that such devel-
oping country Members collectively account for not more than 9 per cent of the total imports of the
product concerned.
480 Recital 2.
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reinforce the disciplines of GATT (including those of Article XIX). It also under-
scores that it is the purpose of that agreement to re-establish multilateral control over
safeguards and to eliminate measures that escape such control. In our view, in order
to give this object and purpose meaning, a strict interpretation and implementation of
the disciplines provided for in the Safeguard Agreement is needed. Otherwise, the
reinforcement of disciplines, re-establishment of multilateral control and elimination
of so-called "grey-area" measures could not be achieved. The preamble481 further
recognizes that a "comprehensive agreement, applicable to all Members and based on
the basic principles of GATT, is called for". We believe that these "basic principles"
also include the most-favoured nation principle which, pursuant to Article 2.2, gov-
erns the imposition of safeguard measures on products from all sources of supply.
8.89 If we were to follow Argentina's position regarding the interpretation of Arti-
cle 2 and the footnote to Article 2.1, in our view, the objectives of reinforcing disci-
plines concerning safeguard measures, re-establishing multilateral control and elimi-
nating measures that escape such control may not be met for the following reasons.
If, on the one hand, on the basis of an investigation taking into account third-country
imports that cause (or threaten) serious injury to the domestic industry in the customs
union in its entirety, a customs union decided to impose safeguard measures as a
single unit, in accordance with the footnote's second sentence, such an investigation
would lead to the imposition of safeguard measures against third-country imports
only. If, on the other hand, a national safeguard authority were to conduct a mem-
ber-State-specific investigation, taking into account serious injury caused or threat-
ened by imports from other member States of a customs union as well as
third-country imports, but the Members of the customs union had agreed not to apply
safeguard measures amongst themselves, under Argentina's methodology such an
investigation again would lead to the imposition of essentially identical safeguard
measures against third-country imports only. We are not persuaded that, given the
Safeguards Agreement's detailed rules on, e.g., increased imports, serious injury,
causation and level of permissible safeguard measures, two substantially different
safeguard investigations, i.e., one customs-union-wide and the other mem-
ber-State-specific, could properly yield essentially the same outcome, i.e., the impo-
sition of safeguard measures exclusively against third-country imports.
8.90 We believe that our reading of Articles 2.1 and the footnote thereto in con-
junction with Article 2.2 and the object and purpose of the Safeguards Agreement
gives meaning to all the parts of these provisions and does not reduce any of them to
redundancy or inutility.
8.91 Thus, in applying Article 31 of the Vienna Convention we have interpreted
Article 2 (and footnote to Article 2.1) in the light of their ordinary meaning, their
context, and the object and purpose of the Safeguards Agreement, with a view to
determining the scope and the nature of the obligations pertaining to the use of safe-
guard measures in the case of a customs union. On the basis of this analysis, we con-
clude that a member-state-specific investigation that finds serious injury or threat
thereof caused by imports from all sources cannot serve as a basis for imposing a
safeguard measure on imports only from third-country sources of supply.

                                                                                                              

481 Recital 4.
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8.92 We arrive at this conclusion regarding Article 2 and the footnote to Article
2.1 without having considered yet the possible implications of Article XXIV of
GATT. We will turn to these issues next.

(b) Article XXIV of GATT
8.93 Argentina emphasizes that the last sentence of the footnote to Article 2.1 ex-
plicitly states that an agreed understanding on the relationship between Articles XIX
and XXIV of GATT does not exist. Argentina claims that it could not impose safeguard
measures against imports from other MERCOSUR countries because Article XXIV of
GATT as well as secondary MERCOSUR legislation prohibit it from doing so. With
respect to Article XXIV of GATT, Argentina emphasizes that Article XIX of GATT is
not listed in Article XXIV:8(a)(i) or (b) of GATT among the exceptions from the
requirement to abolish all duties and other restrictive regulations of commerce on
substantially all trade between the constituent territories of a customs union or a
free-trade area. Therefore, it is, in Argentina's view, incompatible with the purpose of
Article XXIV:8 of GATT to impose safeguard measures within the MERCOSUR
customs union.
8.94 The European Communities contends that Article XXIV:8 of GATT does not
prohibit the maintenance of the possibility to impose safeguard measures within
customs unions or free-trade areas, either during the transitional period leading to
their formation, or after their completion. The European Communities argues that
safeguard measures are an exceptional emergency instrument of a temporary nature
and are limited to a specific product, and that safeguard measures do not as such
affect the establishment and the nature of a customs union or a free-trade area. Arti-
cle XXIV of GATT permits the members of a customs union or free-trade area to
decide whether, when applying a safeguard measure pursuant to Article XIX of
GATT 1994 and the Agreement on Safeguards, to exempt other members of the
customs union or free-trade area from the measure.
8.95 We recall in this regard that the last sentence of the footnote to Article 2.1
provides that:

"Nothing in the [Safeguards] Agreement prejudges the interpretation
of the relationship between Article XIX and paragraph 8 of the Article
XXIV of GATT 1994."

8.96 In addressing this issue we note that Article XXIV:8482 of GATT on "Cus-
toms Unions and Free-Trade Areas" defines that, for purposes of GATT, a customs

                                                                                                              

482 "For the purposes of this Agreement:
(a) A customs union shall be understood to mean the substitution of a single customs

territory for two or more customs territories, so that
(i) duties and other restrictive regulations of commerce (except, where neces-

sary, those permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated with respect to
substantially all the trade between the constituent territories of the union or at least with respect to
substantially all the trade in products originating in such territories, and,

(ii) subject to the provisions of paragraph 9, substantially the same duties and
other regulations of commerce are applied by each of the members of the union to the trade of terri-
tories not included in the union;
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union shall be understood to mean the substitution of a single customs territory for two
or more customs territories. Articles XXIV:8(a)(i)(ii) and (b) provide that - within the
group of customs territories forming a customs union or a free-trade area - duties and
other restrictive regulations of commerce are to be eliminated (except for those permit-
ted under Articles XI, XII, XIV, XV and XX) with respect to substantially all trade
between the constituent territories. These exceptions from the prohibition of "other re-
strictive regulations of commerce" do not include Article XIX. Practice of the Con-
tracting Parties to the GATT of 1947 and of WTO Members is inconclusive on the issue
of the imposition or maintenance of safeguard measures between the constituent territo-
ries of a customs union of a free-trade area. It is a matter of fact that many agreements
establishing free-trade areas or customs unions allow for the possibility to impose safe-
guard measures on intra-regional trade, while few regional integration agreements ex-
plicitly prohibit the imposition of intra-regional safeguard measures once the formation
of such an integration area is completed.
8.97 Although the list of exceptions in Article XXIV:8 of GATT clearly does not
include Article XIX, in our view, that paragraph itself does not necessarily prohibit
the imposition of safeguard measures between the constituent territories of a customs
union or free-trade area during their formation or after their completion. A frequently
advanced justification for the maintenance or introduction of safeguards clauses within
regional integration areas is the argument that the obligation of Article XXIV:8 to
eliminate all duties and other restrictions of commerce applies only to "substantially
all" but not necessarily to "all" trade between the constituent territories. It could be
argued that for all practical purposes the application of safeguard measures to par-
ticular categories of like or directly competitive products is unlikely to affect a trade
volume that could put the liberalization of "substantially all trade" between the con-
stituent territories of a customs union into question. But the persuasiveness of this
argument depends mainly on the extent to which safeguard measures are actually im-
posed. Thus we do not exclude the possibility that extensive use of safeguard measures
within regional integration areas for prolonged periods could run counter to the re-
quirement to liberalize "substantially all trade" within a regional integration area. In our
view, the express omission of Article XIX of GATT from the lists of exceptions in Ar-
ticle XXIV:8 of GATT read in combination with the requirement to eliminate all
duties or other restrictions of commerce on "substantially all trade" within a customs
union, leaves both options open, i.e., abolition of the possibility to impose safeguard
measure between the member States of a customs union as well as the maintenance
thereof.
8.98 In the alternative, even if one were to presume that the maintenance of in-
tra-regional safeguards clauses between the member States of customs unions or
free-trade areas is difficult to reconcile with the wording of Article XXIV:8 of GATT
(i.e., the omission of Article XIX from the exemption list), we recall that Article
XXIV of GATT does not require the immediate completion of a customs union or
free-trade area with full integration of intra-regional trade and immediate compliance

                                                                                                              

(b) A free-trade area shall be understood to mean a group of two or more customs
territories in which the duties and other restrictive regulations of commerce (except, where neces-
sary, those permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated on substantially
all the trade between the constituent territories in products originating in such territories."
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with all the requirements foreseen in Article XXIV of GATT. For a "reasonable pe-
riod" of normally not more than ten years,483 interim agreements leading to the grad-
ual formation of a customs union or a free-trade area are permissible under Article
XXIV. In the case of the MERCOSUR treaty, the temporary lack of full integration
of "substantially all trade" due to the maintenance of intra-regional safeguards
clauses would still be justifiable with this  transitional status of the customs union.
Accordingly, pending the completion of integration within MERCOSUR, the re-
quirements of Article XXIV would not force Argentina to apply safeguard measures
exclusively against third countries.
8.99 There is also no doubt in our minds that the letter and spirit of Article XXIV:8
of GATT permit member States of a customs union to agree on the elimination of the
possibility to impose safeguard measures between the constituent territories. The
Safeguards Agreement as well leaves each Member free to agree with other Members
in the framework of a customs union to renounce the possibility to impose safeguard
measures between the constituent territories with a view to completing the substitu-
tion of a single customs territory for two or more customs territories as envisaged by
Article XXIV:8 of GATT. However, even if we accept the common understanding of
the parties that the imposition of safeguard measures between member States of
MERCOSUR is prohibited,484 Argentina and MERCOSUR are not left without re-
course. Indeed, where a customs union such as MERCOSUR has elected as a matter
of policy not to use safeguard measures internally, that customs union retains the
option of imposing safeguard measures by the customs union as a single unit. There-
fore, our interpretation of Article XXIV, read in conjunction with Article 2 and the
footnote to Article 2.1 would by no means deprive a customs union of its right to
impose safeguard measures as a single unit.
8.100 Argentina further submits that it is US practice under the escape clause of Sec-
tion 202 of the US Trade Act of 1974 to make injury determinations on the basis of
global imports, while it is possible, according to Article 802 of NAFTA, to exclude,
subject to certain conditions, imports from other NAFTA-countries from the application
of safeguard measures.485 We note that it is not within our terms of reference to make
any determinations concerning the consistency or inconsistency with WTO law of the
safeguard provisions of NAFTA, or of individual safeguard determinations based
thereon. We recall, however, that MERCOSUR is a customs union, whereas NAFTA
is a free-trade agreement, and that the footnote to Article 2.1 of the Safeguards
Agreement concerns only regional integration in the form of a customs union. In
these circumstances, we consider that arguments concerning Chapter 8 of the
NAFTA Treaty in general and the Wheat Gluten case in particular have no bearing on
the present dispute.
8.101 In the light of these considerations, we do not agree with the argument that in
the case before us Argentina is prevented by Article XXIV:8 of GATT from applying
safeguard measures to all sources of supply, i.e., third countries as well as other
member States of MERCOSUR.

                                                                                                              

483 Understanding on Article XXIV of GATT 1994, para. 3.
484 EC answer to question 1 by the Panel, see descriptive part, para. 5.132.
485 Argentina mentions specifically the Wheat Gluten case, see descriptive part, para. 5.97.
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8.102 Therefore, in the light of Article 2 of the Safeguards Agreement and Article
XXIV of GATT, we conclude that in the case of a customs union the imposition of a
safeguard measure only on third-country sources of supply cannot be justified on the
basis of a member-state-specific investigation that finds serious injury or threat
thereof caused by imports from all sources of supply from within and outside a cus-
toms union.
8.103 We continue our analysis of the EC's claims because, without fully consider-
ing Argentina's investigation, it would not be possible to ascertain whether it pro-
vides the legal basis for the imposition of a safeguard measure. In the following sec-
tions we thus examine whether the safeguard investigation has established the essen-
tial conditions under the Safeguards Agreement for imposing a safeguard measure,
i.e., (i) imports in such increased quantities, (ii) serious injury or threat thereof and
(iii) the existence of a causal link between these two criteria, even if imports from all
sources of supply are taken into account.

2. Background to the Investigation

(a) The Domestic Industry
8.104 Argentina's report on its investigation indicates that the Argentine footwear
industry is composed of a large number of large, medium and small manufacturers.486

According to Argentina, three principal manufacturers account for 35 per cent of
domestic production while the other 65 per cent is spread over some 1,500 footwear
makers. Widespread use of subcontracting in certain stages of production is typical
of Argentina's footwear industry. There are also licensing or supply agreements or
contracts with foreign firms to produce footwear with international marks for the
domestic market.
8.105 The Argentine domestic industry, represented by the Chamber of the Foot-
wear Industry (Cámara de la Industria del Calzado or "CIC"), lodged a request for a
safeguard investigation on 26 October 1996 pursuant to the provisions of the Decree
1059/96 which implements the WTO Safeguards Agreement in the Argentine legal
system. The Chamber for the Production of and International Trade in Footwear and
Related Products (Cámara de Producción y Comercio Internacional de Calzado y
Afines or "CAPCICA") which represents the producer-importers and importers op-
posed the request for the application of safeguard measures.487

8.106 We recall that Argentina submits that the CIC represents more than 71 per
cent of the domestic footwear industry.488 We also note that the European Communities
has not contested these figures and that it has not questioned that the petitioners in Ar-

                                                                                                              

486 G/SG/N/8/ARG/1, p.12 et seq.
487 G/SG/N/8/ARG/1, p.3; Nike Argentina S.A. and RBK Argentina S.A. also came forward in their
capacity as importers.
488 The CIC noted that, together with its equivalents in the provinces of Córdoba and Santa Fé, it
makes up the Argentine Federation of the Footwear and Related Products Industry (Federación Ar-
gentina de la Industria del Calzado y Afines, FAICA), thus representing 85 per cent of the domestic
industry.
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gentina's safeguard investigation represent a major proportion of the domestic footwear
industry489 in the meaning of Article 4.1(c) of the Safeguards Agreement.490

8.107 For purposes of information collection through questionnaires, the National
Foreign Trade Commission (Comisión Nacional del Comercio Exterior or "CNCE")
divided the domestic industry into three categories according to the number of work-
ers employed, i.e., (a) large companies (more than 100 workers), (b) medium-sized
companies (between 41 and 100 workers) and (c) small companies (fewer than 41
workers). Importers were classified into categories according to the value of their
imports,491 i.e., (a) large importers (more than US$1,000,000), and (b) medium-sized
and small (between US$100,000 and US$1,000,000). Sixty questionnaires were re-
turned by national producers492 and 69 by importers.493 Argentina indicates that the
results were verified by the CNCE.

(b) The Footwear Products
8.108 Argentina's safeguard investigation, as well as the provisional and definitive
safeguard measures covered footwear products categorized in the following tariff
headings of the MERCOSUR Common Tariff Nomenclature: 6401.10.00,
6401.91.00, 6401.92.00, 6401.99.00, 6402.12.00, 6402.19.00, 6402.20.00,
6402.30.00, 6402.91.00, 6402.99.00, 6403.12.00, 6403.19.00, 6403.20.00,
6403.30.00, 6403.40.00, 6403.51.00, 6403.59.00, 6403.91.00, 6403.99.00,
6404.11.00, 6404.19.00, 6404.20.00, 6405.10.10, 6405.10.20, 6405.10.90,
6405.20.00, 6405.90.00. For the description of these tariff lines, see Annex [I], infra.
8.109 The weighted average tariff level494 for these product categories in 1995 was
28 per cent for footwear from non-MERCOSUR third countries,495 and 12 per cent
for footwear from within MERCOSUR countries.496

8.110 In the investigation, the Chamber of the Footwear Industry (CIC) argued "that
there is only one product, namely footwear" because of a high degree of substitut-
ability, in terms of both supply and demand, which would tend to confirm the need to
analyze the sector as a whole.497 On the supply side, the producers argued that any

                                                                                                              

489 The other association at issue, i.e., CAPCICA, represents importers or producer-importers.
490 Article 4.1(c): "… a 'domestic industry' shall be understood to mean the producers as a whole of
the like or directly competitive products operating within a Member's territory, or whose collective
output of these products constitutes a major proportion of the total domestic production of those
products." (emphasis added).
491 During the period from January to November 1996, the period for which at that point importers
had information available. (See, G/SG/N/8/ARG/1, p. 6).
492 24 by large and medium-sized companies and 36 by small companies in simplified multi-
ple-choice format.
493 Acta No. 338 de la CNCE, Determinación Final de la Existencia de Daño de la CNCE, Exhibit
ARG-2, p.5.
494 G/SG/N/8/ARG/1, p.9.
495 At a tariff headings level, five headings corresponded to 20 per cent, 3 to 28 per cent and the
other 17 to 29 per cent.
496 The duty rates were 0 per cent for 13 headings, which in 1995, represented 39 per cent of the
total imports from Brazil, Paraguay and Uruguay, the other 61 per cent paid duty at 20 per cent.
497 G/SG/N/8/ARG/1, p.10.
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producer could, if necessary, vary the type of footwear it manufactured and that the
Argentine industry, taken as a whole, produced almost every kind of footwear.
8.111 The importers, however, argued that brand name and product image are the
most important characteristics, at least for "high-tech" performance sport footwear.
Thus, the importers argued, there were no domestically manufactured products at all
which could be deemed "like or directly competitive" to imported brand-name perform-
ance footwear, e.g., Nike or Reebok footwear (except for the production of local sub-
sidiaries). In the alternative, the importers suggested that the CNCE break down foot-
wear products on the basis of the customs nomenclature into very narrow product cate-
gories.
8.112 The CNCE, in its data collection, took account of the fact that in the highly
heterogeneous footwear market certain series of types of footwear "were more or less
homogeneous from the standpoint of competitive conditions, this is to say, for which
within each group there was greater substitutability of both supply and demand than
between products from different groups", noting as well that there was evidence of a
certain degree of specialization in different types of footwear by the enterprises that
made up the industry. Thus the CNCE recognized the usefulness to break down the
market for the purposes of the investigation: "Even within a unitary investigation it was
necessary to establish the extent to which different segments of the industry may be
affected by imports". The five categories with respect to which the CNCE collected
data were:

(i) performance sportswear;
(ii) non-performance sportswear;
(iii) exclusively women's footwear;
(iv) town and/or casual footwear;
(v) other.498

8.113 Eventually, however, the CNCE concluded that there was a single category of
like or directly competitive products – all footwear (excluding ski boots) – due to a suf-
ficient degree of substitutability among products on the supply499 and the demand500

side.
8.114 The European Communities does not challenge this determination of "like or
directly competitive products" as such. The European Communities argues, rather,
that, having adopted an approach of product segmentation for purposes of data col-

                                                                                                              

498 i.e., all other footwear not included in the previous categories such as espadrilles, work boots,
gum boots, slippers, sea boots, riding boots, fishing boots, and men's and unisex sandals.
499 "On the demand side, the Commission concluded that there is a broad range of footwear types,
prices, qualities, uses and marks which although not in strong competition at the various extremes,
do create competition between adjacent groups; therefore, although the definition of footwear as a
'protective foot covering' is a simplification, it acquires great significance when the substitutability
between different kinds of footwear is taken into account". (G/SG/N/8/ARG/1, page 11).
500 "On the supply side, the Commission concluded that the concept of a 'footwear industry' is also
significant, since although it is well known that manufacturers specialize in different segments of the
market, they share various critical factors that make possible the reallocation of resources,
re-specialization and significant competitive shifts. Thus, it is easy to reallocate labour between
different product lines, and this also applies to much of the equipment and many of the raw materi-
als." (G/SG/N/8/ARG/1, page 11).
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lection, Argentina was obliged to follow it consistently through its injury analysis
and to prove serious injury in all segments in which safeguards were to be imposed.
8.115 Argentina responds that the CNCE used in the product segmentation ap-
proach for purposes of collecting pertinent information and then conducted the injury
analysis for the footwear industry in its entirety. Consequently, there was no need for
a disaggregated consideration of all the different injury factors with respect to the
five product categories.
8.116 We address the issue of whether Argentina should have conducted its injury
and causation analysis on an aggregated or on an disaggregated basis, infra, in sec-
tion E.4.(a). Given the absence of a challenge by the European Communities to Ar-
gentina's determination of the like or directly competitive product, we do not need to
address whether this determination met the requirement of Article 2.1 in the sense
that there was a sufficient degree of competition between the product groups across
the range of footwear products at issue in this dispute.501

3. Standard of Review

(a) No de novo Review
8.117 Before considering the specifics of the claims concerning Argentina's injury
and causation findings, we must consider the standard of review that we will apply.
In our view, we have no mandate to conduct a de novo review of the safeguard in-
vestigation conducted by the national authority. Rather, we must determine whether
Argentina has abided by its multilateral obligations under the Agreement on Safe-
guards, as we discuss in paras. 8.205-8.207, in reaching its affirmative finding of
injury and causation in the footwear investigation.
8.118 This approach is consistent with the reports of panels reviewing national in-
vestigations in the context of the Tokyo Round Agreement on Implementation of
Article VI of GATT ("Anti-dumping Agreement") and the Tokyo Round Agreement on
Interpretation and Application of Articles VI, XVI and XXIII of GATT ("Subsidies
Agreement") and the WTO Agreement on Textiles and Clothing ("ATC"). The panel
on New Zealand - Imports of Electrical Transformers from Finland502 panel took the
view that, while the responsibility to make an anti-dumping determination rested in the
first place with the authorities of the importing country, such determinations were sub-
ject to scrutiny by a panel if they were challenged by another country.503 The panel on
United States - Anti-dumping Duties on Import of Salmon from Norway concluded

                                                                                                              

501 We note that the question whether foreign products are "like or directly competitive" for pur-
poses of WTO law has to be made on a case-specific and provision-specific basis. In this regard we
consider as relevant the demand-side and supply-side criteria relied on by Argentina, e.g., physical or
technical descriptions, consumer use, perception of consumers and manufacturers, production proc-
ess, production plants and workforce, commercial marks, quality, commercial channels, substitut-
ability between different kinds of footwear, possibility of reallocation of resources, re-specialization
and significant competitive shifts.
502 Panel Report on New Zealand - Imports of Electrical Transformers from Finland, adopted on
18 July 1985, BISD 32S/55.
503 Panel Report on New Zealand - Transformers.
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that it should not engage in a de novo review of the evidence examined by the na-
tional investigating authority.504

8.119 The panel on United States - Underwear505 followed this approach by noting,
however, that it did not see its

"review as a substitute for the proceedings conducted by national in-
vestigating authorities or by the Textiles Monitoring Body (TMB).
Rather … the Panel's function should be to assess objectively the re-
view conducted by the national investigating authority, in this case the
CITA. We draw particular attention to the fact that a series of panel
reports in the anti-dumping and subsidies/countervailing duties con-
text have made it clear that it is not the role of panels to engage in a
de novo review.506 In our view, the same is true for panels operating in
the context of the ATC, since they would be called upon, as in the
cases dealing with anti-dumping and/or subsidies/countervailing du-
ties, to review the consistency of a determination by a national inves-
tigating authority imposing a restriction under the relevant provisions
of the relevant WTO legal instruments, in this case the ATC. …"507

(emphasis added).
Accordingly, the panel on United States - Underwear decided,

"in accordance with Article 11 of the DSU, to make an objective as-
sessment of the Statement issued by the US authorities … which, as
the parties to the dispute agreed, constitutes the scope of the matter
properly before the Panel without, however, engaging in a de novo re-
view. …  an objective assessment would entail an examination of
whether the CITA had examined all relevant facts before it (including
facts which might detract from an affirmative determination in accor-
dance with the second sentence of Article 6.2 of the ATC), whether
adequate explanation had been provided of how the facts as a whole
supported the determination made, and, consequently, whether the
determination made was consistent with the international obligations
of the United States."508

8.120 The panel on United States - Shirts and Blouses also stated that
"This is not to say that the Panel interprets the ATC as imposing on
the importing Member any specific method either for collecting data
or for considering and weighing all the relevant economic factors

                                                                                                              

504 Panel Report on United States - Imposition of Anti-dumping Duties on Imports of Fresh and
Chilled Atlantic Salmon from Norway, ADP/87, dated 30 November 1992, para. 494, p. 186f.
505 Panel Report on United States - Restrictions on Imports of Cotton and Man-Made Fibre Un-
derwear, supra, footnote 127, para. 7.12.
506 See, inter alia, Korea - Anti-dumping Duties on Imports of Polyacetal Resins from the United
States, adopted on 27 April 1993, BISD 40S/205; United States - Imposition of Anti-dumping duties
on Imports of Fresh and Chilled Atlantic Salmon from Norway, adopted on 27 April 1994; United
States - Initiation of a Countervailing Duty Investigation into Softwood Lumber Products from
Canada, adopted on 3 June 1987, BISD 34S/194.
507 United States - Underwear, op.cit., footnote 127, para. 7.12.
508 United States - Underwear, op.cit., footnote 127, para. 7.13.
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upon which the importing Member will decide whether there is need
for a safeguard restraint. The relative importance of particular factors
including those listed in Article 6.3 of the ATC is for each Member to
assess in the light of the circumstances of each case."509

8.121 These past GATT and WTO panel reports make it clear that panels examining
national investigations in the context of the application of anti-dumping and counter-
vailing duties, as well as safeguards under the ATC, have refrained from engaging in
a de novo review of the evidence examined by the national authority.

(b) Consideration of "All Relevant Factors"
8.122 Argentina argues that the requirement of Article 4.2(a) to evaluate "all rele-
vant factors of an objective and quantifiable nature having a bearing on the industry"
implies an obligation to evaluate factors only to the extent that they are relevant, but
not an obligation to examine each and every factor. In this respect, Argentina con-
tests the reliance on past precedents in cases involving the review of a determination
made by a national authority (e.g., United States - Underwear, United States - Shirts
and Blouses, New Zealand - Transformers, United States - Antidumping Duties on
Salmon from Norway) under the Tokyo Round Agreements on Anti-dumping as well
as Subsidies and the WTO Agreement on Textiles and Clothing (ATC) on the
grounds that these cases did not concern the review of safeguard investigations under
the Safeguards Agreement. The European Communities contends that Article 4.2(a)
implies a requirement for the national authority to investigate at the least all factors
listed in that article.
8.123 We note, first, that the text of Article 4.2(a) of the Safeguards Agreement
explicitly requires the evaluation of "all relevant factors", in particular those listed in
that article. Second, Article 6.4 of the ATC510 contains no such express requirement
and recognizes that "none of these factors … can necessarily give decisive guidance.
Nonetheless, the panels on United States - Underwear and United States - Shirts and
Blouses ruled that each and every injury factor mentioned in Article 6.4 of the ATC
has to be considered by the national authority. With regard to the obligation to evalu-
ate "all relevant factors" we consider these past panel reports relevant. Consequently,
in accordance with the text of the Safeguards Agreement and past practice, we con-
sider that an evaluation of all factors listed in Article 4.2(a) is required.
8.124 In the light of the fact that the parties agree that de novo review is not appro-
priate, and appear also to generally share our view of the appropriate standard of
review,511 we, too, will not engage in a de novo review of the evidence examined by
the national authorities of Argentina. Therefore, our review will be limited to an ob-

                                                                                                              

509 Panel Report on United States - Measure Affecting Imports of Woven Wool Shirts and Blouses
from India, supra, footnote 128, para. 7.52..
510 Article 6.4 of the ATC: "… The Member or Members to whom serious damage, or actual threat
thereof … is attributed, shall be determined on the basis of a sharp and substantial increase in im-
ports, actual or imminent, from such a Member or Members individually, and on the basis of the
level of imports as compared with imports from other commercial transaction; none of these factors,
either alone or combined with other factors, can necessarily give decisive guidance. …".
511 For the EC’s view, see, descriptive part, para. 5.136-5.140. For Argentina’s view, see, descrip-
tive part, para. 5.141-5.143.



Argentina - Footwear (EC)

DSR 2000:II 763

jective assessment, pursuant to Article 11 of the DSU, of whether the domestic
authority has considered all relevant facts, including an examination of each factor
listed in Article 4.2(a), of whether the published report on the investigation contains
adequate explanation of how the facts support the determination made, and conse-
quently of whether the determination made is consistent with Argentina's obligations
under the Safeguards Agreement. We note that this was the standard of review ap-
plied by the Panel in United States – Underwear, with which we agree.

(c) Argentina's Report on the "Detailed Analysis of the
Case" Setting Forth its "Findings and Reasoned
Conclusions"

8.125 During the course of these proceedings, Argentina submitted to the Panel an
exhibit containing the entire 10,000-plus page record of its investigation. Argentina
indicated that it considered this documentation of fundamental importance to the
Panel's reaching a decision regarding the consistency of the determination with the
WTO rules. Argentina states that without the complete record of the investigation,
the Panel would not have at its disposal all of the pertinent elements on which to
decide the dispute. Argentina also submitted a list indicating those portions of the
entire record which it considers to be of particular relevance for this dispute.
8.126 In our view, under the above standard of review as applied to the facts of this
particular dispute, it is the published "detailed analysis of the case under investiga-
tion" and the published "report setting forth [the] findings and reasoned conclu-
sions", provided for respectively in Article 4.2(c) and Article 3.1, rather than the full
record of the investigation512, that must be the focus of our review. This is because

                                                                                                              

512 In response to a request from the EC at the second substantive meeting to identify the most
relevant pages of the investigation record that had not previously been submitted to the Panel, Ar-
gentina submitted an annotated list of pages pertaining to specific issues or factors. We note that the
pages of the record identified in that list contain essentially raw data, either in uncompiled or com-
piled form. In keeping with our standard of review, we find these pages of secondary relevance to our
consideration of Argentina’s injury and causation analysis and explanation in its investigation.
Argentina identified the following pages of the entire investigation record as relevant for particular
issues:

Increased imports: Act 338, p. 5329; Informe técnico previo a la determinación final, An-
exo 5, Cuadros 15-21, pp. 5477-5490; información de los productores respecto a las importaciones,
pp. 44-48; aranceles y preferencias correspondientes, pp. 173-177; información sobre importaciones
fuente INDEC, pp. 250-251; información de las cámaras sectoriales sobre el indice de agresión de
las importaciones, pp. 401-411; Acta 266 e Informe técnico previo a la apertura de la investigación,
pp. 602-607; presentación de la demandante con posterioridad a la Audencia Pública, pp.
5176-5179;

Employment: Technical Report , p. 5639; presentación del sector respecto al cierre de em-
presas, pp. 197-226 (or 193-223); idem respecto a despidos y suspensiones de personal, pp. 414-418;
Acta 266 e informe técnico previo a la apertura de la investigación, pp. 569-592; Anexo estadístico
del informe técnico previo a la apertura de la investigación, pp. 629-701; presentación de la unión de
trabajadores posterior a la Audencia Pública, pp. 5148-5168; informe técnico previo a la determi-
nación final, Anexo 2, Cuadro 17, p. 5583, (pp. 5564-5583); Anexo 3, Cuadros 45-47, , pp.
5638-5640, pp. 5641-5643; presentación de la Cámara de importadores con cifras de desempleo, pp.
5073-5075;
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the European Communities does not challenge the data generated and relied upon in
the investigation as such, but rather Argentina's analysis and interpretation of those
data. If the European Communities had claimed that Argentina's compilation of the
data for one or another injury factor were incorrect, it might have been necessary for
us to consider the raw information (e.g., questionnaire responses) from which those
data were compiled. However, because the European Communities accepts the aggre-
gated data as presented by Argentina in its various documents concerning the results
of the investigation, but challenges rather the reasoning based thereon, consideration
of the underlying raw information is of secondary importance. If we were to conduct
our own assessment of the underlying evidence as contained in the entire record of
Argentina's investigation, we believe that we would effectively be engaging in a de
novo review, which we and both parties agree would be inappropriate. Nonetheless,
we have reviewed and taken note of those portions of the entire record of the investi-
gation which Argentina has identified in the above-mentioned list as being the most
relevant for, inter alia, the injury and causation analyses.
8.127 In considering which document or documents constitute the published re-
port(s) referred to in Article 3.1 and Article 4.2(c), we recall that annexed to its first
submission, Argentina submitted among other documents both Act 338 and the
"Technical Report Prior to the Final Determination" ("Technical Report") of the in-
vestigation prepared by the CNCE. We further recall that we sought clarification
from Argentina, in a written question, concerning which of the documents submitted
to the Panel constituted the published report referred to in Article 3.1 of the Agree-
ment. Argentina replied that Act 338 is the published report of the CNCE's findings
regarding serious injury, and that it incorporates by reference the Technical Report.
According to Argentina, the Technical Report provides a detailed summary of all of
the factual data gathered during the investigation.513 Argentina further stated that all
interested parties had access to the complete record of the investigation except the

                                                                                                              

Imports relative to domestic production and consumption: Informe técnico previo a la ap-
ertura de la investigación, pp. 574-575; respuestas a los formularios de las encuestas a productores,
pp. 1176-2920; sistemizada en el informe técnico previo a la determinación final, Anexo 2, pp.
5578-5584, Anexo 3, pp. 5585-5646, Anexo 4, pp. 5647-5716; respuestas de los importadores, pp.
1197-2721, pp. 4586-4651; información de la Cámara peticionante sobre el consume aparente, pp.
4803-4804; información de la CAPCICA sobre el consume aparente, pp. 5064-5067; informe
técnico previo a la determinación final, pp. 5498-5507;

Sales: información de los productores, pp. 1176-2920, sistemizada en el informe técnico
previo a la determinación final, Anexo 2, pp. 5578-5584; información verificada, en fojas varias de
pp. 4421 à 5017; Informe técnico previo a la determinación final, Anexo 3, pp. 5585-5646, Anexo 4,
pp. 5647-5716; Acta 266 e Informe técnico previo a la apertura de la investigación, , pp. 592-601,
629-701; Informe técnico previo a la determinación final, Anexo 3, pp. 5603-5611, 5321-5323, Acta
338, pp. 5344-5346;

Profits and losses: Acta 266 e informe técnico previo a la apertura de la investigación, pp.
592-601, 660-671, Cuadros 28-29, pp. 669-670, Gráfico 5, p.668; información de los productores,
pp. 1176-2920; verificaciones realizadas por el CNCE a la información precedente, en fojas varias
de pp. 4421 à 5017; sistemizada en el informe técnico previo a la determinación final, Anexos 2, pp.
5578-5584, Anexo 3, pp. 5585-5646, Anexo 4, pp. 5647-5716; balances de las empreseas, pp. 464,
560, 2886, 4222-4223, 5060, 5082; Acta 338, pp. 5326-5327, 5465-5474, Anexo 2, pp. 5582-5583,
Anexo 3, pp. 5631-5633;
513 See descriptive part, para. 5.251.
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information therein designated as confidential, and were provided with additional
information in connection with the hearings held during the investigation. Argentina
also stated in response to a question from the Panel that Act 338 addresses the rele-
vance of each factor considered (as required under Article 4.2(c)), on the basis of the
detailed information contained in the Technical Report.
8.128 We conclude from the foregoing that Act 338 constitutes both the published
report "setting forth [the] findings and reasoned conclusions reached on all pertinent
issues of fact and law" referred to in Article 3.1 of the Safeguards Agreement, and
the published document containing the "detailed analysis of the case under investi-
gation" and the "demonstration of the relevance of the factors examined" referred to
in Article 4.2(c). Thus, we will base our review in the first instance on Act 338. We
note, however, that Act 338 is based on and summarizes information that is set forth
in more detail in the Technical Report. Thus, while Act 338 is the most relevant
document, the Technical Report also forms an integral part of the record of the in-
vestigation and is closely related to Act 338.

4. Claims under Articles 2 and 4 of the Agreement on
Safeguards Regarding Argentina's Investigation, and
Findings of Serious Injury, Threat of Serious Injury and
Causation

8.129 The European Communities raises a number of claims under Articles 2 and 4
concerning Argentina's investigation and findings of serious injury, threat of serious
injury and causation. In particular, the European Communities argues that the investi-
gation was flawed in a number of ways that violate these articles, and that the find-
ings of serious injury, threat and causation also violated these articles.
8.130 In examining the claims under Articles 2 and 4, we address first the product
segmentation in Argentina's investigation.
8.131 With respect to the existence of increased imports, we address (i) increases in
absolute terms; (ii) increases relative to domestic production; (iii)
end-point-to-end-point comparison of imports; and (iv) the selection of the relevant
investigation period.
8.132 Regarding the existence of serious injury, we examine (i) Argentina's consid-
eration of the injury factors production, sales, productivity, capacity utilization, prof-
its/losses and employment; (ii) Argentina's consideration of other injury indicators
such as stocks, costs, domestic prices, investment and exports; (iii) whether all injury
factors listed in the Safeguards Agreement were considered in the investigation, and
(iv) whether the findings and conclusions of the investigation are supported by the
evidence.
8.133 As to the existence of a causal link between increases in imports and serious
injury, we consider (i) whether there was a coincidence of trends in the relevant data,
(ii) whether imports occurred "under such conditions" as to cause serious injury, and
(iii) whether factors other than increased imports caused or threatened to cause seri-
ous injury.
8.134 In a final section, we summarize our considerations and conclusions and
make a finding concerning Articles 2 and 4.
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(a) Product Segments
8.135 Regarding Argentina's segmentation of footwear into five product groups in
its investigation (performance sports footwear, non-performance sports footwear,
exclusively women's footwear, town and/or casual footwear, and other) (paras.
8.112), the European Communities argues that having adopted this segmented ap-
proach, Argentina was obliged to follow it consistently through its injury analysis
and to prove serious injury in all segments in which safeguards were to be imposed.
The European Communities claims that "serious injury" was not proven in any of the
selected five segments, and that Argentina merely used data of one or another sector
as it considered appropriate for its purpose. The European Communities argues in
particular that factors relating to import trends, market share, profits and losses and
employment were not investigated for each market segment. At the same time, how-
ever, the European Communities states that it does not challenge Argentina's defini-
tion of a single category of like or directly competitive products, namely all footwear.
8.136 Argentina responds that the European Communities is confusing the CNCE's
injury analysis of the whole of the footwear industry with the product categories that
the CNCE used in the questionnaires for purposes of collecting pertinent informa-
tion. In Argentina's view, a single "like or directly competitive" product and a single
national industry are at issue in this case because there is sufficient elasticity of sub-
stitution on the supply and demand sides between all different segments of one single
footwear market. Therefore, Argentina argues, the CNCE conducted an injury analy-
sis regarding the footwear industry in its entirety. Consequently, there was no need
for a disaggregated consideration of all the different injury factors with respect to the
five product categories.
8.137 We disagree with the European Communities that Argentina was required to
conduct its injury and causation analysis on a disaggregated basis. In our view, since
in this case the definition of the like or directly competitive product is not chal-
lenged, it is this definition that controls the definition of the "domestic industry" in
the sense of Article 4.1(c) as well as the manner in which the data must be analyzed
in an investigation. While Argentina could have considered the data on a disaggre-
gated basis (and in fact did so in some instances), in our view, it was not required to
do so. Rather, given the undisputed definition of the like or directly competitive
product as all footwear, Argentina was required at a minimum to consider each injury
factor with respect to all footwear.514 By the same token the European Communities,
having accepted Argentina's aggregate like product definition, has no basis to insist
on a disaggregated analysis in which injury and causation must be proven with re-
spect to each individual product segment.515 Thus, in our review of the injury finding,

                                                                                                              

514 Or, to the extent that Argentina relied on data for particular product segments as the basis for
conclusions pertaining to the entire industry, it was required to explain how its analysis regarding
those segments related to or was representative of the industry as a whole.
515 We note that in any case, only if serious injury or a threat thereof exists with respect to the prod-
uct market segments accounting for the bulk of the industry’s output will injury be evident with
respect to the industry as a whole. The European Communities appears to acknowledge this, in indi-
cating that the share of a given product category of the total industry is relevant for the injury analy-
sis of the entire industry. See descriptive part, note 201.
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we will consider the analysis and conclusions pertaining to the footwear industry in
its entirety.

(b) Are There "Increased" Imports in the Sense of
Article 2.1 and Article 4.2(a) of the Agreement?

8.138 The Agreement on Safeguards requires an increase in imports as a basic pre-
requisite for the application of a safeguard measure. The relevant provisions are in
Articles 2.1 and 4.2(a).
8.139 Article 2.1, which sets forth the conditions for the application of a safeguard
measure, reads as follows:

"A Member (footnote omitted) may apply a safeguard measure to a
product only if that Member has determined, pursuant to the provi-
sions set out below, that such product is being imported into its terri-
tory in such increased quantities, absolute or relative to domestic pro-
duction, and under such conditions as to cause or threaten to cause se-
rious injury to the domestic industry that produces the like or directly
competitive products."

8.140 Article 4.2 sets forth the operational requirements for determining whether
the conditions identified in Article 2.1 exist. Regarding increased imports, Article
4.2(a) requires in relevant part that:

"[I]n the investigation to determine whether increased imports have
caused or are threatening to cause serious injury to a domestic indus-
try under the terms of this Agreement, the competent authorities shall
evaluate…the rate and amount of the increase in imports of the prod-
uct concerned in absolute and relative terms…"

8.141 Thus, to determine whether imports have increased in "such quantities" for
purposes of applying a safeguard measure, these two provisions require an analysis
of the rate and amount of the increase in imports, in absolute terms and as a percent-
age of domestic production.
8.142 As discussed in detail in the following sections, the European Communities
claims that there was neither an absolute nor a relative increase in imports, and that
Argentina therefore violated Articles 2.1 and 4.2(a).516 The European Communities
argues in this context not only that the analysis of imports was incorrect as it in-
cluded MERCOSUR imports, but also that regardless of whether MERCOSUR im-
ports are included or excluded, no increase in imports occurred.
8.143 Argentina maintains that there was both an absolute and a relative increase in
imports, and that the requirements of Articles 2.1 and 4.2(a) therefore were satisfied.

(i) Imports in Absolute Terms
8.144 The data on the absolute levels of imports relied upon by Argentina in its
investigation, and relied upon by both parties in their arguments before the Panel, are

                                                                                                              

516 The European Communities also argues that Argentina's evaluation of "increased imports",
because it compared end-points of the investigation period and did not consider intervening trends,
violated Article 4.2(c)'s requirement that the "relevance" of those trends be explained. See descrip-
tive part, para. 5.155.
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set forth in the table below. We note that both parties accept the accuracy of these
data.

Total Imports of Footwear into Argentina, 1991-1996

Quantity
(million pairs)

Value
(US$ millions)

1991 8.86 44.41
1992 16.63 110.87
1993 21.78 128.76
1994 19.84 141.48
1995 15.07 114.22
1996 13.47 116.61

8.145 The parties disagree on whether these data show an increase in the absolute
level of imports consistent with the Agreement's requirement. In its investigation,
and in its arguments before the Panel, Argentina compares the 1991 level of Argen-
tina's total imports of footwear (8.86 million pairs) to the 1995 level (15.07 million
pairs), and also compares the 1991 value of total imports (US$44.41 million) to the
1995 value (US$114.22 million). On this basis, Argentina concludes that there has
been an absolute increase in imports, and that the Agreement's requirement for in-
creased imports therefore has been satisfied. In Resolution 987/97 applying the de-
finitive safeguard measure, Argentina also refers to the level of imports in 1996,
stating in the fourth recital of the resolution that imports "increased during the period
1991-1996".
8.146 The European Communities argues, in part, that Argentina's analysis, which
is based on an end-point-to-end-point comparison, fails to satisfy the Agreement's
requirement of increased imports  because it ignores intervening, declining trends
over the period considered. The European Communities argues that there must be an
increasing trend (in its first submission, the European Communities argues a
"sharply" increasing trend) at the time the safeguard measure is imposed, citing the
Agreement's language that the "product is being imported … in such increased quan-
tities…". For the European Communities, therefore, the existence of a sustained
downward trend over the most recent years of the period of investigation is fatal to
Argentina's conclusion that there was an increase in imports. In this regard, the Euro-
pean Communities argues specifically that the level of imports began to decline in
1994 and that this decline continued steadily through 1996, the latest period for
which data were gathered in Argentina's investigation. Thus, for the European Com-
munities, Argentina's finding of an absolute increase in imports violates Article 2.1.
8.147 In connection with these arguments, the European Communities also appears
in its first submission to criticize the five-year period of investigation chosen by Ar-
gentina, arguing regarding Argentina's comparison of 1995 to 1991 import levels that
"the nature of safeguards as 'emergency' measures makes clear that their use is not
appropriate in the case of a long-term increase in imports".517 In its first oral state-
ment,518 the European Communities clarifies its argument on this point, stating that

                                                                                                              

517 See descriptive part, para. 5.149.
518 See descriptive part, para. 5.197.
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while the European Communities does not contest the fact that an investigation is
carried out over a five year period, figures relating to a period five years in the past
are of only limited relevance, and the increase of the imports still has to be relevant
at the time the decision is made to apply the measure.519

8.148 Argentina's response is two-fold. First, Argentina argues that that the Spanish
version of Article 2.1's requirement for increased imports is in the past tense (i.e.,
"han aumentado"). Thus, it appears that for Argentina, a past increase in imports,
whenever during the period of investigation it takes place, satisfies the Agreement's
requirement of increased imports, even where there is an intervening decline. Sec-
ond, Argentina argues that the Agreement also is silent with regard to how, specifi-
cally, an increase in imports is to be measured, thus permitting an
end-point-to-end-point comparison, and that it also is silent with regard to how long
and how recent a period of investigation must be. Regarding the latter point, Argen-
tina argues that its domestic legislation requires the investigation period to be defined
as the most recent five full calendar years prior to the date of the filing of the petition
for a safeguard measure. For Argentina, over the 1991-1995 investigation period thus
established, an end-point-to-end-point comparison of the import data shows an in-
crease, and thus the Agreement's requirement of increased imports is satisfied. In
addition, Argentina explains that 1991 was particularly relevant, as this was the year
in which Argentina's market opening started to take effect.

(ii) Imports Relative to Domestic Production
8.149 Act 338520, in which the findings and conclusions of Argentina's injury inves-
tigation were published (and which also constituted Argentina's notification under
Article 12.1(c)), briefly addresses the question of whether imports increased relative
to domestic production. No data table is provided in this respect in Act 338, how-
ever.
8.150 The Panel, seeking clarification, asked Argentina to identify where in the
record of the investigation the analysis of imports relative to domestic production
could be found, and also asked Argentina to clarify which production figures (total
production, or total own production521, and whether inclusive or exclusive of exports)
had been used for this analysis. Argentina replied that total production, including
exports, should be used and was used for this purpose, and referred the Panel to
sheets 5429 et. seq. of the Technical Report, which Argentina states explain the esti-
mation of production in pairs and pesos. In the tables in those pages (in particular

                                                                                                              

519 As indicated above, we note that the European Communities also argues, regarding the question
of an absolute increase in imports, that imports from MERCOSUR countries were solely responsible
for any increase in imports, and that the imports to which the measure applies (i.e.,
non-MERCOSUR countries) declined over the relevant period. Argentina responds that under the
Agreement, a determination regarding increased imports can only be based on total imports, and that
there is no possibility under the Agreement for considering only a portion of the imports. We address
the general question of MERCOSUR in section E.1., supra, and the question of the treatment of
MERCOSUR imports in the investigation in section E.4.d.iv, infra. In this section, we confine our
consideration to total imports.
520 WTO document G/SG/N/8/ARG/1 (Exhibit EC-16).
521 "Own production" as used by Argentina, refers to total production exclusive of production under
contract and for joint ventures.
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sheets 5501 and 5505) ratios of imports to domestic production are calculated by
volume and value, and a footnote to these ratios indicates that they are calculated not
on the basis of production for the domestic market (shown in the table), but rather
total production (not shown in the table). These ratios are referred to in the text of
Section VIII.2 of Act 338.
8.151 The following are the ratios of imports to domestic production taken from
sheets 5501 and 5505 of the Technical Report:

Total imports/production

by volume by value

1991 12% 11%
1992 22% 24%
1993 33% 34%
1994 28% 36%
1995 25% 34%
1996 19% 28%

On the basis of these data, Argentina argues that imports increased relative to do-
mestic production between 1991 and 1995 (on the basis of an end-point-to-end-point
comparison).522

(iii) Evaluation by the Panel
8.152 Before evaluating whether Argentina's finding of increased imports was in
accordance with the requirements of Article 2.1 and 4.2(a), we note, first, that both
parties have referred to data on both the quantity and the value of imports in connec-
tion with this requirement. The Agreement is clear that it is the data on import quan-
tities both in absolute terms and relative to (the quantity of) domestic production that
are relevant in this context, in that the Agreement refers to imports "in such increased
quantities" (emphasis added). Therefore, our evaluation will focus on the data on
import quantities523.

a. End-point-to-end-point comparison

8.153 In order to address the European Communities' argument that an
end-point-to-end-point analysis does not satisfy the requirements of the Agreement
(para. 8.146), we consider first Argentina's argument that because imports in 1995
were higher than those in 1991, in both absolute and relative terms, the Agreement's
requirement of an increase in imports is satisfied. With respect to the absolute import
volumes, while there was as Argentina points out an end-point-to-end-point increase
between 1991 and 1995 in total imports, there also was, as the European Communi-
ties points out, a decrease in 1994 and 1995, which continued in 1996. Thus, during
the most recent two years of the 1991-1995 investigation period as defined by Ar-
gentina, as well as in the following year, total imports declined in absolute terms.

                                                                                                              

522 See, e.g., descriptive part, para. 5.159.
523 We note that the trends in the data on import values generally confirm those on import quanti-
ties.
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8.154 Given these mixed trends in the data, we note that the choice of base year has
a decisive influence on whether an end-point-to-end-point comparison shows an in-
crease or a decrease. In particular, if the base year is taken as 1992 rather than 1991,
total imports declined even based on an end-point-to-end-point comparison for
1992-1995 and 1992-1996. Thus, only if 1991 is the base year is any absolute in-
crease in total import volume apparent.
8.155 The trend in the ratio of imports to domestic production is quite similar. That
is, this ratio increased in 1992 and 1993, compared to 1991, then fell steadily in
1994, 1995 and 1996. We note that the declines in the ratio of imports to production
since 1993 were continuous. While the 1995 ratio was considerably higher than the
1991 ratio, a comparison of 1992 and 1995 shows only a 3 percentage point increase,
and a comparison of 1992 and 1996 shows a decline. This is explained by the steady
declines in imports starting in 1994 which nearly halved the ratio of imports to pro-
duction between 1993 and 1996. In fact, the 1996 ratio was lower than in any pre-
ceding year of the period except 1991. Thus, as with the absolute volume data, the
outcome of an end-point-to-end-point comparison very much depends on which
years are used as the end points, as even a one-year shift can reverse the result.
8.156 We believe that in assessing whether an end-point-to-end-point increase in
imports satisfies the increased imports requirement of Article 2.1, the sensitivity of
the comparison to the specific years used as the end-points is important as it might
confirm or reverse the apparent initial conclusion. If changing the starting-point
and/or ending-point of the investigation period by just one year means that the com-
parison shows a decline in imports rather than an increase, this necessarily signifies
an intervening decrease in imports at least equal to the initial increase, thus calling
into question the conclusion that there are increased imports.
8.157 In other words, if an increase in imports in fact is present, this should be evi-
dent both in an end-point-to-end-point comparison and in an analysis of intervening
trends over the period. That is, the two analyses should be mutually reinforcing.
Where as here their results diverge, this at least raises doubts as to whether imports
have increased in the sense of Article 2.1.
8.158 We note as well that both parties appear to consider relevant the question of
whether any reversal of an increase in imports during the period considered is "tem-
porary". In particular, the European Communities notes the US statement524 that there
may be reasons why imports may show a decreasing trend, including the timing of
shipments, seasonality of the product, or importer concerns about the investigation.
The European Communities agrees with the United States that in deciding whether
the requirements of Article 2.1 are satisfied, the relevance of such trends, as well as
possible others, should be carefully considered (see note 141). Thus it appears that
for the European Communities, a "temporary" decrease in imports during the course
of an investigation would not necessarily invalidate a finding of increased imports.
Similarly, Argentina argues that it should not be impossible to make an injury and
causation finding when an increase in imports has "temporarily stopped"525 (empha-
sis added).

                                                                                                              

524 See descriptive part, para. 6.39.
525 See descriptive part, para. 5.163.



Report of the Panel

772 DSR 2000:II

8.159 We too believe that the question of whether any decline in imports is "tempo-
rary" is relevant in assessing whether the "increased imports" requirement of Article
2.1 has been met. In this context, we recall Article 4.2(a)'s requirement that "the rate
and amount of the increase in imports" be evaluated.526 In our view this constitutes a
requirement that the intervening trends of imports over the period of investigation be
analyzed. We note that the term "rate" connotes both speed and direction, and thus
intervening trends (up or down) must be fully taken into consideration. Where these
trends are mixed over a period of investigation, this may be decisive in determining
whether an increase in imports in the sense of Article 2.1 has occurred. In practical
terms, we consider that the best way to assess the significance of any such mixed
trends in imports is by evaluating whether any downturn in imports is simply tempo-
rary, or instead reflects a longer-term change.
8.160 Applying this approach to imports during the investigation period defined by
Argentina, we note that total imports of footwear into Argentina declined continu-
ously after 1993. In particular, the absolute volume of imports declined by 9 per cent
between 1993 and 1994, and by 24 percent between 1994 and 1995, for a cumulative
decline of 31 per cent between 1993 and 1995. Similarly, the ratio of imports to do-
mestic production in 1994 was 5 percentage points lower than in 1993, and the ratio
in 1995 was 3 percentage points lower than in 1994 (a cumulative reduction of 8
percentage points between 1993 and 1995). The data for 1996 (which Argentina
collected and analyzed, but which it did not treat formally as within the period of
investigation) confirm the declining trend in imports. In particular, the 1996 import
volume was 11 percent below the 1995 level, and the ratio of imports to production
was 6 percentage points lower than in 1995.527 Thus, between 1993 and 1996, the
absolute volume of imports declined by 38 percent, and the ratio of imports to pro-
duction was nearly halved, from 33 per cent to 19 per cent. Declines of this magni-
tude, taking place consistently over the most recent three years of the period for
which data were collected can only be seen as a long-term change; such declines
cannot be characterized as "temporary" reversals of an overall increase in imports.
8.161 In this context, we recall that the Agreement requires not just an increase (i.e.,
any increase) in imports, but an increase in "such…quantities" as to cause or threaten
to cause serious injury. The Agreement provides no numerical guidance as to how
this is to be judged, nor in our view could it do so. But this does not mean that this
requirement is meaningless. To the contrary, we believe that it means that the in-

                                                                                                              

526 We recognise that Article 4.2(a) makes this reference in the specific context of the causation
analysis, which in our view is inseparable from the requirement of imports in "such increased quan-
tities" (emphasis added). Thus, we consider that in the context of both the requirement that imports
have increased, and the analysis to determine whether these imports have caused or threaten to cause
serious injury, the Agreement requires consideration not just of data for the end-points of an investi-
gation period, but for the entirety of that period.
527 Regarding the period examined by Argentina, Argentina argues that "complete" data were not
available for 1996 at the time it initiated the investigation, which led it to use 1995 as the end-point
of its period of investigation, and to count backward five full years as is, according to Argentina,
required by its domestic law. We note, however, that data for 1996 were requested and collected in
the CNCE’s questionnaires, and are referred to throughout Act 338 and the Technical Report, dem-
onstrating that in fact these data were fully available. See footnote 540, infra, for details on the
availability of 1996 data.
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crease in imports must be judged in its full context, in particular with regard to its
"rate and amount" as required by Article 4.2(a). Thus, considering the changes in
import levels over the entire period of investigation, as discussed above, seems un-
avoidable when making a determination of whether there has been an increase in
imports "in such quantities" in the sense of Article 2.1.
8.162 We are thus unpersuaded that Argentina's end-point-to-end-point comparison
for the period 1991-1995 is sufficient demonstration of "increased imports" in the
sense of the Agreement. Where, as here, the volume of imports has declined continu-
ously and significantly during each of the most recent years of the period, more than
a "temporary" reversal of an increase has taken place (as reflected as well in the sen-
sitivity of the outcome of the comparison to a one-year shift of its start or end year).
In this regard, we recall the quite restrictive nature of the safeguard remedy, which is
justified by the purpose of that remedy, namely to address urgent situations where a
domestic industry needs temporary "breathing room" to adjust to altered conditions
of competition brought about by increased imports. We cannot reconcile this purpose
with a situation in which the increasing trend in imports reversed several years before
the investigation began.
8.163 Finally, we note the statements concerning imports in the Preliminary Report
of the Under Secretary of Foreign Trade concerning the decision to open the investi-
gation and to apply a provisional safeguard measure528. In particular, regarding im-
ports, that Resolution refers exclusively to an anticipated increase in imports fol-
lowing the removal of the DIEMs on footwear. Section seven and the conclusions of
the Preliminary Report state that:

"Act 266 of 10 December 1996 found that the petitioners' allegations
that the absolute increase in imports of footwear would have caused
serious injury to the domestic industry correspond to the evidence pre-
sented when imports are estimated under the hypothesis of elimina-
tion of the DIEMS; thus, the Commission finds preliminarily that
there exists in the petition and in the report clear evidence that the
potential increase in imports threatens to cause serious injury, justi-
fying the opening of an investigation.
…
Regarding the circumstances necessary to make possible the applica-
tion of provisional safeguard measures, these would be recreated only
in the absence of the DIEMs." (emphasis added.)

We note that the import data considered in making this assessment covered the same
products and period as those used in Argentina's definitive finding (i.e., total imports
of footwear during 1991-1995)529.
8.164 In sum, we find highly significant that the absolute volume of footwear im-
ports and the ratio of those imports to domestic production, increased only until
1993, i.e., during the first two years of the period for which Argentina collected data,
and declined continuously thereafter. We also find significant that these decreases

                                                                                                              

528 Exhibit ARG-1 at Section 7, and section on "Conclusions".
529 We note as well that Act 338, at folio 5350 (Exhibit EC-16 at 37), also refers to and confirms
the decreases in imports starting in 1993, attributing these decreases to the DIEMs.
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were of such a magnitude that a one-year change in base year of the data series on the
volume of imports transforms the increase relied upon by Argentina into a decline,
and that the resolution applying the provisional measure refers only to anticipated
increases in imports, showing that at that time, no increase in imports was present.
For these reasons, we find that Argentina's investigation of footwear did not demon-
strate increased imports in "such … quantities" in absolute or relative terms, as re-
quired by Article 2.1 and Article 4.2(a) of the Agreement.
8.165 We are not persuaded, however, by the argument advanced by the European
Communities in its first submission that only a "sharply increasing" trend in imports
at the end of the investigation period can satisfy this requirement. In our view, each
situation is different, and the Agreement certainly does not identify a unique pattern
of importation that satisfies the "increased imports" requirement. Depending on the
particular case, there might indeed be a temporary downturn in imports during an
investigation period which would nevertheless not invalidate a finding of increased
imports.

b. Relevant period

8.166  We note the EC's criticisms of the period covered by the import data in the
investigation, both that it was too long and that it ended too far in the past, and Ar-
gentina's response, in part, that the Agreement is silent regarding the investigation
period, and that the Spanish text "han aumentado" is in the past tense, connoting a
past increase in imports.530 We agree with Argentina that the Agreement is silent
regarding the period of investigation, and we also consider that it can be quite useful
to an investigating authority to have five years of historical data to refer to in making
its determinations. Nevertheless, we find problematic that Argentina, where it col-
lected data for 1996, did not take them into account in its assessment of whether

                                                                                                              

530 In this context, we note that unlike the Spanish text, the English text of Article 2.1 authorizes the
application of safeguard measures only where the product at issue "is being imported in such in-
creased quantities  … so as to cause or threaten to cause serious injury" which would seem to indi-
cate that, whatever the starting-point of an investigation period, it has to end no later than the very
recent past. The French text conveys the same meaning as it is in the present tense "ce produit est
importé sur son territorire en quantités tellement accrues". The Spanish text is more ambiguous, as
the phrase "que las importaciones de ese producto en su territorio han aumentado en tal cantidad"
unequivocally means that imports have increased in the past, but it does not clearly imply that im-
ports which have started to increase in the past necessarily also have to continue to increase at least
through the recent past.

Nonetheless, we do not share Argentina’s view that in the light of the ambiguous meaning
of the Spanish version of Article 2.1 of the Safeguards Agreement, WTO Members whose official
language is Spanish should on that basis enjoy a greater latitude in choosing and analysing investi-
gation periods for purposes of  safeguard investigations. In this regard, we recall that Article 33.1 of
the Vienna Convention on the Law of Treaties recognizes that treaties authenticated in several lan-
guages are equally authoritative in each of these languages, while Article 33.3 provides that the
terms of a treaty are presumed to have the same meaning in each authentic text. Where treaty texts in
different languages disclose differences in meaning which the general rules on treaty interpretation
do not remove, the meaning which best reconciles the texts, having regard to the object and purpose
of the treaty should be adopted pursuant to Article 33.4 of the Vienna Convention. In this regard, we
would note that the object and purpose of the Agreement (i.e., emergency action to prevent or rem-
edy serious injury caused by increased imports) would seem to imply rapid action with respect to an
ongoing (or at least quite recent) situation.
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there were increased imports; as discussed above, the decline in imports in 1996 con-
firms the more than temporary nature of the decline in imports after 1993.

(c) Serious Injury
8.167 In keeping with the standard of review enunciated in section E.3. (paras
8.117-8.121) above, we view our task in considering Argentina's serious injury
analysis and determination as, in the first instance, to consider whether all injury
factors listed in Article 4.2(a) - i.e., production, changes in the level of sales, produc-
tivity, capacity utilization, profits and losses, and employment - have been considered
by Argentina's national authorities, and whether an analysis of the data pertaining to
those factors has been carried out. Second, we must evaluate the reasoning set forth
by Argentina in its findings and conclusions to determine whether they were ade-
quately explained and are supported by the evidence.
8.168 In its investigation, Argentina found that the domestic footwear industry was
both seriously injured and threatened with serious injury caused by increased im-
ports. In reaching this finding, Argentina primarily relied upon a comparison of data
for 1991 and 1995, although it collected and analyzed data for 1996 as well. We will
consider first Argentina's analyses of serious injury and causation, and then sepa-
rately consider Argentina's analysis of threat of serious injury. In considering the
injury analysis, we will consider in turn Argentina's analysis of each factor identified
in the Agreement, as well as any additional factors examined by Argentina.

(i) Production
8.169 Argentina, on the basis of a comparison of data for 1995 and 1991, concluded
in its investigation that production declined, constituting evidence of serious injury to
the domestic industry. Argentina considered data both for so-called "own produc-
tion" (i.e., excluding production under contract and for joint ventures) and for own
production plus production under contract and for joint ventures. Argentina notes
that the data were estimated for the industry as a whole on the basis of macroeco-
nomic statistics. Argentina also states, as indicated in Act 338, that there was a 7.7
per cent increase in the value of production between 1991 and 1995, which Argen-
tina states was the result of a "change in product mix following a decision to con-
centrate on products with a higher unit value".
8.170 The European Communities disagrees that production declined, in view of Act
338's indication that the value of production did not decrease, but increased by 7.7
percent, between 1991 and 1995. The European Communities asserts that Argentina
"discarded" this positive figure by stating that the industry shifted production to
higher-unit-value products. The European Communities argues that Argentina was
unable to explain in response to a Panel question on this point how this move toward
higher-valued products was indicative of serious injury. The European Communities
also questions the representativeness of the sample reflected in the questionnaire
responses.
8.171 We note that, as shown below, the data provided in the questionnaire re-
sponses accounted for only one-third to one-half of the total estimated level of pro-
duction.
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Production

(volume in million pairs; value in million US dollars)

Estimated data for industry as a whole Questionnaire data

Total production Own production

Volume Value Volume

1991 71.4 861 29.14
1992 76.9 1,036 29.29
1993 65.1 914 26.44
1994 70.3 1,001 28.80
1995 60.8 927 22.61
1996 70.7 1,097 22.07

8.172 Regarding the estimated data on total production volume, we note that on the
basis of an end-point-to-end-point comparison, total production declined between
1991 and 1995 (by 14.8 percent), between 1991 and 1996 (by only one percent), and
between 1992 and 1996 (by 8 percent). We also note, however, the mixed trends over
the period, in particular the significant decrease between 1994 and 1995, followed by
the rebound between 1995 and 1996 to slightly more than the 1994 level. Regarding
the value of production, we note the 7.7 percent increase between 1991 and 1995, as
well as the further increase in 1996.
8.173 The questionnaire data on the volume of own production (which represent no
more than 40 percent of estimated data for the industry) show somewhat different
trends. Namely, except for 1994, these data show declines throughout the period of
investigation. No questionnaire data are available on the value of production.

(ii) Sales
8.174 Regarding sales, the European Communities argues that the industry's total
sales were stable. The European Communities points as well to increases in the sales
of women's and town and casual footwear, in spite of which, the European Commu-
nities argues, the safeguard measure was applied with respect to these categories.
8.175 Although Argentina submitted to the Panel estimated sales volume and value
for the industry as a whole (used in the investigation to calculate apparent consump-
tion – see below), its analysis of the injury factor "sales", as reflected in the discus-
sion in Act 338 and the Technical Report, relies on the data for the sample of large
and medium-sized companies from which it collected data through questionnaires.
For "sales", Argentina used data on sales of own production for the domestic market,
i.e., exclusive of exports, and exclusive of contract and joint venture produc-
tion/sales.
8.176 The text of Act 338 states that domestic sales volume as reflected in ques-
tionnaire responses for large and medium-sized firms declined 27 percent by volume
and 15 percent by value between 1991 and 1995. The text of Act 338 further indi-
cates that volume declined in 1992, 1993, 1995 and 1996, and that value showed "a
similar decline" except for 1992 when value increased by 13 percent.
8.177 The data on sales from questionnaire responses, below, are as they appear in
Act 338, except those for 1996 which are taken from the Technical Report. (We note
that although the text of Act 338 refers to 1996 data, the relevant data tables of Act
338 end in 1995.) The estimated data for the industry as a whole, below, were pro-
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vided by Argentina in its 21 December 1998 response to Panel question 36. In that
question, the Panel asked Argentina to provide inter alia questionnaire data as well as
estimated data for the industry as a whole on the quantity and value of sales. The
estimated data also appear in the Technical Report, at folios 5501 and 5505, where
they are identified as "production destined for the domestic market", and are used in
the calculation of apparent domestic consumption and import penetration. In addi-
tion, data identified as "sales for domestic market – own production" in tables on
pages 50 and 53 (pairs), and 59 and 62 (pesos) of Argentina's notification of a find-
ing of serious injury and causation (Exhibit EC-16) (Technical Report, folios
5501-5503 and 5505-5507, Exhibit ARG-3), which are broken out between perform-
ance sports footwear and other footwear, reconcile with the estimated data for the
entire industry, shown below531.

Own production for domestic sales
(volume in million pairs; value in million dollars)

Questionnaire data Data estimated for entire industry

Volume Value Volume Value

1991 26.82 345.30 65.3 824.8

1992 27.21 410.45 74.0 1,010.2

1993 25.30 395.94 62.6 883.2

1994 25.58 433.39 66.6 967.0

1995 20.46 324.70 56.2 858.6

1996 19.63 311.52 67.3 1,048.6

8.178 We note first of all that the percentage changes in the sales data cited in the
text of Act 338 do not correspond in all cases to those calculated from the above
questionnaire data, although that text indicates that it is based on those data. Specifi-
cally, the 1991-1995 decrease in sales volume was 24 percent rather than 27 percent,
while that in value was 6 percent rather than 13 percent. Sales volume increased in
1992 rather than decreasing, and sales value increased in both 1992 and 1994, rather
than just in 1994. Moreover, the 1992 increase in value was 19 percent, not 13 per-
cent.
8.179 The trends in the estimated data on own production for domestic sales differ
from those in the questionnaire data. There is an increase between 1991 and 1996 in
volume (3.1 per cent), and a decrease between 1992 and 1996 (9.1 per cent), and
between 1991 and 1995 (13.9 per cent). Again, the trends are mixed over the period,
and again there is a decrease between 1994 and 1995, followed by an increase be-
tween 1995 and 1996. On a value basis, there are increases between 1991 and 1995,
1991 and 1996, 1992 and 1996, and 1995 and 1996.
8.180 As in the case of production, the data estimated for the industry as a whole on
own production for domestic sales are twice to three times higher than those com-
piled from questionnaire responses, and show different trends, as well. In response to

                                                                                                              

531 The value data reconcile exactly except for 1996, where they differ by $1.6 million, and the
quantity data reconcile closely.
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a question from the Panel regarding how the questionnaire data were reconciled by
Argentina with the higher figures that it estimated for the industry as a whole, Ar-
gentina stated that it conducted a detailed analysis of a sample of footwear-producing
enterprises representing 50 percent of domestic production, and that the estimate for
the industry as a whole was made for calculating apparent consumption and import
market share. Argentina further stated that the CNCE also gathered qualitative in-
formation from small firms. Argentina did not respond regarding the reconciliation
of the differences in the two sets of data532.
8.181 Argentina, which as indicated had presented the estimated data, above, to the
Panel as sales data in response to a question, and had discussed them as such in re-
sponse to a follow-up question, at the interim review stage criticized the Panel for
identifying them as sales data. Specifically, in its interim review comments, Argen-
tina argued for the first time that the data are production data rather than sales data,
that as such they are not comparable to the sales data derived from the questionnaire
responses, and that the CNCE did not claim them to be comparable. Given Argen-
tina's own representation to the Panel of these data as sales data throughout the pro-
ceedings, this criticism at the interim review stage of the Panel's use of these data is
surprising, particularly given that these data reconcile to data labelled as "sales" in
tables in the record of the investigation, as indicated above. Argentina's belated criti-
cism thus raises questions about the data used in the investigation, and in particular
calls into question the representativeness of the sales data from questionnaire re-
sponses that were relied upon by Argentina in its analysis of sales.

(iii) Productivity
8.182 The European Communities argues that this factor is not specifically ad-
dressed "in a separate heading in its investigation", but that the "Centro de Estudios
para la Producción", in a study submitted to the Panel by the European Communi-
ties533, found an increase in productivity in the footwear industry of 24 to 29 per cent
between 1991 and 1996. We note that neither Act 338 nor the Technical Report
makes specific reference to the injury factor productivity. A data series on percentage
changes in productivity from the Institute for Industrial Development of the Argen-
tine Industrial Union is included in the Final Report of the Under Secretary of For-
eign Trade,534 but no discussion or analysis of productivity appears in that report.
8.183 In answer to a Panel question regarding where in the record of the investiga-
tion an analysis of productivity can be found, Argentina stated only that the informa-
tion on employment and production gathered in the questionnaire responses showed
no increase in productivity between 1991 and 1995. At the interim review stage,
however, Argentina pointed to a contradictory representation by the domestic indus-
try (i.e., the petitioner, the CIC), reflected in Act 338, that productivity had increased
due to investments in new equipment:

"…these investments had made possible the transformation of the
sector with improvements in productivity and product quality to en-

                                                                                                              

532 Argentina’s 15 February 1999 response to Panel question 3.
533 Exhibit EC-29.
534 Exhibit ARG-5.



Argentina - Footwear (EC)

DSR 2000:II 779

able it to compete on the domestic and foreign markets. It is important
to note, however, that according to the CIC, these investments were
basically directed towards improving productivity and the quality of
domestic footwear."535

(iv) Capacity Utilization
8.184 Regarding capacity utilization, the European Communities notes that installed
capacity increased over the period of investigation, and that Argentina seemed not to
have provided statistics on capacity utilization.
8.185 We note that Act 338 refers to representations by the petitioners to the CNCE
regarding declines in capacity utilization, but does not indicate whether these data
were evaluated by the CNCE during the course of the investigation.536 Act 338 does
discuss the data gathered by the CNCE on installed capacity for various segments of
the industry, which indicate among other things an increase between 1991 and 1995,
and a further increase in 1996, in capacity to produce performance sports footwear.
(Act 338's discussion on capacity utilization and installed capacity is repeated in the
Technical Report.) However, we note that the data on the industry's total capacity do
not appear to have been aggregated or considered in the investigation; the relevant
table of the Technical Report containing capacity data shows the data broken out by
market segment, but not in total for all segments. The data on installed capacity, as
set forth in the Technical Report, are as follows:

Installed Capacity
(thousand pairs)

Performance
sports

Non-performance
sports

Women's Town
and casual

Other

1991 14,813 15,280 294 857 12,797
1992 15,317 15,513 340 1,266 12,753
1993 17,368 15,747 628 2,096 2,966
1994 17,038 14,649 725 2,277 3,028
1995 18,675 15,309 801 1,874 2,945
1996 19,799 15,192 448 2,205 2,945

There is no corresponding table in Act 338 or the Technical Report, however, con-
cerning the utilization of installed capacity.
8.186 We note that Argentina attaches as an exhibit to its first submission a graph
showing changes in capacity utilization for the industry as a whole between 1991 and
1995. In the text of that submission, Argentina states that to examine capacity utili-
zation, it is necessary to analyze production and capacity, and in this regard refers to
data obtained in questionnaire responses. The submission goes on to state that "on
the basis of the analysis of the installed capacity and production figures" (presumably
from the questionnaire data), "the CNCE reached the conclusion" that capacity utili-
zation had decreased between 1991 and 1995. In answer to a Panel question, Argen-

                                                                                                              

535 Exhibit EC-16, Section VI.6, at 18.
536 Exhibit EC-16, Section VI.6, at 17.
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tina provided a data series on capacity utilization. In answer to a further Panel ques-
tion regarding where in the record of the investigation these data and the analysis on
capacity utilization could be found, Argentina indicated that the data were derived
from the data tables in the Technical Report on capacity and production.

(v) Profits and Losses
8.187 The European Communities argues that the evidence gathered in the investi-
gation concerning profit-and-loss was insufficient to demonstrate serious injury or
threat, and that the methodology was questionable because it was based on global
financial data for the responding companies, and because different subsets of com-
panies were used for different indicators. The European Communities argues that
although Act 338 refers to sales below breakeven point, the profit-and-loss data
contained therein do not show any losses.
8.188 Act 338 discusses and contains data on a range of financial indicators, in-
cluding gross margin/sales; operating profit(loss)/sales; net margin/sales; net mar-
gin/assets; net margin/equity; average cost of commercial and financial debt; interest
coverage; current ratio; acid test ratio; and total indebtedness, inter alia. The data and
discussion in Act 338 on these financial indicators also appear in the Technical Re-
port. A summary of the data from Act 338 and the Technical Report on financial
indicators is set forth below:

Accounting Data

Total enterprises Exclusively footwear mfg.

1991 1995 1991 1995

Gross margin/sales
  mean
  median

32%
30%

27%
26%

48%
48%

27%
26%

Operating profit (loss) sales
  mean
  median

14%
12%

4%
6%

26%
26%

10%
10%

Net margin/sales
  mean
  median

15%
13%

1%
4%

24%
24%

6%
6%

Net margin/assets
  mean
  median

18%
13%

3%
4%

33%
33%

13%
13%

Net margin/equity
  mean
  median

27%
25%

2%
6%

57%
57%

23%
23%

Average cost of commercial
and financial debt
  mean
  median

9% (1993)
8% (1993)

14%
12%

4% (1993)
5% (1993)

6%
8%

Interest coverage
(times interest earned)
  mean
  median

3.92 (1993)
4.02 (1993)

3.10
0.68

4.32 (1993)
4.32 (1993)

3.64
3.64

Current ratio
  mean
  median

727%
190%

178%
183%

190%
190%

225%
250%



Argentina - Footwear (EC)

DSR 2000:II 781

Total enterprises Exclusively footwear mfg.

1991 1995 1991 1995

Acid test ratio
  mean
  median

446%
95%

107%
89%

118%
118%

141%
129%

Total indebtedness
  mean
  median

70%
74%

136%
80%

74%
74%

91%
72%

Sales/Breakeven Point for Footwear Operations of Multi-Product Firms
(questionnaire data)

1991 19.80%
1992 33.70%
1993 6.57%
1994 8.42%
1995 -34.16%
1996 -24.51%

8.189 Argentina indicates that the data on various profit margins (gross profit, oper-
ating profit and net profit) were taken from the accounting statements of six large
and six medium-sized companies responding to questionnaires. Four of the me-
dium-sized companies produced only footwear, and their accounting data were bro-
ken out separately. In response to a question from the Panel at the second meeting,
Argentina indicated orally, with respect to the responding companies producing other
products along with footwear (i.e., the "multi-product" companies), that footwear
accounted for at least 70 percent of each of those companies' total operations. Ar-
gentina also indicates that it gathered through questionnaires financial data specifi-
cally on the footwear operations of ten responding companies, from which it calcu-
lated a "break-even point", that is, the "point at which average income on sales cov-
ers the variable costs of the pairs sold and the fixed costs of the pairs produced."
8.190 We note that the profit-and-loss data above show that the operating profit of
the footwear-only enterprises declined from 26 percent to 10 percent of sales be-
tween 1991 and 1995, while the net profit of these companies, declined from 24 per-
cent to 6 percent. We also note that both groups of companies remained profitable at
the end of the investigation period. By contrast, the breakeven analysis for footwear
operations shows that sales revenue was 34.2 percent below the breakeven point in
1995 and 24.5 percent below breakeven in 1996, down from 19.8 percent above
breakeven in 1991. In response to a Panel question regarding the substantial differ-
ences between these two sets of data, Argentina responded in part that both data se-
ries, in spite of differences in how they were calculated, show negative trends.

(vi) Employment
8.191 The European Communities argues that the data on employment show relative
stability, contrary to Argentina's characterization that employment declined over the
period of investigation. In support of this argument, the European Communities notes
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Act 338's reference to a five percent decline in employment between 1991 and 1995
based on questionnaires; the European Communities refers as well to employment
data contained in the document from the Centro de Estudios Para la Produccion537.
8.192 Argentina states that Act 338, on the basis of questionnaire responses, indi-
cates a 5 percent decline in employment between 1991 and 1995. Act 338 also indi-
cates that the petitioner, CIC, argued that employment in the footwear industry had
declined from 42,317 to 27,896 between 1991 and 1995, or by 34 per cent. The
questionnaire data set forth in Act 338 are show in the table below.

Total Number of Employees of Responding Companies
(questionnaire data)

Operations
Related to footwear production

Total

1991 10,797 13,995
1992 11,493 15,338
1993 11,258 14,863
1994 11,040 14,468
1995 10,237 13,160
1996 10,098 12,818

1991-1995 -5% -5%

8.193 The panel asked Argentina where in the record of the investigation it had
discussed and reconciled the very different levels and trends in the data from the CIC
and the questionnaire responses. Argentina replied that the questionnaires had pro-
vided a "representative sample" of enterprises, which had "confirmed the downward
trend in employment", a trend that also was confirmed by the Final Report of the
Under Secretary of Foreign Trade538 which showed a 21 percent decline based on
information from the Industrial Development Institute of the Argentine Industrial
Union. Furthermore, although Act 338 indicates that the questionnaires showed a 5
per cent decline in employment, Argentina stated in answer to a Panel question that
the questionnaire data show a 13 per cent decline. At the second meeting of the
Panel, Argentina indicated that the 13 percent decline was the decline in employment
for firms that reported data for both 1991 and 1995. The five percent decline repre-
sented the decline in employment for all firms reporting in 1991 and all firms re-
porting in 1995, whether or not those individual firms reported data in both years.
Argentina accounts for the difference by indicating that some new firms entered the
footwear industry between 1991 and 1995. In Argentina's view, the 13 percent de-
cline is the more representative figure, because it comes from a consistent sample of
companies.

                                                                                                              

537 Exhibit EC-29.
538 Exhibit ARG-5.
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(vii) Other Injury Indicators Considered

a. Stocks (inventories)

8.194 The data collected in the questionnaires are presented separately for the five
product segments. The data show increases in inventories between 1991 and 1995
and 1996 for all product lines except women's shoes (which is a very small part of
the total). The reasons for the inventory build-up are presented separately, and are
reviewed in the Technical Report firm by firm. Most of the firms indicate that an
increase in imports was the cause. A footnote to this section of the report indicates
that the sample of companies responding varied considerably from year to year, ren-
dering non-representative a comparison of data for different years.
8.195 The European Communities makes no specific argument with respect to this
factor.

b. Costs

8.196 Argentina indicates that on average, producers responding to the question-
naire reported increased costs over the period (a mean increase of 17 per cent and a
median increase of 12 percent). A variety of domestic and imported input materials
whose costs had increased are identified in Act 338.
8.197 The European Communities makes no specific argument with respect to this
factor.

c. Domestic prices

8.198 In Act 338 Argentina noted wholesale and retail price index data published in
INDEC, which in general show increases between 1991 and 1995. Argentina attrib-
uted these increases to increased costs and to the change in product mix, noting that
indices have difficulty reflecting product mix changes, and thus must be used with
caution. There does not appear to be any other data specifically regarding domestic
producers' prices in Argentina's reports concerning the investigation.
8.199 The European Communities argues that domestic price is often one of the
more significant indicators to establish whether a given sector has suffered damage
as a consequence of imports. According to the European Communities, the official
statistics cited in Act 338 regarding domestic prices show no reduction in price be-
tween 1991 and 1995, and show an increase between 1991 and 1996. Despite these
trends, the European Communities maintains, Argentina found it necessary to impose
safeguard measures.

d. Investment

8.200 Significant levels of investment were reported during the period investigated,
although on a year-to-year basis they showed a somewhat declining trend. Act 338
indicates that in the early part of the period, investment was in new machines, then
subsequently in marks and plants; and that the CIC stated in the petition that the in-
vestment had been to improve competitiveness through new technology, closing inef-
ficient plants and developing new product lines.
8.201 The European Communities argues that Argentina in Act 338 notes the indus-
try's substantive efforts to improve productivity, and specifically indicates that 168
million pesos were invested during 1991-1995, with a further 17 million pesos in
1996. For the European Communities, these positive statements hardly support an
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impression of an industry which suffers "significant overall impairment", but on the
contrary an optimistic industry.
8.202 Argentina disagrees with the European Communities that the investments
made in the sector were an indicator of good health. According to Argentina, the
change in consumer patterns made it necessary to change the domestic product mix
in order to adapt to the new conditions, and this called for investments, particularly
in machinery, equipment and tooling, both domestic and imported, that were inde-
pendent from the economic results and represented the only way of remaining in the
market.

e. Exports

8.203 The following data on exports (from questionnaire responses from medium
and large companies; and compiled by CNCE from official statistics from INDEC)
were compiled during the investigation:

Exports
(in thousands of pairs)

Own production (Questionnaire data) INDEC Data
Total Mercosur Other Total

1991 199 124 75 N/A
1992 1,461 730 731 2,670
1993 2,158 1,592 567 3,470
1994 2,472 1,713 758 3,040
1995 2,913 2,360 553 4,510
1996 3,148 2,791 358 3,240

Act 338 emphasizes specifically the growth in exports to Mercosur countries, and
notes the fluctuating trend in exports to other destinations. Act 338 draws no conclu-
sion about exports.
8.204 The European Communities makes no specific arguments regarding Argen-
tina's exports of footwear.

(viii) Evaluation by the Panel
8.205 Articles 4.2(a) and (b), and 4.2(c) which includes by cross-reference Article
3, respectively set forth the Agreement's requirements concerning the investigation
regarding serious injury and concerning the report(s) containing the investigation's
results. Article 4.2(a) requires that during the investigation, the competent authority
shall "evaluate all relevant factors of an objective and quantifiable nature". It appears
that to satisfy this requirement, the authority should first conduct an appraisal of the
data, including confirmation or verification of their accuracy and representativeness.
Second, Article 4.2(a) and (b) require full analysis and evaluation of those data, and
4.2(c) including by cross-reference Article 3, requires written presentation of a de-
tailed analysis of the case, including the findings and reasoned conclusions reached
on all pertinent issues of fact and law, and a demonstration of the relevance of the
factors examined.
8.206 In the light of these requirements, we must consider, first, whether all injury
factors listed in the Agreement were considered by Argentina, as the text of Article
4.2(a) of the Agreement ("all relevant factors….including …changes in the level of



Argentina - Footwear (EC)

DSR 2000:II 785

sales, production, productivity, capacity utilization, profits and losses, and employ-
ment") is unambiguous that at a minimum each of the factors listed, in addition to all
other factors that are "relevant", must be considered (see paras. 8.122-8.124).
8.207 Second, in accordance with Articles 4.2(c)/3 and 4.2(a) and (b), we must con-
sider whether Argentina's findings and conclusions, as set forth in the reports con-
taining the results of the investigation, are supported by the evidence, i.e., whether
the explanations and discussion in the reports convincingly demonstrate the link be-
tween the investigation's findings and conclusions and the evidence relied upon.

a. Consideration in the investigation of the injury factors listed in the Agree-
ment

8.208 Turning to the first question, we note as discussed above that the analysis by
the CNCE includes consideration of the following factors: sales, production, profits
and losses and employment.
8.209 Regarding capacity utilization, in the investigation the data on installed ca-
pacity appear to have been collected and discussed only on a disaggregated basis by
market segment; the discussion in the texts of Act 338 and the Technical Report also
refers to changes in installed capacity (but not capacity utilization) on a firm-by-firm
basis for ten firms responding to the questionnaire. The only reference to capacity
utilization in Act 338 and the Technical Report is to a representation by the petition-
ers. There is no indication in those texts that this representation was either confirmed
or relied upon by CNCE, nor is there any discussion or explanation of how the in-
formation for individual firms was related to the situation of the industry as a whole.
In addition, Argentina's submissions in this dispute, which present calculations of
capacity utilization based on questionnaire responses, show different rates of capac-
ity utilization from those submitted by the petitioners quoted in Act 338 and the
Technical Report, confirming that the CNCE did not rely on the petitioners' repre-
sentations regarding capacity utilization.
8.210 Thus, although Argentina's submissions in this dispute contain data and dis-
cussion of this factor, there is no evidence that it was fully considered in the injury
investigation. To the contrary, it appears that this analysis was conducted specifically
for this dispute settlement proceeding.
8.211 The situation with respect to productivity is similar. As noted above, while
the Final Report of the Under Secretary of Foreign Trade539 contains an index of
changes in the productivity of the Argentine footwear industry from the Institute of
Industrial Development of the Argentine Industrial Union, there is no analysis of
changes in productivity either in this document or in the text of Act 338 or the Tech-
nical Report. Moreover, given that this document postdates the completion of the
CNCE's investigation and the forwarding of its conclusions, it is clear that the statis-
tical information contained therein was not considered by the CNCE in reaching its
finding of serious injury. Further, regarding the representation by the petitioners that
productivity increased, there is no indication in the Technical Report that this was
confirmed or relied upon by the CNCE. In fact, Argentina's answer to a Panel ques-

                                                                                                              

539 Exhibit ARG-5.
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tion indicates that the employment and production data show no increase in produc-
tivity.

b. Whether the findings and conclusions of the investigation are supported by
the evidence

8.212 Moving to the second question, i.e., whether the findings and conclusions of
the investigation are supported by the evidence, we find a number of aspects of the
investigation to be problematic. Our primary concerns are (1) the treatment of the
data for 1996; (2) the almost exclusive reliance on end-point-to-end-point analysis;
and (3) the lack of apparent support in the evidence considered and reasoning applied
for various of the conclusions related to injury, in part due to unreconciled differ-
ences in some of the data series relied upon.

i. Treatment of 1996 data

8.213 Regarding the treatment of the 1996 data, we note that although these data
were gathered during the normal course of the investigation540, in most instances

                                                                                                              

540 As noted above, the questionnaires sent by the CNCE requested data on the period 1991-1996.
In its interim review comments, Argentina stated, particularly regarding the financial data, that the
1996 data were incomplete and therefore would skew any trend analysis. A review of the Technical
Report shows that data for 1996 are contained in essentially all of the tables included in the Techni-
cal Report concerning the situation of the Argentine industry; and the Technical Report does not
indicate any problem of incompleteness of the 1996 data or lack of comparability with the data for
the earlier years. Although, as Argentina points out, and as explained below, the tables on the finan-
cial data show that, for certain indicators, the sample size in 1996 was smaller than in some of the
earlier years, these data are included in all of the graphs on financial ratios, with no disclaimers as to
their reliability or comparability, and some of the 1996 data also are referred to in the Technical
Report’s discussions, again with no disclaimers. The details of the periods covered by the data in the
Technical Report are as follows:

Body of Technical Report (folios 5353-5523): Except where specifically indicated other-
wise, all tables and graphs contain 1996 data, with no indication of any issues of incompleteness or
lack of comparability - Tables 1-5 – undated company-specific qualitative information including on
the conduct of the investigation, as well as undated information on tariff classification and on the
DIEMs; Tables 6 and 7 (and accompanying graphs) – comparison of value added in footwear sector
with other economic indicators; Tables 8-11 - financial data for 1991 and 1995 only (extracted from
1991-1996 data series contained in Annex 4 – see below); Table 12 – breakeven analysis (table
contains 1996 data, which text refers to and uses, with no indication of any lack of comparability
with earlier years’ data); Tables 13-15 – import and export and trade balance data; Tables 16-18 –
imports by country of origin; Table 19 – ranking of importers; Tables 20a-c and 21a-c – apparent
consumption and import market share.

Annex 2 (folios 5578-5584) – qualitative information from small enterprises covering the
period 1991-1996, inclusive.

Annex 3 (folios 5585-5646) – questionnaire data from medium and large enterprises. Except
where specifically noted, all tables and graphs contain 1996 data: Tables 1-11 – undated qualitative
information on plant locations, types of shoes produced, etc.; Tables 12-15 – own production; Table
16 – contractor and joint venture production; Table 18 – total production; Tables 18.I-III, 19.I-III,
20.I-III – domestic sales of own production; Table 21 – undated qualitative information on firms’
exporting activity; Tables 22-30 and 31.a-c – exports of own production; Tables 32-34 – inventories
(notes indicate variability in sample size over the period, not affecting 1996 data); Tables 35a-b,
36a-b, 37a-b – purchases of inputs; Tables 38-40 set forth 1991-1995 end-point-to-end-point percent
changes in costs and prices and in use of different input materials; Tables 41-43 – installed capacity
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Argentina's evaluation and conclusions regarding the different injury factors were
based only on data through 1995. We recall here Article 4.2(a)'s requirement that "all
relevant factors" must be considered. In our view, in the context of a safeguard in-
vestigation, the most relevant information is certainly the most recent. We must em-
phasize here that we do not find that an investigating authority must continuously
update the data in its investigation. Such a requirement would be unnecessarily bur-
densome and difficult to administer. Rather we believe that in requiring considera-
tion of all "relevant" information, the Agreement requires consideration of the most
recent information available at the time the investigation is conducted. Where, as
here, such data are available, we believe that they must be fully taken into considera-
tion in the investigation; in the absence of adequate explanation by the investigating
authority, they cannot simply be disregarded.
8.214 In this regard, while of course the data for 1995 are highly relevant in the
context of Argentina's investigation, the data for 1996 are as well. We note in par-
ticular that the data for 1996 for some injury factors - notably estimated data on pro-
duction and sales (or production for the domestic market) - show upturns from the
1995 levels. We do not consider that such upturns would necessarily foreclose the
possibility that serious injury could be found. Nevertheless, their existence certainly
would put an extra demand on the investigating authority to explain why, despite the
apparent improvement, serious injury was still present or imminent. Argentina, while
acknowledging that such upturns took place, has not provided the necessary explana-
tion and context to demonstrate that upturns in 1996 would not affect the conclusions
reached on the basis of 1991-1995 data.
8.215 In this context, we note Argentina's argument that its domestic safeguard leg-
islation required the period of investigation to be 1991-1995 (i.e., the five full calen-
dar years preceding the date on which the petition was filed). As a factual matter, the

                                                                                                              

(notes indicate variability in sample size over the period, not affecting 1996 data); Tables 44a-b –
investment; Tables 45-47 – employment (notes indicate variability in sample size over the period,
not affecting 1996 data); Tables 48-50 – total salaries (notes indicate variability in sample size over
the period, not affecting 1996 data); Tables 51-52 – undated qualitative information on materials and
technology of footwear imported by producers.

Annex 4 (folios 5647-5716) – equity and financial situation of medium and large enter-
prises: All tables and charts contain 1996 data. The tables indicate the number of firms responding in
each year, and for most indicators show a smaller number of responses in 1996 than in most other
years surveyed. Neither the methodological notes in Annex 4 (folio 5648), nor the text in the body of
the Technical Report concerning the financial data (folios 5465-5474) as noted above, makes any
reference to a lack of comparability of the 1996 financial data with data for the other years. The
graphs in Annex 4 also all cover the period 1991-1996, again with no disclaimer concerning the
1996 data.

Annex 5 (folios 5717-5749) – INDEC data on exports and imports: All tables and charts
contain 1996 data.

Note that the question of 1996 data is not relevant for Annex 1 (folios 5524–5577), which
concerns the international footwear industry, i.e., in countries other than Argentina, and which draws
its statistical data from a study entitled "World Footwear Markets 1997" conducted by SATRA, a
British footwear technology centre (see folio 5408, footnote 23). Nor is this issue relevant for Annex
6 (folios 5750-5823), which summarises the parties’ arguments in the investigation and contains no
statistical data.
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only reference that we find in the law541 to any time period is in the section outlining
the requirements for safeguard petitions, which specifies that any petition for a safe-
guard measure must contain import statistics covering the most recent five full cal-
endar years prior to the submission of the petition. (The law is silent regarding the
period to be covered by the data for the remaining injury factors to be included in a
petition.) While a basis of five years of historical data in a petition clearly can be
useful to an authority in deciding whether to initiate an investigation, this certainly
does not and should not preclude the analysis of additional and more recent available
information in the investigation.
8.216 Regarding the investigation's almost exclusive reliance on
end-point-to-end-point comparisons in its analysis of the changes in the situation of
the industry, we have the same concerns as were noted above with regard to the "in-
creased imports" analysis. Here we note in particular that if intervening trends are not
systematically considered and factored into the analysis, the competent authorities
are not fulfilling Article 4.2(a)'s requirement to analyze "all relevant factors", and in
addition, the situation of the domestic industry is not ascertained in full. For exam-
ple, the situation of an industry whose production drops drastically in one year, but
then recovers steadily thereafter, although to a level still somewhat below the starting
level, arguably would be quite different from the situation of an industry whose pro-
duction drops continuously over an extended period. An end-point-to-end-point
analysis might be quite similar in the two cases, whereas consideration of the
year-to-year changes and trends might lead to entirely opposite conclusions.
8.217 We believe that consideration of changes over the course of the investigation
period in the various injury factors is indispensable for determining whether an in-
dustry is seriously injured or imminently threatened with serious injury. An
end-point-to-end-point comparison, without consideration of intervening trends, is
very unlikely to provide a full evaluation of all relevant factors as required542.

ii. Differences in data

8.218 We have certain concerns over how the data were analyzed in the investiga-
tion. While we acknowledge the challenging task of gathering comprehensive infor-
mation due to the scope of the product definition, in a number of cases, the data re-
lied on show discrepancies which were not explained or reconciled in Act 338 or the
Technical Report, and in addition no explanations were offered regarding why one
set of data was used in preference to another. In the absence of such explanations, the
findings and conclusions reached on the basis of such data are not "reasoned" in the
sense of Article  3.1/4.2(c), and therefore are not supported by the evidence.
8.219 Regarding the lack of explanation over the derivation and representativeness
of, and the differences between, the multiple data series on some of the factors, we
note that for a number of factors, the CNCE developed multiple data series. Some of
these were based on questionnaire responses compiled by the CNCE, some were
estimated by the CNCE from macroeconomic, census or other published data, and
some represented different methods for calculating similar indicators (for example, in

                                                                                                              

541 WTO document G/SG/N/1/ARG/3, submitted as Exhibit EC-10.
542 We note that our concerns over the near-exclusive use of an end-point-to-end-point analysis are
heightened by the treatment of 1996 data as set forth in the preceding section.
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the case of employment and profit and loss data). We recognize and appreciate the
CNCE's efforts to conduct a thorough investigation and to consider as much data in
as many forms as possible. What we find problematic, however, is that the CNCE's
findings fail to make clear in some cases the basis on which the different data series
were developed, which ones are the most representative and how the sometimes sig-
nificant differences between them can be reconciled.
8.220 For example, on employment, Act 338 refers to a representation by the peti-
tioners that employment declined by 34 percent between 1991 and 1995, but also
indicates that questionnaire results reflected a 5 percent decline. In response to a
Panel question, Argentina stated that the questionnaire data showed a 13 percent
decline, and referred as well to employment data from the Argentine Industrial Union
showing a 21 percent decline. Upon questioning by the Panel as to how these differ-
ent data could be reconciled, Argentina replied that all of the data showed declines,
and only then provided the explanation noted above as to the different compositions
of the questionnaire responses included in the calculations of the 5 percent and 13
percent declines.
8.221 We must take issue with Argentina's failure to explain or to put into context
these figures. In determining whether serious injury exists or is threatened, we be-
lieve that the size of a decline is indeed important, and that there must be sufficient
explanation (as required under Article 4.2(c)) of the "relevance" of the decline. That
is, there should be a full explanation of why one set of data is more representative
and reliable than the others, and why, for example, an employment decline of a given
percentage supports a finding of serious injury or threat to the particular industry
being considered.
8.222 The data presented on production and sales (or production for the domestic
market) present similar issues. As noted, the CNCE gathered data on these injury
factors through questionnaire responses, and then used these data in some, but not
all, contexts. Rather, the CNCE used as well its own estimates of total data for the
industry as a whole. Although the questionnaire data accounted for only 40 percent
or less of the estimates for the industry as a whole, there is no systematic explanation
reconciling these estimates to the questionnaire responses, particularly where their
trends diverge. Nor is there an explanation in Act 338 or the Technical Report of why
the questionnaire data are used in one context and the estimated data in another. In
response to a question from the Panel on this point, Argentina stated that the esti-
mated data were used to calculate apparent consumption and import market share.
We do not find this to provide sufficient explanation or reconciliation of the different
data sets. First, it was provided only in response to a Panel question, and did not
form part of the CNCE's analysis and report on the investigation. Second, this re-
sponse does not reflect the fact that in Act 338 it is the estimated data that are used in
the discussion of changes in production. Moreover, regarding the questionnaire data
on sales, we recall the unexplained discrepancies between the percentage changes
referred to in the text of Act 338 and those that are calculated from the data tables on
which the text relies. Such discrepancies further call into question the conclusions
drawn from the data.
8.223 We note that similar issues surround the data on various financial indicators.
Argentina has explained that the data on gross profitability, operating profitability
and net profitability were derived from the accounting statements of the reporting
firms, and that four of these companies produced only footwear while the other eight
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produced other products as well. Also according to Argentina, footwear accounted
for at least 70 percent of the multi-product firms' operations. While the data from
accounting statements show that for both sets of companies, gross profits, operating
profits and net profits all declined as a percentage of sales between 1991 and 1995,
we note that footwear-only companies performed better than the multi-product firms
during this period. In particular, the 1995 profitability ratios were higher for the
footwear-only companies than for the multi-product firms. We also note that for both
groups of companies, all measures of profitability remained positive in 1995.
8.224 The "break-even" analysis performed by Argentina on the basis of question-
naire data exclusively for footwear operations of multi-product firms shows that sales
fell short of the break-even point by approximately 34 percent in 1995, whereas in
1991 sales had exceeded break-even by 20 percent. We note that footwear accounted
for the large majority of the operations of the firms providing financial data, and that
breakeven analysis is another method for calculating net profit543; and although there
were downward trends in both sets of data, the significant divergence between the
results of the net profit analysis based on accounting data for all firms and the results
of the breakeven analysis for the subset of multi-product firms raises questions.

iii. Conclusions unsupported by data

8.225 Our concern regarding conclusions unsupported by reasoning and/or statisti-
cal evidence is partly based on the problems outlined above. That is, where several
sets of data are identified, but their differences are not explained or reconciled (as is
the case, for example, with employment and profit and loss data), the conclusion
drawn is not in our view properly supported by the evidence. More generally, it is not
sufficient to only present data (whether in one or several series), and then state a
conclusion. Rather, there is a need for a reasoned explanation linking the data to the
conclusion.
8.226 We note this problem inter alia in connection with production. Act 338 and
the Technical Report indicate that the data on production estimated for the industry
as a whole support a finding of serious injury, noting that production volume de-
clined between 1991 and 1995. These documents also point out, however, that the
value of production increased. The explanation provided for the increase in value is
that domestic producers had chosen to shift toward production of higher-valued
footwear. Similarly, Act 338's references to domestic producers' prices indicate an
increasing price trend, which Act 338 attributes to the same shift in product mix.
While Act 338's implication clearly is that such a shift is evidence of serious injury,
Argentina does not explain this counterintuitive proposition. Thus, while it is not
impossible that such a shift might occur in the context of serious injury, if so it re-
quires a detailed explanation based on objective factual evidence. We find neither
such an explanation nor such evidence in the materials cited by Argentina in connec-
tion with the analysis of production in the investigation.
8.227 Another example of this problem is with respect to the data on sales. As dis-
cussed, although during the panel proceedings Argentina identified to the Panel cer-

                                                                                                              

543 The breakeven point is the point at which net profit exactly equals zero, i.e., where sales reve-
nues exactly cover fixed and variable costs. See, e.g., C. Horngren and G. Sundem, Introduction to
Management Accounting, 7th ed., Prentice-Hall, 1987, p. 30-43.
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tain data in the record as estimated sales data for the industry as a whole, at the in-
terim review stage Argentina criticized the Panel for having relied on these data as
such. Whether these are sales data in the strict sense or data on production destined
for the domestic market, we note that they were used by Argentina in its investigation
at a minimum as a proxy for industry-wide sales (i.e., as the domestic industry's con-
tribution to domestic consumption), and they are more than twice the level of the
sales data from the questionnaires, and show different trends, including in 1996. If as
Argentina argued at the interim review stage, these data are simply not comparable to
the questionnaire data on sales, then it is not clear on what basis the representative-
ness of the questionnaire data could have been judged during the investigation. This
calls into the question the reliability of the CNCE's conclusions as to sales trends for
the industry as a whole. We note in this regard in addition that Argentina's criticism
of the Panel's use of the industry-wide data refers in part to the fact that as production
data, they would include inventories. While this may be the case, we note that there
appear to be no consistent data in the record regarding inventories which could have
been used by Argentina to adjust the data on production destined for the domestic
market. In fact, the Technical Report states concerning the data on inventories that
the sample of responding companies varied considerably from year to year, rendering
non-representative a comparison of inventory data for different years544.

(d) Causation
8.228 We consider next Argentina's finding that increased imports had caused seri-
ous injury to the domestic industry. In keeping with our standard of review, we will
base our judgement on whether this finding was adequately explained and supported
by the evidence of record in the investigation. In this regard, we recall the relevant
provisions of the Safeguards Agreement, namely subparagraphs (a - c) of Article 4.2:

"2.(a) In the investigation to determine whether increased imports
have caused or are threatening to cause serious injury to a domestic
industry under the terms of the Agreement, the competent authorities
shall evaluate all relevant factors of an objective and quantifiable na-
ture having a bearing on the situation of that industry, in particular,
the rate and amount of the increase in imports of the product con-
cerned in absolute and relative terms, the share of the domestic market
taken by increased imports, changes in the level of sales production,
productivity, capacity utilization, profits and losses and employment.
(b) The determination referred to in subparagraph (a) shall not be
made unless this investigation demonstrates, on the basis of objective
evidence, the existence of the causal link between increased imports
of the product concerned and serious injury or threat thereof. When
factors other than increased imports are causing injury to the domestic
industry at the same time, such injury shall not be attributed to in-
creased imports.
(c) The competent authorities shall publish promptly, in accor-
dance with the provisions of Article 3, a detailed analysis of the case

                                                                                                              

544 Exhibit ARG-3, folio 5453, footnote 36.
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under investigation as well as a demonstration of the relevance of the
factors examined."

8.229 Applying our standard of review, we will consider whether Argentina's cau-
sation analysis meets these requirements on the basis of (i) whether an upward trend
in imports coincides with downward trends in the injury factors, and if not, whether a
reasoned explanation is provided as to why nevertheless the data show causation; (ii)
whether the conditions of competition in the Argentine footwear market between
imported and domestic footwear as analyzed demonstrate, on the basis of objective
evidence, a causal link of the imports to any injury; and (iii) whether other relevant
factors have been analyzed and whether it is established that injury caused by factors
other than imports has not been attributed to imports.

(i) Summary of Parties' Arguments
8.230 The European Communities argues that Argentina's analysis of causation is
inadequate. The European Communities cites a number of passages from the notifi-
cation of the decision to apply a safeguard measure (which are repeated in Act 338's
findings on imports and causation), describing the changes in imports levels and
market share between 1991 and 1995, and the conclusion that imports increased
during that period. The European Communities cites additional passages from the
notification of the decision to apply a safeguard measure, (which also are repeated in
Act 338) on "the effects of imports on domestic production", in particular the con-
clusion that domestic production declined between 1991 and 1995, and was "re-
placed by imports, essentially cheap imports". In the EC's view, these passages con-
stitute Argentina's analysis of causation.
8.231 Argentina also indicates that the analysis and basis for its conclusion that
there was a causal link is contained in the same passages cited by the European
Communities from the notification of the decision to apply a safeguard measure/Act
338. In this regard, Argentina argues that it "correlated" the increase in imports with
increases in import market share, declines in domestic production and employment,
increases in domestic production costs, declines in profitability, etc. In addition, in
response to a question from the Panel, Argentina states that the causal relationship
"is developed throughout the 10,000 pages making up the file", and "arises logically"
from the interaction between "the rapid growth of imports and the deteriorating em-
ployment situation in the footwear industry which led to the replacement of domestic
production by imports". In other words, Argentina argues, the causal relationship
"emerges from the analysis of each one of the relevant parts of the file" of the inves-
tigation. In addition Argentina argues that the CNCE determined that the contribu-
tion of the footwear industry to GDP fell between 1992 and 1993, showing a relative
deterioration in that industry compared with production in the economy as a whole,
and that this deterioration was correlated with the faster growth of footwear imports
than total imports between 1991 and 1992545.
8.232 The passages from the notification/Act 338 cited by both parties as the rele-
vant ones concerning imports are as follows:

                                                                                                              

545 Exhibit ARG-3, Tables 6 and 7 (folios 5431 and 5432), Charts 7 and 8 (folios 5434 and 5435),
and Exhibit EC-16 (Act 338), Table 1.
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"(a) Imports: the increase in imports, both in absolute terms and relative to
domestic production, is of the kind covered by the Agreement on
Safeguards. There is an increase such as to cause significant impair-
ment to the domestic industry. This conclusion is based on the fol-
lowing facts:
- The c.i.f. value of imports increased by 157 per cent between

1991 and 1995, and by 163 per cent between 1991 and 1996
(Section VII.1).

- The quantity of pairs imported increased by 70 per cent be-
tween 1991 and 1995, and by 52 per cent between 1991 and
1996 (Section VII.1).

- The domestic market share of imports also increased substan-
tially. For all types of footwear, the share of imports in appar-
ent consumption, measured at current prices (pesos), increased
from 10 per cent in 1991 to 27 per cent in 1995, while meas-
ured in numbers of pairs it rose from 12 per cent in 1991 to 21
per cent in 1995, reaching a peak of 25 per cent in 1997 (Sec-
tion VIII.1 and VIII.2).

- The growth of imports was greater in the performance sports
shoe segment than for other types of footwear (Section VIII.2).

- Owing to their lower price, imports exerted strong pressure on
the industry, significantly affecting results (Section XIII.1).

- The international picture shows a strong growth of imports of
footwear and major restructuring processes, together with
many cases of government action to restrict such imports
(Section IX).

Thus, an absolute growth of imports between 1991 and 1995 has been found
to exist. Furthermore, this increase has also taken place relative to domestic
production and the domestic market."

8.233 The passages from the notification/Act 338 cited by both parties as the rele-
vant ones concerning the effects of imports are the following:

"(b) Effects of imports on domestic production: increased imports are
causing serious injury to the domestic industry and there is a further
threat of injury in the absence of safeguard measures, according to the
factual findings of the investigation:
- During the period under investigation, the volume of output

declined both overall and for the domestic market. The decline
was greater for the sample of enterprises surveyed than for es-
timated total output based on macroeconomic statistics (Sec-
tion VI.1).

- The performance of production measured at current prices was
different from that of production in physical terms, showing a
growth of 7.7 per cent between 1991 and 1995. This is ac-
counted for by the fact that the industry shifted production to
higher unit-value products in response to demand factors and
the need to compete in the international footwear trade within
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the constraints of the Argentine rules of the game (Sec-
tion VI.1).

- This decline in output was replaced by imports, essentially
cheap imports, as the investigation shows a growth in apparent
consumption, both in current pesos and in pairs, with the sole
exception of the latter estimate for the year 1995, which
showed a significant drop due to the economic recession (Sec-
tion XIII.1).

- Production for the domestic market declined proportionally
more than total output, as exports increased significantly over
the period 1991-1995 (Section VI.2 and VI.3).

- Although the effect of the special minimum import duties (DI-
EMs) began in 1994 and increased between 1995 and 1996,
the industry's condition has deteriorated, with a demonstrated
reduction in employment, rising inventories and worsening of
the economic and financial situation of companies (Section
VI)."546

8.234 In the view of the European Communities, most of the explanations of causal
link contained in the above passages are in reality simple juxtapositions of statements
about increased imports and injury, and thus are not sufficient to satisfy the require-
ments of Article 4.2. The European Communities recalls the statement of the Panel in
Brazil – Milk Powder that it was not sufficient for an authority to refer to the evi-
dence it considered and then state its conclusion, but rather that "[i]t was incumbent
upon the investigating authorities to provide a reasoned opinion explaining how such
facts and arguments had led to their finding".547

8.235 The European Communities further argues that only in the statements in Act
338 concerning the prices of imports is there any reference to the relationship be-
tween the situation of the domestic industry and the imports, but in the EC's view,
these statements are unsupported by any evidence because no analysis of the price of
imports was conducted during the investigation. The statements referred to by the
European Communities in this regard are:

"Owing to their lower price, imports exerted strong pressure on the
industry, significantly affecting results"; and
"This decline in output was replaced by imports, essentially cheap im-
ports".

The European Communities submits that given the absence of an analysis of the
prices of imports, there is no basis to even start to examine whether import prices
might have "'exerted pressure'" on the domestic industry.

                                                                                                              

546 See Exhibit EC-17, document G/SG/N/10/ARG/1, G/SG/N/11/ARG/1 of 15 September 1997,
pp. 2-3. The same reasons are also given in the injury notification of 25 July 1997, Exhibit EC-16,
document G/SG/N/8/ARG/1, pp. 37 and 38. See also Exhibit EC-20, document
G/SG/N/10/ARG/1/Suppl. 1, G/SG/N/11/ARG/1, Suppl. 1, p. 2.
547 Panel Report on Brazil – Imposition of Provisional and Definitive Countervailing Duties on
Milk Powder and Certain Types of Milk from the EEC, adopted on 28 April 1994, BISD 41S/467,
550, para. 286.
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8.236 Argentina maintains that it did conduct a price analysis in its investigation,
but notes that price indices and any sort of price series for footwear are not easily
constructed and tend to be unreliable given changes in styles and product mix over
time. Argentina also, in answer to a Panel question concerning price analysis in the
investigation, refers to "the growing share" of imports in the market, and states that
this had an impact on sales prices of domestic products, which according to Argen-
tina is reflected in the shortfall of revenue below the break-even point. In answer to
the same Panel question, Argentina also states that the CNCE "observed a decline in
the price/cost ratio, indicating that the prices of outside competitors were exerting
pressure on domestic prices".

(ii) Coincidence of Trends
8.237 In making our assessment of the causation analysis and finding, we note in
the first instance that Article 4.2(a) requires the authority to consider the "rate" (i.e.,
direction and speed) and "amount" of the increase in imports and the share of the
market taken by imports, as well as the "changes" in the injury factors (sales, pro-
duction, productivity, capacity utilization, profits and losses, and employment) in
reaching a conclusion as to injury and causation. As noted above we consider that
this language means that the trends - in both the injury factors and the imports -
matter as much as their absolute levels. In the particular context of a causation analy-
sis, we also believe that this provision means that it is the relationship between the
movements in imports (volume and market share) and the movements in injury fac-
tors that must be central to a causation analysis and determination.
8.238 In practical terms, we believe therefore that this provision means that if cau-
sation is present, an increase in imports normally should coincide with a decline in
the relevant injury factors. While such a coincidence by itself cannot prove causation
(because, inter alia, Article 3 requires an explanation – i.e., "findings and reasoned
conclusions"), its absence would create serious doubts as to the existence of a causal
link, and would require a very compelling analysis of why causation still is present.

a. Market share of imports

8.239 We begin our assessment of the question of coincidence of trends by consid-
ering first the data on the market share of imports. Argentina maintains in Act 338
and its submissions (in part on the basis of these data) that imports displaced domes-
tic production.
8.240 The European Communities argues that the market share data do not support
Argentina's determinations. The European Communities notes that Act 338 states
both that the market share of imports increased substantially, and that the market
share of all footwear imports decreased in 1996. The European Communities quotes
Act 338 as stating that "'[t]he market share of imports increased from 10 percent in
1991 to 20 percent in 1992, 26 percent in 1993, 27 percent in 1994 and 1995, and 23
percent in 1996'".
8.241 Argentina calculates the market share of imports by first adding estimates of
production for the domestic market to imports to derive estimated apparent domestic
consumption, then dividing imports by apparent consumption. The market shares
thus calculated, and referred to by Argentina in this context in Act 338, are as fol-
lows:
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Import Market Share

(in pairs) (in pesos)

1991 12% 10%
1992 18% 20%
1993 25% 26%
1994 23% 27%
1995 21% 27%
1996 16% 22%

As shown, the market share of imports, by volume, increased on an
end-point-to-end-point basis between 1991 and 1995, and between 1991 and 1996,
but decreased between 1992 and 1996. The market share by value, on an
end-point-to-end-point basis increased between 1991 and 1995, 1991 and 1996, and
1992 and 1996.
8.242 When examining the trends over the period, we note that the import market
share by volume and value largely track the data on the absolute volumes and values
of imports. In particular, import market share by volume decreased steadily between
1993 and 1996, during which period it was reduced by one-third, from 25 per cent to
16 per cent. A slightly different pattern is evident in the data on market share by
value: while the import market share by value in 1991 was lower than that by volume
(10 percent compared to 12 percent), beginning in 1992 this relationship was re-
versed. In addition, while import market share by volume declined between 1993 and
1994 and further between 1994 and 1995, by value it increased slightly between
1993 and 1994, and remained constant through 1995. The declines in market share
by volume and value in 1996 were identical in absolute terms (5 percentage points),
but the 1996 import market share in value terms (22 percent) was significantly above
that in volume terms (16 percent).

b. Situation in 1995

8.243 We note Argentina's reliance, in both its report and its arguments before the
Panel, on the comparison of data for 1995 with that for 1991, both regarding imports
and the situation of the industry. Thus, it appears that Argentina effectively bases its
injury and causation analysis on the relationship between imports and the situation of
the domestic industry in 1995. For the reasons discussed above, we find such an
end-point-to-end-point analysis to be insufficient. Even on this basis, however, we
fail to see the expected coincidence of trends in imports and the four injury factors
that were fully analyzed in the investigation (i.e., production, sales, employment, and
profit-and-loss). We note in particular that during 1995, production fell to its lowest
level during the 1991-1995 period relied on by Argentina548; the volume and value of
sales549 in 1995 declined sharply from their levels during the preceding years (volume
to its lowest level during the period); the data on employment also show a decline in
1995 from their levels during the preceding years; and the data on profit-and-loss and

                                                                                                              

548 Based on the data estimated by Argentina for the industry as a whole.
549 Based on the data (production destined for the domestic market) estimated by Argentina for the
industry as a whole, as well as on the data from questionnaire responses.
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break-even also show a decline in 1995 from their 1991 levels550. At the same time,
however, imports from all sources also dropped, continuing their multi-year decline
and falling to their lowest level of the period other than 1991. In other words, these
indicators of the health of the domestic industry were declining when imports were
declining. This suggests that factors other than imports were having an effect on the
industry.
8.244 Theoretically it may be possible, even in the absence of coincidence in the
most recent trends in imports and injury factors, that a causal link exists. Such a
counterintuitive situation would highlight the need for the authorities to investigate
the situation, and to convincingly explain such a conclusion.
8.245 In this regard, we note that Argentina in several instances states that in spite
of the decreases in imports since 1993, imports remained high relative to their 1991
levels, and therefore continued to cause injury to the domestic industry in spite of
having declined. For example, in Act 338, Argentina states that:

"[a]lthough the minimum specific duties began to bite in 1994 and
their effect increased between 1995 and 1996, the industry's condition
has continued to deteriorate…"551

In its arguments before the Panel, Argentina states that:
"In spite of the effects of the DIEMs, which managed to keep imports
below 1993 levels, the effects of imports continued to cause serious
injury"; and
"The European Communities is mistaken in concluding that import
levels no longer caused injury following the application of the DIEMs.
The Commission simply found that imports had decreased to a certain
extent, but its complete analysis confirms (paragraph 98)552 that the
injury continued and that there was an additional threat of injury in the
absence of the DIEMs which were to be withdrawn".

8.246 In our view, these statements do not provide the sort of detailed and reasoned
explanation that would be necessary to reconcile the consistently and significantly
declining trend in imports with a finding of current serious injury caused by in-
creased imports. Moreover, the latter two statements were only made in the context
of the Panel process, and are not found in the reports and other documentation con-
cerning the conclusions of the investigation. We note as well the EC's argument con-
cerning the above quotes that they do not demonstrate the required causal link, but
rather the opposite. The European Communities states that the Agreement requires
that increased imports cause serious injury, and that it is impossible to conclude,

                                                                                                              

550 Moreover, as noted above, the financial data are equivocal, in that the profitability data show
that footwear-only companies outperformed multi-product companies, and in that the results of the
break-even analysis for the subset of multi-product firms diverge significantly from the
profit-and-loss data for total operations of all firms.
551 Exhibit EC-16, at 38. In its interim review comments, Argentina stated that as of 1995, the
market share of imports was more than 20 per cent.
552 It is not clear to what the citation to "paragraph 98" in this passage refers. Paragraph 98 of the
document in which this passage appears (Argentina’s first written submission), see descriptive part,
para. 5.301 refers not to the CNCE’s analysis of injury, but rather to tariff classification categories
for footwear.
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while respecting the Agreement, that there was serious injury caused by increased
imports when in fact imports had decreased. For the European Communities, if it is
true that there is injury, this simply proves that there must be some cause other than
increased imports. We consider that there is no convincing explanation of how, in
spite of their declining trend, imports nevertheless were causing serious injury in
1995.

(iii) "Under such Conditions"
8.247 We next address the EC's claim regarding "under such conditions" in Article
2.1 of the Agreement. In the EC's view, Argentina failed to meet its obligations under
the Agreement by not conducting a separate analysis related to this reference. For the
European Communities, the reference to "under such conditions" in Article 2.1 refers
especially (although not necessarily exclusively) to price analysis. The European
Communities argues that it is through price that imports compete with like or directly
competitive domestic products, and that therefore a price analysis (i.e., a comparison
of imported to domestic prices) is required under the Agreement. For the European
Communities, "under such conditions" thus constitutes a separate analytical require-
ment from the injury and causation analysis required under Article 4.2 (a) and (b).
That is, in the EC's view, there must be affirmative findings of increased imports,
injury, causation and imports "under such conditions" (i.e., at such prices) before a
safeguard measure is permitted.
8.248 Argentina responds that a price analysis is not legally required under the
Agreement, as it is not listed as one of the factors in Article 4.2(a). For Argentina, the
phrase "under such conditions" connotes the characteristics of the imports (e.g.,
quantity, quality, composition, specific nature, end use, degree of substitutability for
domestic products, technology, consumer taste, influence of brand names in market-
ing, and price), as well as the totality of the circumstances under which the increase
in imports has taken place. In this respect, Argentina views the "rate and amount" of
the increase in imports, and imports' share of the domestic market, as particularly
relevant. While Argentina concedes that a price analysis may be relevant, and even
necessary in a particular investigation, this does not mean that it is per se legally re-
quired in every investigation. In any case, Argentina argues, the point is moot in the
present dispute as Argentina did conduct a price analysis.553

                                                                                                              

553 In this regard, Argentina points to various references in Act 338 and the Technical Report to
domestic producers’ prices, to the difficulties (due to changes in product mix) in constructing
multi-year price indices or time-series for footwear, whether for product groups or individual prod-
ucts, and to the difficulties that the CNCE encountered in obtaining data on the prices of imports
from importers. In the latter regard, Act 338 indicates that the CNCE found that the importers did
not cooperate in providing the data requested by the CNCE, and that therefore the CNCE concluded
(as "best information") that the price of imports must be below that of the domestic products. In
answer to a question regarding whether the CNCE in its investigation had considered any secondary
sources of information (for example, the average unit value of imports) to confirm its conclusions
regarding the prices of imports relative to domestic products, Argentina responded by providing such
a comparison. Argentina, although asked by the Panel, provided no citation to the record of the in-
vestigation where this analysis could be found, and the Panel in reviewing that record finds no evi-
dence that any such analysis was performed during the investigation.
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8.249 In our view, the phrase "under such conditions" does not constitute a specific
legal requirement for a price analysis, in the sense of an analysis separate and apart
from the increased import, injury and causation analyses provided for in Article 4.2.
We consider that Article 2.1 sets forth the fundamental legal requirements (i.e., the
conditions) for application of a safeguard measure, and that Article 4.2 then further
develops the operational aspects of these requirements. We find no textual support in
the Safeguards Agreement for the EC's argument that price analysis as such is re-
quired.
8.250 We believe that the phrase "under such conditions" would indicate the need
to analyze the conditions of competition between the imported product and the do-
mestic like or directly competitive products in the importing country's market. That
is, it is these "conditions of competition" in the importing country's market that will
determine whether increased imports cause or threaten to cause serious injury to the
domestic industry. The text of Article 2.1 supports this interpretation, as the relevant
phrase in its entirety reads "under such conditions as to cause or threaten to cause
serious injury" (emphasis added). Seen another way, for a safeguard measure to be
permitted, the investigation must demonstrate that conditions of competition in the
importing country's market are such that the increased imports can and do cause or
threaten to cause serious injury. Article 4.2(a) confirms this interpretation, in requir-
ing that the competent authorities "evaluate all relevant factors of an objective and
quantifiable nature having a bearing on the situation of that industry", which is fur-
ther reinforced by Article 4.2(b)'s requirement that the analysis be conducted on the
basis of "objective evidence". In our view, these provisions give meaning to the
phrase "under such conditions", and support as well our view that for an analysis to
demonstrate causation, it must address specifically the nature of the interaction be-
tween the imported and domestic products in the domestic market of the importing
country. That is, we believe that the phrase "under such conditions" in fact refers to
the substance of the causation analysis that must be performed under Article 4.2(a)
and (b).
8.251 We note in this regard that there are different ways in which products can
compete. Sales price clearly is one of these, but it is certainly not the only one, and
indeed may be irrelevant or only marginally relevant in any given case. Other bases
on which products may compete include physical characteristics (e.g., technical stan-
dards or other performance-related aspects, appearance, style or fashion), quality,
service, delivery, technological developments consumer tastes, and other supply and
demand factors in the market. In any given case, other factors that affect the condi-
tions of competition between the imported and domestic products may be relevant as
well. It is these sorts of factors that must be analyzed on the basis of objective evi-
dence in a causation analysis to establish the effect of the imports on the domestic
industry.
8.252 Therefore, in the present dispute, while the phrase "under such conditions"
does not require a price analysis per se, it nevertheless has an implication for the
nature and content of a causation analysis, which may logically necessitate a price
analysis in a given case. Moreover, the absence of an analysis of the conditions of
competition in the domestic market for the product in question, in which the interac-
tion of the imported with the domestic product is explained in the report on the in-
vestigation (including inter alia a price analysis where relevant), results in an incom-
plete analysis of the causal link.



Report of the Panel

800 DSR 2000:II

8.253 We note in this regard the passages cited in paras. 8.232-8.233, above which
both parties indicate constitute the relevant explanations in the published reports of
the analysis of the causal link, and which Argentina indicates also constitute the
analysis of the "relevance" of each factor as required by the Agreement. We also note
Argentina's implicit suggestion that it is for the Panel to peruse the entire
10,000-page record of the investigation - from which "arises" the causal link – to find
for itself the specific basis in fact for Argentina's conclusion that that link exists. As
noted above, however, if the Panel were to engage in such an exercise, this would
constitute the very de novo review that neither party (nor we ourselves) considers to
be within our mandate. The language of the Agreement is clear – it is the investigat-
ing authority that must conduct this analysis and publish a report explaining it in
detail.
8.254 We agree with the European Communities that the passages cited in paras.
8.232-8.233 are essentially a juxtaposition of statistics on imports and injury factors.
Such a juxtaposition does not constitute an analysis of the conditions of competition
between the imports and the domestic product. Moreover, we note that the only ref-
erences in those passages that seem to link imports to injury are the statements con-
cerning the prices of imports (i.e., the references to "cheap imports"). As stated
above, in our view, the Safeguards Agreement does not require a price analysis per
se. However, because the statements about the prices of imports relative to domestic
products were central to Argentina's causation finding, the question of price is of
particular importance to the analysis. That is, the allegedly low prices of imports, and
their asserted effects on the domestic industry, appears to have been the only "condi-
tion of competition" between imports and domestic products on which Argentina's
causation finding was based. Thus, we will focus our assessment of this analysis
primarily on whether there is support in the record for Argentina's conclusions about
import prices and their effect on the domestic industry.
8.255 We recall the EC's assertion that these statements about price are unsupported
by any factual evidence in the record of the investigation. The European Communi-
ties states, first, that Argentina relied upon best information available concerning
import prices to draw an inference that imports were cheaper than domestic products,
on the basis of alleged non-cooperation by the importers. The European Communi-
ties asserts that the "non-cooperation" in question was the inability of the importers
to provide in their questionnaire responses the requested data on the basis of the five
product categories used in the investigation, and states that they provided instead
data on the basis of tariff classifications. The European Communities argues that
nowhere does Argentina indicate that the importers refused to provide data, and that
given the eventual definition of the domestic industry as that producing footwear as a
whole, the lack of the import price data broken out as initially requested was no
longer relevant, and the submitted data therefore should have been used. The Euro-
pean Communities also argues that there is no evidence that in the investigation,
Argentina conducted the comparison of unit values of domestic and imported foot-
wear that it provided in answer to the specific question from the Panel. Finally, the
European Communities notes Argentina's statement554 that the references to "cheap

                                                                                                              

554 See para. 8.258, infra.
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imports" had more to do with under-invoicing than with the market price of the im-
ports. For the European Communities, a safeguard measure is not an appropriate
remedy for underinvoicing.
8.256 Argentina, while maintaining that it did conduct a price analysis, also states
that price indices and any sort of price series for footwear are either impossible to
construct or unreliable given the effects of changes in styles and product mix. In an-
swer to Panel questions, Argentina also confirms that the product mix of the domes-
tic industry shifted to higher-unit-value goods during the period of investigation, as
did the product mix of imports.555

8.257 The shift in imports to higher-valued products is evident from the different
trends between the volume-based and value-based import market share data.556 In
particular, the fact that the market shares by value are higher in absolute terms, and
show smaller declines in the latter part of the period than in volume terms, implies
that the average value of the imported footwear was increasing, which would signify
either that the product mix of imports was shifting to higher-valued goods, or that the
price of imported footwear was increasing, or both.
8.258 In the light of the above data, the Panel asked Argentina to reconcile the ap-
parent upward trend in the unit value of imports with its conclusions in Act 338 that
"cheap imports" had undercut the price of the domestic product, thereby causing
injury. Argentina's response noted first that the impossibility of competing with im-
ported goods owing to their low prices constitutes a negative factor for domestic
producers. Argentina went on to acknowledge, however, a "change in the behaviour
of imports", which Argentina attributes to the application of the DIEMs, specifically,
that "the DIEMs cause the value of imports to grow faster than the volume and at the
same time change the composition of those imports towards footwear with a higher
unit value that are not affected by the DIEMs. Added to which, there is no longer any
possibility of under-invoicing". When the Panel asked how these trends demonstrate
injury and causation, and how the shift in the imports to higher-valued products
could be reconciled with the statements about "cheap imports", Argentina referred to
the Technical Report and the Preliminary Report of the Department of Foreign Trade,
and indicated that the shift in the composition of imports was attributable to the ap-
plication of the DIEMs.
8.259 We can find no evidence in the record to support the statements that the im-
ports were cheaper than the domestic goods. In particular, there is no evidence that
any price comparisons of imported and domestic footwear were made in the investi-
gation, including on the basis of average unit values of all imports and all domestic
products. Indeed, the answer provided by Argentina to the Panel's question on this
point confirms this, as the source given for the comparison provided in that answer is
the pages in the Technical Report where the underlying data for the comparison (but
not the comparison itself) are set forth. Without such price comparisons, there is no
factual basis for the statements regarding lower-priced imports.
8.260  In this connection, we note in addition Argentina's statements that the refer-
ences to "cheap imports" had mostly to do with a problem of customs valuation (un-

                                                                                                              

555 See descriptive part, note 181.
556 See paras. 8.241-8.242, supra.



Report of the Panel

802 DSR 2000:II

derinvoicing), and that the composition of imports shifted to higher-valued goods
following the 1993 imposition of the DIEMs. In our view, these statements are in-
consistent with the implication of the causation finding that  as of 1995, imports
were undercutting domestic prices so as to cause the asserted serious injury to the
domestic industry.
8.261 Moreover, we find no basis in the investigation or arguments of Argentina to
indicate that any such lower-priced imports had any injurious effect on the domestic
industry. In particular, the report on the investigation contains no evidence to indicate
that the effect of the prices of imported footwear on domestic producers' prices, pro-
duction, etc., was specifically analyzed, in spite of the fact that the causation finding
was fundamentally based on price considerations. Rather, aggregate trends in broad
statistical indicators were compared and conclusory statements made (e.g., that "the
decline in output was replaced by imports, essentially cheap imports". This is not an
analysis of the conditions of competition that is called for by Articles 2 and 4.2.557

(Indeed, as indicated above, the information on the shift in the product mix of im-
ports toward higher-valued goods at least on its face would appear inconsistent with
a finding of causation based on "cheap imports".)
8.262 Thus, in our view, Argentina in its investigation did not demonstrate either (i)
that imports were lower priced than comparable domestic goods, or (ii) that any such
lower-priced imports had an injurious effect on the domestic industry.
8.263 Further, regarding Article 4.2's requirement that the "relevance" of each factor
be considered, we note Argentina's reference, in answer to a Panel question on this
point, to the same pages in Act 338 and the Technical Report that it indicates contain
the causation analysis. We consider that these statements are juxtapositions of data
on imports and data on injury factors, rather than an analysis of causation. As such,
we do not consider that they constitute a demonstration of the "relevance" of factors
examined as required by Article 4.2.

                                                                                                              

557 We note in this regard that there would seem to be a relationship between the depth of detail and
degree of specificity required in a causation analysis and the breadth and heterogeneity of the like or
directly competitive product definition. Where as here a very broad product definition is used, within
which there is considerable heterogeneity, the analysis of the conditions of competition must go
considerably beyond mere statistical comparisons for imports and the industry as a whole, as given
their breadth, the statistics for the industry and the imports as a whole will only show averages, and
therefore will not be able to provide sufficiently specific information on the locus of competition in
the market. With regard to the present case, we do not disagree that a quite detailed investigation of
the industry was conducted, in which a great deal of statistical and other information was amassed.
What in our view was missing was a detailed analysis, on the basis of objective evidence, of the
imports and of how in concrete terms those imports caused the injury found to exist in 1995. In this
regard, we note that Act 338 contains a section entitled "Conditions of competition between the
domestic products and imports". This section does not contain such a detailed analysis, however, but
rather summarizes questionnaire responses from domestic producers about their strategies for
"fending off foreign competition", and from importers and domestic producers concerning "the sales
mix" of domestic products and imports, including their overall views about quality and other issues
concerning domestic and imported footwear, with the importers stressing the benefits of imports.
This summary of subjective statements by questionnaire respondents does not constitute an analysis
of the "conditions of competition" by the authority on the basis of objective evidence.
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(iv) Other Factors
8.264 The third element of a causation analysis is the consideration of whether fac-
tors other than increased imports are causing or threatening to cause serious injury to
the domestic industry. If so, Article 4.2(b) requires that such injury not be attributed
to increased imports.
8.265 The European Communities argues in this regard that Act 338 refers to sev-
eral elements which the European Communities views as "other factors" that in fact
were responsible for any injury suffered by the Argentine footwear industry. These
factors were (i) the "tequila effect", i.e., the domestic recession in Argentina brought
on by the collapse of the Mexican peso; (ii) imports under the Industrial Specializa-
tion Regime;558 and (iii) imports from Mercosur countries. The European Communi-
ties claims that Argentina did not sufficiently examine these factors, and that it there-
fore wrongly attributed injury caused by them to imports.
8.266  Argentina argues that it did examine the only other factor it considered rele-
vant to the injury, the tequila effect, and that it ensured that the injury caused by that
factor was not attributed to the increased imports. Argentina does not specify explic-
itly how this was done in its investigation. In its arguments to the Panel, Argentina
makes comparisons of the macroeconomic indicators (GDP) for the footwear sector
and for the economy as a whole, and concludes that the decline in footwear in 1995
was sharper than for the economy overall, implying that imports were responsible,
beyond the effects of the recession.
8.267 We recall that Article 4.2(b) requires that "[w]hen factors other than increased
imports are causing injury to the domestic industry at the same time, such injury shall
not be attributed to increased imports." Thus, as part of the causation analysis, a suf-
ficient consideration of "other factors" operating in the market at the same time must
be conducted, so that any injury caused by such other factors can be identified and
properly attributed.

a. The "tequila effect"

8.268 Regarding the so-called "tequila effect", we note that Act 338 and the Techni-
cal Report make a number of references to the "tequila effect" as such as well as to
the domestic recession in 1995. For example, in its discussion of production, Act 338
559 notes the decline in production in 1995, and states that in that year, "domestic
consumption was much affected by the recession ('tequila effect')". Act 338 makes a
similar reference to a "sharp drop" in consumption in 1995 in its discussion of the
effects of imports on domestic production. Similarly, in discussing the trends in im-
ports, Argentina acknowledges that imports decreased in 1995, when "irrespective of
any trade policy developments [i.e., the DIEMs], the Argentine economy experienced
a severe recession with negative effects on all imports". We note further that Argen-
tina, in answer to a Panel question, states that during the investigation the CNCE
considered the possible impact of the tequila effect as a cause of injury to the foot-
wear industry, and that this analysis "verified that even in a context of depressed

                                                                                                              

558 The Industrial Specialization Regime, which terminated in 1996, allowed footwear producers to
import duty-free a certain volume of footwear to round out their production lines, based on the vol-
ume of their footwear exports.
559 Exhibit EC-16, p.14.
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macroeconomic conditions, imports in themselves continued to cause injury to do-
mestic production". Argentina makes a similar statement in its first written submis-
sion.
8.269 In our view, the comparison of the macroeconomic indicators for footwear
and for the economy as a whole is not a sufficient consideration of the potential in-
jury from the "tequila effect" to the domestic industry. Particularly given Argentina's
several acknowledgements that the domestic recession significantly depressed both
imports and domestic consumption (and certainly thereby the production and other
performance indicators of the domestic industry), an analysis separating the effects of
the recession from those of imports would have been necessary.

b. The Industrial Specialization Regime

8.270 Regarding the Industrial Specialization Regime, Argentina argues that be-
cause imports under this programme were never more than 10 percent of total im-
ports in any one year, they were found to be insignificant as a potential cause of in-
jury.
8.271 Although we note that the consideration in Act 338 of the Industrial Speciali-
zation Regime is relatively cursory, the low volume of the imports under this pro-
gramme supports Argentina's conclusion regarding their insignificance as a potential
cause of injury.

c. Imports from other MERCOSUR countries

8.272 As regards imports from other MERCOSUR countries, the European Com-
munities argues that even if it were correct to include the volume of imports from
MERCOSUR countries in total imports, and even if Argentina had been able to show
a causal link between these increased total imports and serious injury, it would still
have been necessary to examine whether and to what extent the MERCOSUR im-
ports had been causing injury and so as not to attribute this injury to the third-country
imports given that any safeguard measure would not apply to MERCOSUR imports.
In the EC's view, MERCOSUR imports, which increased throughout the investiga-
tion period and which were exempted from the application of the safeguard measure,
were responsible for any import-related injury to the Argentine footwear industry.
8.273 Argentina, while contesting that imports from MERCOSUR caused injury,
nevertheless states that the conditions of footwear imports had an important
MERCOSUR component that could not be ignored. Act 338 states that it was appro-
priate to consider the imports from MERCOSUR countries on equal terms with other
imports, as in the absence of the DIEMs or protective measures, there would have
been at least an equal flow of imports from the rest of the world into Argentina.

Import volumes:560

(in million of pairs) 1991 1992 1993 1994 1995 1996

Total imports 8.86 16.63 21.78 19.84 15.07 13.47

MERCOSUR 1.90 3.97 5.08 5.83 4.99 7.50

Third countries 6.96 12.66 16.70 14.01 10.07 5.97

                                                                                                              

560 See document G/SG/N/8/ARG/1, submitted as Exhibit EC-16, p.21.
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Import values:561

(million US$ c.i.f.) 1991 1992 1993 1994 1995 1996

Total imports 44.41 110.87 128.76 141.48 114.22 116.61

MERCOSUR 4.66 18.30 16.87 25.59 24.84 47.48

Third countries 39.75 92.58 111.89 115.89 89.39 69.09

8.274 We note that the import statistics in Act 338 and the Technical Report indi-
cate that after 1993, imports from MERCOSUR member countries were the sole
source of growth in footwear imports into Argentina. While imports from
MERCOSUR countries increased steadily and significantly in every year between
1991-1996 except 1995, imports from all other countries steadily declined after
1993. As a result, by 1996, MERCOSUR countries accounted for one-half of total
footwear imports, up from less than one-fifth in 1991.

(v) Summary Regarding the Claims under
Articles 2 and 4

8.275 As discussed above, we have considered all three major elements of Argen-
tina's safeguard investigation and determination – the existence of (i) increased im-
ports, (ii) serious injury, and (iii) a causal link - which the European Communities
challenges as inconsistent with the requirements of Articles 2 and 4 of the Safe-
guards Agreement.
8.276 Regarding increased imports, we note that to meet Article 2 and 4's require-
ments regarding increased imports, it is necessary to consider the trends in imports
over the entire period of investigation (rather than just comparing the end points),
and that a decline in imports that is more than only "temporary" calls into question a
finding that imports have increased. In this case, Argentina did not adequately con-
sider the intervening trends in imports, in particular the steady and significant de-
clines in imports beginning in 1994, as well as the sensitivity of the analysis to the
particular end points of the investigation period used.
8.277 Regarding the serious injury investigation and determination, we consider
that Argentina did not evaluate all of the listed factors (in particular, capacity utiliza-
tion and productivity); and that by not considering the available data for 1996 in its
investigation and determination (in spite of having gathered those data along with
data for 1991-1995 in its questionnaire), Argentina did not consider "all relevant
factors…having a bearing on the situation of [the] industry" within the meaning of
Article 4.2(a), particularly in view of the fact that in some cases the 1996 data
showed upturns which were not explained. We also consider that an
end-point-to-end-point comparison does not meet Article 4.2(a)'s requirement to
consider all relevant factors especially where intervening trends in the injury indica-
tors would be highly relevant to determining whether an industry was experiencing
serious injury. In addition, we consider that because discrepancies in certain data
series were not addressed or explained, and because other assertions were not linked

                                                                                                              

561 See document G/SG/N/8/ARG/1, submitted as Exhibit EC-16, p.21.
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to the statistical data, some of the conclusions drawn were not adequately supported
by the evidence.
8.278 Regarding the existence of a causal link between increased imports and seri-
ous injury suffered by the domestic industry, we consider that the investigation did
not demonstrate a coincidence in trends in injury factors and imports; that the condi-
tions of competition between the imports and the domestic product were not ana-
lyzed or adequately explained (in particular price); and that "other factors" identified
by the CNCE in the investigation were not sufficiently evaluated, in particular, the
tequila effect. Thus, in our view, Argentina's findings and conclusions regarding
causation were not adequately explained and supported by the evidence.
8.279 For the foregoing reasons, we conclude that Argentina's investigation did not
demonstrate that there were increased imports within the meaning of Articles 2.1 and
4.2(a); that the investigation did not evaluate all relevant factors of an objective and
quantifiable nature having a bearing on the situation of the domestic industry within
the meaning of Article 4.2(a); that the investigation did not demonstrate on the basis
of objective evidence the existence of a causal link between increased imports and
serious injury within the meaning of Article 2.1 and 4.2(b); that the investigation did
not adequately take into account factors other than increased imports within the
meaning of Article 4.2(b); and that the published report concerning the investigation
did not set forth a complete analysis of the case under investigation as well as a dem-
onstration of the relevance of the factors examined within the meaning of Article
4.2(c).
8.280 Therefore, we find that Argentina's investigation and determinations of in-
creased imports, serious injury and causation are inconsistent with Articles 2 and 4 of
the Safeguards Agreement. As such, we find that Argentina's investigation provides
no legal basis for the application of the definitive safeguard measure at issue, or any
safeguard measure.

(e) Threat of Serious Injury
8.281 The European Communities claims that Argentina's finding of threat of seri-
ous injury violates Articles 4.1 and 4.2 of the Agreement, as it was based on a prog-
nosis of what would happen if the DIEMs were removed. The European Communi-
ties submits that because Article 4.2(a) requires an investigation on the basis of "ob-
jective and quantifiable" information, a hypothetical analysis does not satisfy this
requirement. In particular, the European Communities argues that there were no in-
creased imports, and that therefore the threat finding constituted a finding of threat of
increased imports, rather than a threat of serious injury. For the European Communi-
ties, no threat finding can be made absent actual increased imports.
8.282 The CNCE stated in its conclusions in Act 338 that it found in addition to
serious injury a threat of serious injury in the absence of the measures additional to
the Common External Tariff. We can find no specific reference to an analysis of
threat, as such, either in Act 338 or in the Technical Report, however. In answer to a
Panel question regarding the basis for Act 338's threat of serious injury finding, Ar-
gentina indicated that the finding of threat had been the basis for the application of
the provisional measure. Argentina stated that the industry's condition worsened
during the course of the investigation, leading to the decision to apply the definitive
measure. In response to a Panel question regarding whether it is possible to simulta-
neously find present serious injury and threat thereof, Argentina indicated that this is
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possible, as the concepts of serious injury and threat thereof, in the meanings of Arti-
cles 4.1(a) and (b), respectively, are not mutually exclusive.562

8.283 We recall that pursuant to Article 4.1(b):
"'threat of serious injury' shall be understood to mean serious injury
that is clearly imminent, in accordance with the provisions of para-
graph 2. A determination of the existence of a threat of serious injury
shall be based on facts and not merely on allegation, conjecture or re-
mote possibility;"

8.284 Thus, the question of threat, whether instead of or in addition to a finding of
present serious injury, must be explicitly examined in an investigation and supported
by the evidence in accordance with Article 4.2(a-c). Moreover, if only a threat of
increased imports is present, rather than actual increased imports, this is not suffi-
cient. Article 2.1 requires an actual increase in imports as a basic prerequisite for a
finding of either threat of serious injury or serious injury. A determination of the
existence of a threat of serious injury due to a threat of increased imports would
amount to a determination based on allegation or conjecture rather than one sup-
ported by facts as required by Article 4.1(b).
8.285 Given that the question of threat as such was not adequately addressed or
analyzed in Act 338 or in the Technical Reports, we do not consider it necessary to
rule on the question of whether it is possible to make simultaneously findings of se-
rious injury and threat of serious injury. We further note that, pursuant to paragraphs
1(b) and 2(a) of Article 4, any determination of threat must be supported by specific
evidence and adequate analysis.
8.286 For the foregoing reasons, we find that Argentina's determination of the exis-
tence of a threat of serious injury does not conform to the requirements of Articles 2
and 4 of the Agreement.

5. Claims Regarding the Application of Safeguard Measures
(Article 5)

8.287 The European Communities also claims, in the event the Panel should find
that the analyses by Argentina's national authorities of "increased imports", "serious
injury" and "causation" were consistent with the Safeguards Agreement, that Argen-
tina violated Article 5.1. The European Communities alleges that Argentina did not
demonstrate that safeguard measures were applied only "to the extent necessary to
prevent or remedy serious injury and to facilitate adjustment". Specifically, the Euro-
pean Communities requests the Panel to find Argentina's provisional and definitive
measures based on the safeguard investigation subject to this dispute, however
adapted or adjusted in the meantime (including Resolutions 512/97, 1506/98 and
837/98), to be in violation of Article 5.1.
8.288 Argentina contends that such claims amount to hypotheses about "future"
measures and that preventive adjudication is not the function of the dispute settle-
ment system. Argentina reiterates that the modifications of the definitive safeguard

                                                                                                              

562 See descriptive part, paras. 5.303.
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measure are not within this Panel's terms of reference. Since Articles 3.7563 and 19.564

of the DSU only require the withdrawal of measures that are WTO-inconsistent, it is
Argentina's position that measures that are not in existence at the time of a Panel's
establishment cannot be subject to dispute settlement because they only could be
inconsistent with the WTO agreements.
8.289 In the light of our findings, supra, that the safeguard investigation and deter-
mination leading to the imposition of the definitive safeguard measure is inconsistent
with Articles 2 and 4 of the Safeguards Agreement, and thus provide no legal basis
for the application of a safeguard measure, we do not consider it necessary to make
findings on the European Communities' claims concerning Argentina's alleged viola-
tions of Article 5.

6. Claims Regarding the Provisional Safeguard Measure
(Article 6)

8.290 The European Communities has raised a claim that the provisional measure
applied by Argentina violated Article 6 of the Safeguards Agreement. In particular,
the European Communities claims that the measure, which according to Argentina
was applied on the basis of a finding of clear evidence of a threat of serious injury,
was in fact applied on the basis of a threat of increased imports. The European
Communities maintains that the resolution applying the measure makes this clear, in
that it refers to a threat of serious injury from future increases in imports expected to
result from the removal of the DIEMs on footwear. In the view of the European
Communities, it is not a sufficient basis for the application of a provisional measure
to equate a threat of increased imports with a threat of serious injury. Rather, there
must be an actual increase in imports and clear evidence of at least a threat of serious
injury for a provisional measure to be applied consistently with the Agreement on
Safeguards.
8.291 Argentina argues that the increased imports requirement was satisfied at the
time of the decision to apply the provisional measure, and further maintains that the
Panel should not rule on the provisional measure as it had expired well before the
commencement of this Panel proceeding.
8.292 In the light of our findings concerning the investigation and the definitive
measure, we do not find it necessary to make a finding concerning this claim.

7. Claims Regarding Notification Requirements (Article 12)
8.293 The European Communities' claims under Article 12 have two main elements.
First, the European Communities alleges that Argentina failed to notify "all pertinent
information" relating to its serious injury and causation findings, as required under

                                                                                                              

563 Article 3.7 of the DSU: "[t]he aim of the dispute settlement mechanism is to secure a positive
solution to a dispute. … the first objective of dispute settlement mechanism is usually to secure the
withdrawal of the measures concerned if these are found to be inconsistent with the provisions of any of
the covered agreements."
564 Article 19.1 of the DSU which provides "where a panel or the Appellate Body concludes that a
measure is inconsistent with a covered agreement, it shall recommend that the Member concerned bring
the measures into conformity with that agreement."
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Article 12.1(b). Second, the European Communities claims that by failing to notify
Resolutions 512/98, 1506/98 and 837/98, which modified the definitive safeguard
measure after its imposition, Argentina violated the notification obligations of Article
12.1 and 12.2, as in the European Communities' view these provisions require notifi-
cation of the safeguard measure as actually applied.

(a) The Notification of "all Pertinent Information"
Articles 12.1 and 12.2 of the Safeguards Agreement read as follows:
"1. A Member shall immediately notify the Committee on Safe-
guards upon:

(a) initiating an investigatory process relating to serious
injury or threat thereof and the reasons for it;
(b) making a finding of serious injury or threat thereof
caused by increased imports; and
(c) taking a decision to apply or extend a safeguard meas-
ure.

2. In making the notifications referred to in paragraphs 1(b) and
(c), the Member proposing to apply or extend a safeguard measure
shall provide the Committee on Safeguards with all pertinent infor-
mation, which shall include evidence of serious injury or threat
thereof caused by increased imports, precise description of the product
involved and the proposed measure, proposed data of introduction,
expected duration and timetable for progressive liberalization. In the
case of an extension of a measure, evidence that the industry con-
cerned is adjusting shall also be provided. The Council for Trade in
Goods or the Committee on Safeguards may request such additional
information as they may consider necessary from the Member pro-
posing to apply or extend the measure."

8.294 Regarding the first claim, the European Communities argues that Article
12.1(b) requires a Member to notify "all pertinent information" concerning its injury
and causation finding. In the European Communities' view, this constitutes a re-
quirement to notify "all facts, investigated data, and evaluations needed to establish
'increased imports', 'serious injury or threat' and 'causal link'". The European Com-
munities challenges Argentina's argument that "the relevant information for evaluat-
ing compliance with Articles 2 and 4 cannot consist only of the information notified
to the Committee according to the approved formats". In the European Communities'
view, this argument implies that information relevant to the determination of compli-
ance with Article 4.2 could be missing from the Article 12 notifications. For the
European Communities, Article 12 notifications should provide the basis for other
Members to "verify whether the conditions of Article 2 and 4 had been met".
8.295 Argentina argues that the European Communities confuses the procedural
requirements of Article 12 concerning notification with the substantive requirements
of Articles 2 and 4 for the application of a safeguard measure. In Argentina's view, if
the European Communities' arguments were accepted, this would add the substantive
requirements under Article 2.1 to the notification obligations under Article 12, im-
plying a double failure by Argentina to comply with the Agreement and establishing
a standard of notification that the Agreement does not provide for. Argentina also
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argues that if it were to follow the methodology proposed by the European Commu-
nities, it would have to notify the entire 10,000-plus page record of the investigation.
8.296 The European Communities disagrees with Argentina's argument that the
European Communities "confuses" the substantive and notification requirements of
the Agreement, acknowledging that these are separate obligations. For the European
Communities, this separateness does not exclude the possibility, however, that a
violation of one of these requirements can lead to the violation of the other. That is,
the European Communities maintains, if a Member does not provide, in its Article 12
notification, the evidence necessary to prove that the requirements of Articles 2 and 4
have been fulfilled, then Article 12 automatically would be violated – in this case the
violation of Article 12 (in particular Article 12.2) would derive from a violation of
Articles 2 and 4. For the European Communities, Article 12 also could be violated
without relying on Articles 2 and 4, for example when a justified safeguard measure
is taken without any (or insufficient) notification. The European Communities also
disagrees that it has implied that the entire record of the investigation should have
been notified. Rather, the European Communities argues, all "pertinent" information
from that record should have been notified.
8.297 We note that the European Communities' arguments seem to imply that an
insufficient notification under Article 12 per se implies or leads to a violation of
Articles 2 and 4 (i.e., its argument that it is the notifications that permit other Mem-
bers to judge substantive compliance with Articles 2 and 4). The European Commu-
nities also seems to argue this point vice versa (i.e., its argument that the violation of
Article 12 in this case was "derived from" the substantive violation of Articles 2 and
4). By this, we understand the European Communities to mean that adequate notifi-
cation under Article 12 is impossible where the substantive requirements of Articles
2 and 4 have not been satisfied.
8.298 In our view, the notification requirements of Article 12 are separate from, and
in themselves do not have implications for, the question of substantive compliance
with Articles 2 and 4. Similarly, we consider that the substantive requirements of
Articles 2 and 4 do not have implications for the question of compliance with Article
12. Article 12 serves to provide transparency and information concerning the safe-
guard-related actions taken by Members. We note in this context that notification
under Article 12 is just the first step in a process of transparency that can include,
inter alia, review by the Committee as part of its surveillance functions (Article
13.1(f)), requests for additional information by the Council for Trade in Goods or the
Committee on Safeguards (Article 12.2), and/or eventual bilateral consultations with
affected Members if application of a measure is proposed (Article 12.3). In this re-
gard, the important point is that the notifications be sufficiently descriptive of the
actions that have been taken or are proposed to be taken, and of the basis for those
actions, that Members with an interest in the matter can decide whether and how to
pursue it further.
8.299 In this context, we recall the statement of the Panel in Guatemala - Cement
that

"… [a] key function of the notification requirements in the
[Anti-dumping Agreement] is to ensure that interested parties, in-
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cluding Members, are able to take whatever steps they deem appropri-
ate to defend their interests…."565

8.300 Articles 12.2 and 12.3 in our view confirm that Members are not required to
notify the full detail of their investigations and findings. Article 12.2 specifically
provides for the possibility of requests for further information by the Council for
Trade in Goods or the Committee on Safeguards. Article 12.3 provides, inter alia,
for consultations, upon request, with other Members, to review the information con-
tained in the notifications. Thus, these provisions specifically create opportunities for
further information to be provided, upon request, concerning the details of the ac-
tions summarized in the notifications. Ultimately, should a violation of Articles 2 and
4 be alleged, it would be the more detailed information from the record of the inves-
tigation, and in particular the published report(s) on the findings and reasoned con-
clusions of that investigation, that would form the basis for evaluation of such an
allegation.
8.301 We note that Argentina's notification to the Committee on Safeguards, under
Article 12.1(b), in fact is the full text of Act 338, which Argentina indicates in re-
sponse to a Panel question is the published report on its serious injury finding (al-
though it also refers to some portions of the "Technical Report"). We find that by
having notified this full text, Argentina certainly met the requirements, which we
find to be rather descriptive, applicable to notifications under the Articles 12.1 and
12.2. Therefore, we reject the European Communities' claim that Argentina's notifi-
cation of its finding of serious injury and causation was insufficient, and conclude
that in this respect Argentina has not violated Articles 12.1 and 12.2.

(b) Notification of Subsequent Modifications
8.302 We now turn to the second aspect of the European Communities' claims re-
garding notifications which is that Argentina should have notified under the Agree-
ment on Safeguards Resolutions 512/98, 1506/98 and 837/98, which modify the de-
finitive safeguard measure. In the European Communities' view, Members are obli-
gated to notify safeguard measures as applied. The European Communities has ar-
gued that these resolutions have made the safeguard measure more restrictive than it
was when originally applied. We note that the modifications of definitive safeguard
measures foreseen in the Agreement (namely early elimination or faster liberalization
potentially resulting from mid-term reviews under Article 7.4, 566 and extension of
measures beyond the initial period of application under Article 7.567 and 7.4), all are

                                                                                                              

565 Panel report on Guatemala – Anti-dumping Investigation regarding Portland Cement from
Mexico (WT/DS60/R), adopted on 25 November 1998, para. 7.42.
566 Article 7.4: "In order to facilitate adjustment in a situation where the expected duration of a
safeguard measure as notified under the provisions of paragraph 1 of Article 12 is over one year, the
Member applying the measure shall progressively liberalise it at regular intervals during the period of
application. If the duration of the measure exceeds three years, the Member applying such a measure
shall review the situation not later than the mid-term of the measure and, if appropriate, withdraw it
or increase the pace of liberalisation. A measure extended under paragraph 2 shall not be more re-
strictive than it was at the end of the initial period, and should continue to be liberalised."
567 Article 7.2: "The period mentioned in paragraph 1 [the initial period of application] may be
extended provided that the competent authorities of the importing Member have determined, in
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subject to notification requirements under Articles 12.5 and 12.1(c)/12.2, respec-
tively.
8.303 In this context, we note that the only modifications of safeguard measures that
Article 7.4 contemplates are those that reduce its restrictiveness (i.e., to eliminate the
measure or to increase their pace of its liberalization pursuant to a mid-term review).
The Agreement does not contemplate modifications that increase the restrictiveness
of a measure, and thus contains no notification requirement for such restrictive modi-
fications.
8.304 We note that the modifications of the definitive safeguard measure made by
Argentina are not contemplated by Article 7, and thus Article 12 does not foresee
notification requirements with respect to such modifications. Any substantive issues
pertaining to these subsequent Resolutions would need to be addressed under Article
7, but the European Communities made no such claim. Where the situation at issue is
primarily one of substance, i.e., modification of a measure in a way not foreseen by
the Safeguards Agreement, we believe that we cannot address the alleged procedural
violation concerning notification arising therefrom, as no explicit procedural obliga-
tion is foreseen. Therefore, we see no possibility for a ruling on this aspect of the
European Communities' claim under Article 12.

(c) Concluding Remark
8.305 We recall our findings that our terms of reference include the definitive safe-
guard measure in its original legal form (i.e., Resolution 987/97) as well as in its
subsequently modified form (i.e., Resolutions 512/98, 1506/98 and 837/98). We
further recall our findings that Argentina's safeguard investigation and determination
underlying the definitive safeguard measure are inconsistent with Articles 2 and 4 of
the Safeguards Agreement and thus cannot serve as a legal basis for any safeguard
measure. Given that the subsequent modifications of the definitive safeguard measure
are based on the same safeguard investigation and determination, we are of the view
that our findings of violations of Articles 2 and 4 resolve the dispute with respect to
these modifications as well.

IX. CONCLUSIONS

9.1 The Panel concludes that for the reasons outlined in this Report the definitive
safeguard measure on footwear based on Argentina's investigation and determination
is inconsistent with Articles 2 and 4 of the Agreement on Safeguards. We therefore
conclude that there is nullification or impairment of the benefits accruing to the
European Communities under the Agreement on Safeguards within the meaning of
Article 3.8 of the DSU.
9.2 The Panel recommends that the Dispute Settlement Body request Argentina to
bring its measure into conformity with the Agreement on Safeguards.

                                                                                                              

conformity with the procedures set out in Articles 2, 3 4 and 5, that the safeguard measure continues
to be necessary to prevent or remedy serious injury and that there is evidence that the industry is
adjusting, and provided that the pertinent provisions of Articles 8 and 12 are observed."
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Annex I
The safeguard investigation and measures referred to the following tariff headings:

6401 WATERPROOF FOOTWEAR OF RUBBER OR PLASTICS
6401.10.00 Footwear incorporating a protective metal toe-cap
6401.91.00 Other footwear, covering the knee
6401.92.00 Other footwear, covering the ankle, but not covering the knee
6401.99.00 Other
6402 FOOTWEAR OF RUBBER OR PLASTICS
6402.12.00 Ski and snowboard boots
6402.19.00 Other (sports)
6402.20.00 Footwear with uppers of straps (thongs)
6402.30.00 Other footwear, incorporating a protective metal toe-cap
6402.91.00 Other, covering the ankle
6402.99.00 Other
6403 FOOTWEAR WITH LEATHER UPPERS
6403.12.00 Ski and snowboard boots
6403.19.00 Other (sports)
6403.20.00 Footwear with outer soles of leather and uppers of straps
6403.30.00 Footwear made on a platform of wood
6403.40.00 Other footwear, incorporating a protective metal toe-cap
6403.51.00 Other footwear covering the ankle, with soles of leather
6403.59.00 Other, with soles of leather
6403.91.00 Other, covering the ankle, with outer soles of rubber or plastics
6403.99.00 Other, with outer soles of rubber or plastics
6404 FOOTWEAR WITH TEXTILE UPPERS
6404.11.00 Sports footwear with outer soles of rubber or plastics
6404.19.00 Other, with outer soles of rubber or plastics
6404.20.00 Footwear with outer soles of leather
6405 OTHER FOOTWEAR
6405.10 With uppers of leather
6405.10.10 With soles of rubber or plastics and uppers of composition leather
6405.10.20 With soles and uppers of composition leather
6405.10.90 Other
6405.20.00 With uppers of textile material
6405.90.00 Other
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I. PROCEDURAL BACKGROUND

1.1 This proceeding has been initiated by a complaining party, the European
Communities.
1.2 On 25 November 1998, the European Communities requested consultations
with the United States under Article XXII:1 of the General Agreement on Tariffs and
Trade 1994 ("GATT 1994") and Article 4 of the Understanding on Rules and Proce-
dures Governing the Settlement of Dispute ("DSU") with regard to Title III, chapter 1
(Sections 301-310) of the United States Trade Act of 1974, as amended (19 U.S.C.,
paragraphs 2411-2420)(WT/DS152/1).  The United States agreed to the request.
Dominica Republic, Panama, Guatemala, Mexico, Jamaica, Honduras, Japan, and
Ecuador requested, in communications dated 7 December 1998 (WT/DS152/2),  4
December 1998 (WT/DS152/3), 9 December 1998 (WT/DS152/4, WT/DS152/5 and
WT/DS152/6), 7 December 1998 (WT/DS152/7), and 10 December 1998
(WT/DS152/8 and WT/DS152/10) respectively, to be joined in those consultations,
pursuant to Article 4.11 of the DSU.  Consultations between the European Commu-
nities and the United States were held on 17 December 1998, but the parties were
unable to settle the dispute.
1.3 On 26 January 1999, the European Communities requested the establishment
of a panel pursuant to Article 6 of the DSU (WT/DS152/11).
1.4 In its panel request, the European Communities claims that:
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"By imposing specific, strict time limits within which unilateral de-
terminations must be made and trade sanctions must be taken, Sec-
tions 306 and 305 of the Trade Act of 1974 do not allow the United
States to comply with the rules of the DSU in situations where a prior
multilateral ruling under the DSU on the conformity of implementing
measures has not yet been adopted by the DSB.  Where measures have
been taken to implement DSB recommendations, the DSU rules re-
quire either agreement between the parties to the dispute or a multilat-
eral finding on non-conformity under Article 21.5 DSU before any
determination of non-conformity can be made, let alone any measures
of retaliation can be announced or implemented.  The DSU procedure
resulting in a multilateral finding, even if initiated immediately at the
end of the reasonable period of time for implementation, cannot be fi-
nalized, nor can the subsequent DSU procedure for seeking compen-
sation or suspension of concessions be complied with, within the time
limits of Sections 306 and 305.
The European Communities considers that Title III, chapter 1 (Sec-
tions 301 - 310) of the Trade Act of 1974, as amended, and in par-
ticular Sections 306 and 305 of that Act, are inconsistent with, in par-
ticular, but not necessarily exclusively, the following WTO provi-
sions:
(a) Articles 3, 21, 22 and 23 of the DSU;
(b) Articles XVI:4 of the Marrakesh Agreement Establishing the World

Trade Organization; and
(c) Articles I, II, III, VIII and XI of GATT 1994.
Through these violations of WTO rules, this legislation nullifies or
impairs benefits accruing, directly or indirectly, to the European
Communities under GATT 1994.  This legislation also impedes im-
portant objectives of the GATT 1994 and of the WTO.

1.5 The Dispute Settlement Body ("DSB") agreed to this request for a panel at its
meeting of 2 March 1999, establishing a panel pursuant to Article 6 of the DSU.  In
accordance with Article 7.1 of the DSU, the terms of reference of the Panel were:

"To examine, in the light of the relevant provisions of the covered
agreements cited by the European Communities in document
WT/DS152/11, the matter referred to the DSB by the European Com-
munities in that document and to make such findings as will assist the
DSB in making the recommendations or in giving the rulings provided
for in those agreements".

1.6 Brazil, Cameroon, Canada, Columbia, Costa Rica, Cuba, Dominica, Domini-
can Republic, Ecuador, Hong Kong (China), India, Israel, Jamaica, Japan, Korea, St.
Lucia, and Thailand, reserved their rights to participate in the Panel proceedings as
third parties.  Cameroon later withdrew its reservations as a third party.
1.7 On 24 March 1999, the European Communities requested the Direc-
tor-General, pursuant to Article 8.7 of the DSU, to determine the composition of the
Panel.  On 31 March 1999, the Director-General announced the composition of the
Panel as follows:

Chairman: Mr. David Hawes
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Member: Mr. Terje Johannessen
Mr. Joseph Weiler

1.8 The Panel had substantive meetings with the parties on 29 and 30 June 1999,
and 28 July 1999.

II. FACTUAL ASPECTS

A. Basic Structure of Measures at Issue1

1. Section 301(a)
2.1 Section 301(a) applies to any case in which "the United States Trade Repre-
sentative determines under section 304(a)(1) that (A) the rights of the United States
under any trade agreement are being denied" or "(B) an act, policy or practice of a
foreign country – (i) violates, or is inconsistent with, the provisions of, or otherwise
denies benefits to the United States under, any trade agreement, or (ii) is unjustifiable
and burdens or restricts United States commerce".2

2.2 According to Section 304(a)(1),
"On the basis of the investigation initiated under section 302 and the
consultations (and the proceedings, if applicable) under section 303,
the [United States] Trade Representative shall … determine whether
… the rights to which the United States is entitled under any trade
agreement are being denied, or any act, policy, or practice described in
sub-section (a)(1)(B) or (b)(1) of section 301 exists".3

2.3 Section 301(a) also provides that if the USTR determines that one of these
situations has occurred, "the Trade Representative shall take action authorized in
[Section 301](c), subject to the specific direction, if any, of the President regarding
any such action … to enforce such rights or to obtain the elimination of such act,
policy, or practice".4

2.4 According to Section 301(a)(2)(A), action is not required under Sec-
tion 301(a) if the DSB adopts a report finding that United States rights under a WTO
Agreement have not been denied or that the act, policy or practice at issue "(I) is not
a violation of, or inconsistent with, the rights of the United States, or (II) does not
deny, nullify, or impair benefits to the United States under any trade agreement".5

2.5 Section 301(a)(2)(B)(i) also provides that the USTR is not required to take
action if "the Trade Representative finds that the foreign country is taking satisfac-
tory measures to grant the rights of the United States under a trade agreement". The
commitment of a WTO Member to implement DSB recommendations favourable to
the United States within the period foreseen in Article 21 of the DSB has, for exam-

                                                                                                              

1 The original text of the Sections 301-310 is attached hereto as Annex I.
2 Section 301(a)(1), 19 U.S.C. §2411(a)(1).
3 Section 304(a)(1), 19 U.S.C. §2414(a)(1).
4 Section 301(a), 19 U.S.C. §2411(a).
5 Section 301(a)(2)(A), 19 U.S.C. §2411(a)(2)(A).
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ple, been determined by the USTR to be a "satisfactory measure" justifying a termi-
nation of the investigation without taking any action under Section 301.6

2.6 According to Section 301(a)(2)(B)(ii) and (iii), the USTR is not required to
take action if the foreign country agrees to "eliminate or phase out the act, policy or
practice"7 at issue or if it agrees to "an imminent solution to the burden or restriction
on United States commerce",8 or "provide to the United States compensatory trade
benefits that are satisfactory to the Trade Representative", when "it is impossible for
the foreign country to achieve the results described in clause (i) or (ii)".9

2.7 Further, according to Section 301(a)(2)(B)(iv) and (v), the USTR is not re-
quired to take action when she finds that:

"(iv) in extraordinary cases, where the taking of action ... would
have an adverse impact on the United States economy substantially
out of proportion to the benefits of such action, taking into account
the impact of not taking such action on the credibility of the provi-
sions of this chapter";10 or
"(v) the taking of action under this subsection would cause serious
harm to the national security of the United States".11

2.8 Section 301(a)(3) provides:
"(3) Any action taken under paragraph (1) to eliminate an act, pol-
icy, or practice shall be devised so as to affect goods or services of the
foreign country in an amount that is equivalent in value to the burden
or restriction being imposed by that country on United States com-
merce".12

2. Section 301(b)
2.9 Section 301(b) applies to an act, policy or practice which, while not denying
rights or benefits of the United States under a trade agreement, is nevertheless "un-
reasonable or discriminatory and burdens or restricts United States commerce".13

2.10 Section 301(d)(3)(B) provides examples of unreasonable acts, among them
the denial of opportunities for the establishment of an enterprise, failure to protect
intellectual property rights, export targeting, toleration of anti-competitive practices
by private firms and denial of worker rights.14 "Discriminatory" acts, policies and
practices are defined in Section 301(d)(5) as including those that deny "national or
most-favoured-nation treatment to United States goods, services, or investment".15 If

                                                                                                              

6 The European Communities notes that the USTR terminated on this basis the original Sec-
tion 301 investigation concerning the EC banana regime. (See Federal Register, Vol. 63, No. 204,
October 22 1998, page 56688).
7 Section 301(a)(2)(B)(ii)(I), 19 U.S.C. §2411(a)(1)(B)(ii)(I).
8 Section 301(a)(2)(B)(ii)(II), 19 U.S.C. §2411(a)(1)(B)(ii)(II).
9 Section 301(a)(2)(B)(iii), 19 U.S.C. §2411(a)(1)(B)(iii).
10 Section 301(a)(2)(B)(iv), 19 U.S.C. §2411(a)(1)(B)(iv).
11 Section 301(a)(2)(B)(v), 19 U.S.C. §2411(a)(1)(B)(v).
12 Section 301(a)(3), 19 U.S.C. §2411(a)(3).
13 Section 301(b), 19 U.S.C. §2411(b).
14 Section 301(d)(3)(B), 19 U.S.C. §2411(d)(3)(B).
15 Section 301(d)(5), 19 U.S.C. §2411(d)(5).
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the USTR determines that an act, policy or practice is actionable under Sec-
tion 301(b) and determines that "action by the United States is appropriate" the
USTR shall take retaliatory action "subject to the specific direction, if any, of the
President regarding such action".16

B. Scope of Authority to Take Action
2.11 Section 301(c) authorizes the USTR to "suspend, withdraw, or prevent the
application of, benefits of trade agreement concessions", or "impose duties or other
import restrictions on the goods of, and … fees or restrictions on the services of,
such foreign country for such time as the Trade Representative determines appropri-
ate".17 If the act, policy or practice of the foreign country fails to meet the eligibility
criteria for duty-free treatment under the United States' Generalized System of Pref-
erences, the Caribbean Basin Economic Recovery Act or the Andean Trade Prefer-
ence Act, the USTR is also authorized to withdraw, limit or suspend such treatment.
In addition, the USTR may enter into binding agreements with the country in ques-
tion.

C. Procedures
2.12 Sections 301-310 of the Trade Act of 1974 provide a means by which U.S.
citizens may petition the United States government to investigate and act against
potential violations of international trade agreements.18 These provisions also
authorize the USTR to initiate such investigations at her own initiative.19 The USTR
is a cabinet level official serving at the pleasure of the President, and her office is
located within the Executive Office of the President.20 The USTR operates under the
direction of the President and advises and assists the President in various Presidential
functions.21

2.13 According to Section 302, investigations may be initiated either upon citizen
petition or at the initiative of the USTR.  After a petition is filed, the USTR decides
within 45 days whether or not to initiate an investigation.22 If the investigation is
initiated, the USTR must, according to Section 303, request consultations with the
country concerned, normally on the date of initiation but in any case not later than 90
days thereafter.23

2.14 Section 303(a)(2) provides that, if the investigation involves a trade agree-
ment and a mutually acceptable resolution is not reached "before the earlier of A) the
close of the consultation period, if any, specified in the trade agreement, or B) the

                                                                                                              

16 Section 301(b), 19 U.S.C. §2411(b).
17 Section 301(c), 19 U.S.C. §2411(c).
18 Section 302(a)(2), 19 U.S.C. § 2412(a)(2).
19 Section 302(b), 19 U.S.C. § 2412(b).
20 See 19 U.S.C. § 2171(a), (b)(1) (1998).
21 See 19 U.S.C. § 2171(c)(1) (1998); Reorg. Plan No. 3 of 1979, 44 Fed. Reg. 69273 (1979); 19
C.F.R. § 2001.3(a) (1998).
22 Section 302(a)(2), 19 U.S.C. §2412(a)(2).
23 Section 303(a)(1), 19 U.S.C. §2413(a)(1).
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150th day after the day on which consultation commenced", the USTR must request
proceedings under the formal dispute settlement procedures of the trade agreement.24

2.15 Section 304(a) provides that on or before the earlier of "(i) the date that is 30
days after the date on which the dispute settlement procedure is concluded, or (ii) the
date that is 18 months after the date on which the investigation is initiated",25 "[o]n
the basis of the investigation initiated under section 302 and the consultations (and
the proceedings, if applicable) under section 303, the Trade Representative shall …
determine whether" US rights are being denied.26 If the determination is affirmative,
USTR shall at the same time determine what action it will take under section 301.27

2.16 If the DSB adopts rulings favourable to the United States on a measure in-
vestigated under Section 301, and the WTO Member concerned agrees to implement
that ruling within the reasonable period foreseen in Article 21 of the DSU, the USTR
can determine that the rights of the United States are being denied but that "satisfac-
tory measures" are being taken that justify the termination of the Section 301 investi-
gation.
2.17 Section 306(a) requires the USTR to "monitor" the implementation of meas-
ures undertaken by, or agreements entered into with, a foreign government to provide
a satisfactory resolution of a matter subject to dispute settlement to enforce the rights
of the United States under a trade agreement.28

2.18 Section 306(b) provides:
"(1) IN GENERAL.—If, on the basis of the monitoring carried out
under subsection (a), the Trade Representative considers that a foreign
country is not satisfactorily implementing a measure or agreement re-
ferred to in subsection (a), the Trade Representative shall determine
what further action the Trade Representative shall take under sec-
tion 301(a).  For purposes of section 301, any such determination shall
be treated as a determination made under section 304(a)(1).
(2) WTO DISPUTE SETTLEMENT RECOMMENDATIONS.—If the
measure or agreement referred to in subsection (a) concerns the im-
plementation of a recommendation made pursuant to dispute settle-
ment proceedings under the World Trade Organization, and the Trade
Representative considers that the foreign country has failed to imple-
ment it, the Trade Representative shall make the determination in
paragraph (1) no later than 30 days after the expiration of the reason-
able period of time provided for such implementation under paragraph
21 of the Understanding on Rules and Procedures Governing the Set-
tlement of Disputes …".29

2.19 Section 305(a)(1) provides that, "Except as provided in paragraph (2), the
Trade Representative shall implement the action the Trade Representative determines
under section 304(a)(1)(B), subject to the specific direction, if any, of the President

                                                                                                              

24 Section 303(a)(2), 19 U.S.C. §2413(a)(2).
25 Section 304(a)(2), 19 U.S.C. §2414(a)(2).
26 Section 304(a)(1)(A), 19 U.S.C. §2414(a)(1)(A).
27 Section 304(a)(1)(B), 19 U.S.C. §2414(a)(1)(B).
28 Section 306(a), 19 U.S.C. §2416(a).
29 Section 306(b), 19 U.S.C. § 2416(b).
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regarding such action" "by no later than … 30 days after the date on which such de-
termination is made".30

2.20 According to Section 305(a)(2)(A), however, "the [USTR] may delay, by not
more than 180 days, the implementation" of any action under Section 301 in re-
sponse to a request by the petitioner or the industry that would benefit from the Sec-
tion 301 action or if the USTR determines "that substantial progress is being made,
or that a delay is necessary or desirable to obtain United States rights or satisfactory
solution with respect to the acts, policies, or practices that are the subject of the ac-
tion".31

III. CLAIMS OF PARTIES

3.1 In the light of the considerations set out above and of the general principles
laid down in Article 3.7 of the DSU, the European Communities requests the
Panel

to find that:
(a) inconsistently with Article 23.2(a) of the DSU:

- Section 304(a)(2)(A) of Trade Act of 1974 requires the USTR
to determine whether another Member denies US rights or
benefits under a WTO agreement irrespective of whether the
DSB adopted a panel or Appellate Body finding on the matter;
and

- Section 306(b) requires the USTR to determine whether a rec-
ommendation of the DSB has been implemented irrespective
of whether proceedings on this issue under Article 21.5 of the
DSU have been completed;

(b) inconsistently with Article 23.2(c) of the DSU:
- Section 306(b) requires the USTR to determine what further

action to take under Section 301 in the case of a failure to im-
plement DSB recommendations; and

- Section 305(a) requires the USTR to implement that action,
and this in both instances, irrespective of whether the procedures set
forth in Articles 21.5 and 22 of the DSU have been completed; and

(c) Section 306(b) is inconsistent with Articles I, II, III, VIII and XI of the
GATT 1994 because, in the case of disputes involving trade in goods,
it requires the USTR to impose duties, fees or restrictions that violate
one or more of these provisions; and

to rule on these grounds, that the United States, by failing to bring the Trade
Act of 1974 into conformity with the requirements of Article 23 of the DSU
and of Articles I, II, III, VIII and XI of the GATT 1994, acted inconsistently
with its obligations under those provisions and under Article XVI.4 of the
WTO Agreement and thereby nullifies or impairs benefits accruing to the

                                                                                                              

30 Section 305(a)(1), 19 U.S.C. §2415(a)(1).
31 Section 305(a)(2)(A), 19 U.S.C. §2415(a)(2)(A).
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European Communities under the DSU, the GATT 1994 and the WTO
Agreement; and

to recommend that the DSB request the United States to bring its Trade Act of
1974 into conformity with its obligations under the DSU, the GATT 1994 and
the WTO Agreement.

3.2 The United States requests that the Panel reject the EC's claims in their en-
tirety, and find that:

(a) Section 304(a)(2)(A) is not inconsistent with Article 23 of the DSU
because the EC has failed to demonstrate that it requires the Trade
Representative to determine that U.S. agreement rights have been de-
nied in the absence of DSB rulings;

(b) Section 306(b) is not inconsistent with Article 23 of the DSU because
the EC has failed to demonstrate that it requires the Trade Represen-
tative to determine that U.S. agreement rights have been denied;

(c) Sections 306(b) and 305(a)(1) are not inconsistent with Article 23 of
the DSU because the EC has failed to demonstrate that these provi-
sions require the Trade Representative to suspend concessions without
DSB authorization;

(d) Section 306(b) is not inconsistent with Articles I, II, III, VIII and XI of
the GATT 1994 because the EC has failed to demonstrate that this
provision requires the suspension of concessions in a manner incon-
sistent with DSB authorization; and

(e) Sections 301-310 are not inconsistent with Article XVI:4 because they
do not mandate action in violation of any provision of the DSU or
GATT 1994, nor do they preclude action consistent with those obliga-
tions.

IV. ARGUMENTS OF THE PARTIES

A. Overview
4.1 The European Communities argues that Article 23 of the DSU prohibits unilat-
eralist in the framework of the WTO dispute settlement procedures.  Members must await
the adoption of a panel or Appellate Body report by the DSB, or the rendering of an arbi-
tration decision under Article 22 of the DSU, before determining whether rights or bene-
fits accruing to them under a WTO agreement are being denied and whether rulings or
recommendations by the DSB or an arbitrator have been implemented.
4.2 The European Communities indicates that Article 23 also requires Members to
follow the procedures of the DSU on the suspension of concessions and to await an
authorization by the DSB before responding to a failure to comply with such rulings or
recommendations.32

                                                                                                              

32 The European Communities notes that an alternative route with the agreement of the parties to
the dispute would be to follow the procedures under Article 25 of the DSU before an authorization to
suspend concessions is sought.
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4.3 The European Communities states that while Sections 301-310 require the United
States administration to resort to the DSU in respect of WTO matters, they explicitly
mandate the United States administration to proceed unilaterally on the basis of determi-
nations reached independently of the DSB, and without its authorization, once specified
time periods have lapsed. A law that requires resort to the DSU procedures but expressly
stipulates unilateral determinations and actions before the end of these procedures makes
a mockery of the WTO dispute settlement system.
4.4 The European Communities therefore believes that Sections 301-310 must be
amended to make clear that the United States administration is required to act in accor-
dance with the United States' obligations under the WTO agreements in all circumstances
and at all times.
4.5 The European Communities indicates that the obligation set out in Article 23 of
the DSU is one of the key elements in the negotiated balance of rights and obligations of
the Uruguay Round.
4.6 The European Communities states that the European Communities itself as well as
many other countries, consistently took the position in the Uruguay Round that a
strengthened dispute settlement system must include an explicit ban on any government
taking unilateral action to redress what that government judges to be the trade wrongs of
others.
4.7 The European Communities argues that the creation of automatic dispute settle-
ment procedures leave no excuse for any government to take the law into its own hands.
Article 23 of the DSU and Article XVI:4 of the WTO Agreement are the principal reflec-
tions of the outcome of the negotiation in the Uruguay Round on these issues.
4.8 The European Communities indicates that its Regulation on the enforcement of
WTO rights adopted after the Uruguay Round meets both the letter and the spirit of Arti-
cle 23 of the DSU.   This Regulation, generally referred to as the "Trade Barriers Regula-
tion", enables Member States and Community enterprises to request the European Com-
mission to examine obstacles to trade and to initiate international dispute settlement pro-
cedures on such obstacles.33 However, all actions under the Regulation are "subject to
compliance with existing international obligations and procedures".34 Specifically, the
Regulation provides that "where the Community's international obligations require the
prior discharge of an international procedure for consultation or for the settlement of dis-
putes" any response to the obstacle "shall only be decided after that procedure has been
terminated".35 The European Communities has faithfully implemented its obligations
under Article 23 of the DSU and Article XVI:4 of the WTO Agreement and expects all
the other Members of the WTO, including the United States, to do the same.
4.9 According to the European Communities, although the present complaint was
ultimately prompted by the experience of the Communities with the measures the United
States took under Sections 301-310 in the dispute on the European banana regime, this
complaint does not concern those measures. The European Communities indicates that
these measures are presently the subject matter of a different dispute (WT/DS165/1).

                                                                                                              

33 Council Regulation (EC) No. 3286/94 of 22 December 1994, which, according to the European
Communities, lays down Community procedures in the field of the common commercial policy in
order to ensure the exercise of the Community's rights under international trade rules, in particular
those established under the auspices of the World Trade Organization.
34 Ibid., Article 1.
35 Ibid., Article 12.2.
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4.10 The European Communities further argues that this experience did however reveal
the seriousness of the inconsistencies between the requirements under which the USTR is
mandated to act under the domestic law of the United States and the requirements for the
completion of dispute settlement procedures under WTO law. It also confirmed that the
United States has implemented ob torto collo the results of the Uruguay Round into its
legislation, keeping open for itself the possibility of resorting to unilateral measures, in
clear contradiction with its obligations under the DSU.
4.11 The European Communities notes that in the statement of administrative action
submitted by the President to the Congress on 27 September 1994 and approved by the
Congress together with the Uruguay Round Agreements Act of 199436, the United States
announced that

"[t]he administration intends to use section 301 to pursue vigorously for-
eign unfair barriers that violate U.S. rights or deny benefits to the United
States under the Uruguay Round agreements".37

"… There is no basis for concern that the Uruguay Round agreements in
general, or the DSU in particular, will make future Administrations more
reluctant to apply Section 301 sanctions that may be inconsistent with
U.S. trade obligations because such sanctions could engender
DSU-authorized counter-retaliation. Although in specific cases the United
States has expressed its intention to address an unfair foreign practice by
taking action under Section 301 that has not been authorized by the
GATT, the United States has done so infrequently. In certain cases the
United States has taken such action because the foreign government has
blocked adoption of a GATT panel report against it.

Just as the Unites States may now choose to take Section 301 actions that
are not GATT-authorized, governments that are the subject of such actions
may choose to respond in kind. That situation will not change under the
Uruguay Round agreements".38

4.12 According to the European Communities, this way of implementing the results of
the Uruguay Round multilateral trade negotiations is simply incompatible with the inter-
national obligations of the United States resulting from the basic deal that was struck in
Marrakech in 1994.
4.13 The European Communities argues that it is in exchange for a US commitment
not to resort to unilateral determination of the consistency of foreign trade measures with
WTO trade rules and to section 301-type trade restrictions without multilateral authoriza-
tion that the European Communities and other Uruguay Round participants agreed to
accept a dispute settlement system that would allow binding adjudication of all trade dis-
putes coming under the purview of the WTO and a credible enforcement procedure.
4.14 In the view of the European Communities, this deal responded to US criticism of
the perceived imperfections of the GATT dispute settlement system which had been dis-

                                                                                                              

36 Section 101(a) (1).
37 Statement of Administrative Action, reprinted in H.R. Doc. No. 103-316, at 1029 (US Ex-
hibit 11), Chapter B, subchapter 2, littera b (enforcement of US rights), p. 364.
38 Statement of Administrative Action, op. cit., Chapter B, subchapter 2, littera b (enforcement of
US rights), p. 366 (emphasis added).
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cussed at a special session of the GATT Council on unilateralist in 1989,39 i.e. the possi-
bility to block the adoption of adverse panel reports. That possibility has now been re-
moved. Thus, it is only fair for the European Communities to require the United States to
carry out the agreed counterpart of the deal by refraining from mandating recourse to
unilateral section 301-type trade restrictions. This is the deal for which the European
Communities bargained in the Uruguay Round.
4.15 The European Communities argues that it therefore resorted to the present dispute
settlement procedures in order to ensure that the United States brings Sections 301-310,
as such, into conformity with Article 23 of the DSU, as required by Article XVI:4 of the
WTO Agreement.  It follows from these considerations that the present complaint is not
intended in any way to either foreclose or prejudge the resort of the European Communi-
ties to the DSU with respect to the discriminatory specific measures that the United States
has applied or might apply in the future to European exports under Sections 301-310 of
the Trade Act of 1974.
4.16 Also, the European Communities explains the legislative history of Sec-
tions 301-310 as follows:  Under the Trade Expansion Act of 1962, the United States
Congress granted the President the power to take actions against imports under certain
conditions.40 This statute was replaced and expanded by Title III of the Trade Act of
1974, which granted similar powers to the President in its Section 301. The Act also es-
tablished procedures enabling U.S. citizens to petition the government for action against
measures by foreign governments.  This part of the Trade Act of 1974 was amended sev-
eral times, most recently by the Uruguay Round Agreements Act of 1994.41 Title III of the
Trade Act of 1974, as amended, entitled "Relief from unfair trade practices", comprises
Sections 301-310 which set out in detail how the administration is to enforce the United
States rights under trade agreements and respond to certain foreign trade practices.
4.17 The European Communities adds that most of the amendments enacted between
1974 and 1994 were designed to reduce the President's discretion under Section 301.  The
prevailing view in Congress was that the President had not made sufficient use of the
powers under Section 301 because he had given priority to foreign policy concerns over
trade interests.  In the hearings preceding the 1988 amendments, Senator George J.
Mitchell stated:

"The history of Section 301 is a history of administration after admini-
stration of both parties refusing to implement the law. Instead, this presi-
dent and his predecessors have used the wide discretion provided in the
law to deny or to delay taking action sometimes for close to a decade…
The administration will claim that [the proposed Section 301] reforms
limit their discretion.  But it is this very discretion which had led to the
disastrous record of enforcement under Section 301".42

                                                                                                              

39 GATT doc. C/163 of 16 March 1989 (The European Communities referred to the arguments for
example, contained in paras. 4.75-4.81, and 4.374-4.378 of this Report for a more detailed discus-
sion of the negotiating history concerning Article 23 DSU).
40 Trade Expansion Act of 1962, § 252, Pub.L. No. 87-794, 75 Stat. 879.
41 See the description of the legislative history of Section 301 in. Jackson-Davey-Sykes, Legal
Problems of International Economic Relations, Third Edition (West Publishing Co., 1995), page
818.
42 Quoted from Judith Hippler Bello and Alan F. Holmer, The Heart of the 1988 Trade Act. A
Legislative History of the Amendments to Section 301, in Jagdish Bhagwati and Hugh T. Patrick,
Editors, Aggressive Unilateralism. America's 301 Trade Policy and the World Trading System (Har-
vester Wheatsheaf.1990), page 58.
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The Chairman of the Senate Finance Committee, Senator Lloyd Bentsen, took a similar
position:

"We need a trade policy that our trade partners can predict, and I maintain
that requires limits on the President's discretion not to act. He needs
plenty of discretion on what action to take, but limits have to be placed on
his discretion to take no action".43

4.18 The European Communities further states that prior to the 1988 amendments of
Section 301, it was the President who was authorized to determine whether the foreign
government practices were actionable and whether the United States should respond to
them with trade measures.   In 1985, the Congress discussed whether the President's
power should be transferred to the United States Trade Representative ("USTR").  Those
in favour argued that it "will ensure that when decisions are made under Section 301
authority, these decisions will be made primarily for reasons of trade policy" and that it
would "enhance USTR's position as the lead trade agency and ... make it less likely that
trade retaliation would be waived because of foreign policy, defence, or other considera-
tions".44 The administration strongly opposed such a transfer of authority, arguing that the
President required discretion to defend the United States interests effectively, and that the
USTR in any case served at the President's pleasure and could therefore not be expected
to act contrary to the President's views. Moreover, the President was in a better position to
weigh the national and industry-specific interests at stake in a Section 301 investigation.
Ambassador Yeutter, the former USTR, wrote to the Chairman of the Committee on Ways
and Means that

"Section 301 is the H-bomb of trade policy; and in my judgement,
H-bombs ought to be dropped by the President of the United States and
not by anyone else".45

4.19 The United States responds that in its request for the establishment of this Panel,
the European Communities defined its legal challenge to Sections 301-310 of the Trade
Act of 1974 as follows: 

"By imposing specific, strict time limits within which unilateral determi-
nations must be made that other WTO Members have failed to comply
with their WTO obligations and trade sanctions must be taken against
such WTO Members, this legislation does not allow the United States to
comply with the rules of the DSU and the obligations of GATT 1994 in
situations where the Dispute Settlement Body has, by the end of those
time limits, not made a prior determination…".46

4.20 The United States argues that the European Communities thus from the outset has
acknowledged its burden in this case: since it is challenging a law as such, and no specific
action taken pursuant to the law, it must demonstrate that Sections 301-310 themselves do
not allow the US government to act in accordance with its WTO obligations.  As panel
reports cited by the European Communities make clear, a law is not in itself inconsistent

                                                                                                              

43 Quoted from Judith Hippler Bello and Alan F. Holmer, The Heart of the 1988 Trade Act. A
Legislative History of the Amendments to Section 301, in Jagdish Bhagwati and Hugh T. Patrick,
Editors, Aggressive Unilateralism. America's 301 Trade Policy and the World Trading System (Har-
vester Wheatsheaf.1990), page 59.
44 Quoted from Bello and Holmer, op. cit., page 51.
45 Quoted from Bello and Holmer, op. cit., page 52.
46 Circulated on 2 February 1999 as document WT/DS152/11 (emphasis added).
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with a WTO Member's obligations unless that law mandates action which violates those
obligations, even if the law does not preclude such action. The question before this Panel
is therefore straightforward: do Sections 304(a)(2)(A), 306(b) and 305(a) of the Trade Act
of 1974 mandate actions that are inconsistent with US obligations under the Understand-
ing on Rules and Procedures Governing the Settlement of Disputes ("DSU") and the Gen-
eral Agreement on Tariffs and Trade 1994 ("GATT 1994")?
4.21 According to the United States, the European Communities falls woefully short of
demonstrating that they do.  The European Communities ignores key provisions of the
statute and engages in tortured readings of others in an unsuccessful attempt to find even
the narrowest of WTO violations – that if WTO dispute proceedings were to require the
maximum time authorized under the DSU, Sections 304(a)(2)(A), 306(b) and 305(a)
would require US government determinations and actions shortly before formal – and
inevitable – adoption of panel, Appellate Body and arbitral findings which have already
been issued.  However, not even this claim is true.  Sections 301 - 310 of the Trade Act of
1974 on their face ensure that the US government may make its determinations and take
actions in a manner which is fully consistent with DSU Article 23 and GATT 1994 Arti-
cles I, II, III, VIII and XI.  The statute does not require the USTR to make a unilateral
determination that US agreement rights have been denied, nor does it impose time limits
which preclude prior action by the Dispute Settlement Body either to support US deter-
minations or to authorize actions responding to another Member's failure to comply with
DSB recommendations.
4.22 The United States maintains that the USTR need not and may not, under Sec-
tion 304(a)(1), determine that US agreement rights have been denied if there are not
adopted panel or Appellate Body findings to that effect.  The requirement to make a de-
termination within 18 months is not frustrated by the need to comply with the additional
statutory requirement that a determination that agreement rights have been denied must be
based on the results of dispute settlement proceedings.  The USTR is required under Sec-
tion 304(a)(1) to base a determination of whether agreement rights have been denied on
the results of WTO dispute settlement proceedings.  Thus, in the event that a dispute set-
tlement panel were to fail to complete its proceedings within the time frames provided for
in the DSU and Section 304(a)(2)(A), the USTR would not be able to make a determina-
tion that US agreement rights have been denied.  On this basis, she could determine that
dispute settlement proceedings had not yet finished, and that a determination concerning
US agreement rights would be made following completion of these proceedings.  She
could also, for example, terminate the Section 304 investigation on the basis of the fact
that information necessary to make her Section 304(a)(1) determination is not available,
then reinitiate another case.  The USTR has terminated and reinitiated Section 302 inves-
tigations before, including in the Bananas dispute,47 and has terminated investigations
without making a determination on numerous occasions.48

4.23 The United States adds with respect to Section 306(b) that the European Commu-
nities is simply wrong in asserting that there are "explicit requirements to make a determi-
nation within a specified time frame whether … failure to implement DSB recommenda-
tions has occurred".  When the USTR considers non-implementation to have occurred,
this is not a determination.  Moreover, there are no "specified time frames" for such a

                                                                                                              

47 The United States refers to Termination of Investigation; Initiation of New Investigation and
Request for Public Comments: European Union Banana Regime, 60 Fed. Reg. 52026 (1995) (US
Exhibit 18).
48 The United States provides a list as US Exhibit 13.
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"consideration".  Inasmuch as a consideration is no more than a belief, the USTR may, at
any time – before, during or after the reasonable period of time – consider that another
Member has not implemented DSB rulings and recommendations, just as a Member may
consider, may believe, that another Member has violated its WTO obligations before,
during and after the deadline for submitting a request to establish a panel at a given DSB
meeting.  Section 306 provides only that if, during the 30 days following the reasonable
period, the USTR considers that non-implementation has occurred, she shall determine
whether to avail herself of Article 22 procedures.  Indeed, as Article 22 is currently
drafted, she must avail herself of these procedures within this time frame if the United
States is to preserve its WTO rights.  However, nothing prevents her from not considering
during that 30-day period that non-implementation has occurred.
4.24 The United States argues that nothing in Sections 301-310 requires the US gov-
ernment to act in violation of its WTO obligations.  To the contrary, Section 303(a) of the
Act requires the USTR to undertake WTO dispute settlement proceedings when a WTO
agreement is involved,49 and Section 304(a)(1)(A) provides that the USTR will rely on the
results of those proceedings when determining whether US agreement rights have been
denied.50 Likewise, Section 301(a)(2)(A) explicitly indicates that the USTR need not take
action when the DSB has adopted a report finding no denial of US WTO rights.51 The
European Communities acknowledges that these provisions, the core provisions estab-
lishing the relationship between Sections 301-310 and the WTO dispute settlement proc-
ess, are "in conformity with the principles set out in Article 23".
4.25 The United States argues that as the complaining party to this proceeding, the
European Communities bears the burden of presenting evidence and arguments sufficient
to establish a presumption that Sections 301-310 of the Trade Act of 1974 are inconsis-
tent with the DSU and GATT 1994.52 In this case, the evidence is the language of Sec-
tions 301-310 and how this language is interpreted and applied under United States law.53

Under well-established GATT and WTO jurisprudence and practice which the European
Communities appears to accept, a law may be found inconsistent with a Member's WTO
obligations only if it precludes a Member from acting consistently with those obligations.
The European Communities must therefore demonstrate that Sections 301-310 do not
permit the United States government to take action consistent with US WTO obligations –
that this legislation in fact mandates WTO-inconsistent action.  The European Communi-
ties has failed to meet this burden.  Its analysis of the language of Sections 301-310 ig-
nores pertinent statutory language and relies on constructions not permitted under US
law.   Sections 301-310 of the Trade Act of 1974 are fully consistent with US WTO rights
and obligations.
4.26 The European Communities argues that it has basically submitted to the panel's
examination a single, fundamental claim, which is supported by a number of arguments:
by adopting, maintaining on its statute book and applying Sections 301-310 (as they are
presently worded) after the entry into force of the Uruguay Round Agreements (i.e. after 1

                                                                                                              

49 Section 303(a), 19 U.S.C. § 2413(a)(2).
50 Section 304(a)(1)(A), 19 U.S.C. § 2414(a)(2)(A).
51 The United States notes that all of these provisions predate the conclusion of the Uruguay
Round.
52 Appellate Body Report on United States – Measures Affecting Imports of Woven Wool Shirts
and Blouses from India ("US – Shirts and Blouses"), adopted 23 May 1997, WT/DS33/AB/R, p. 14.
53 Appellate Body Report on India – Patent Protection for Pharmaceutical and Agricultural
Chemical Products ("India – Patents (US)"), adopted 16 January 1998, WT/DS50/AB/R, para. 65.
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January 1995) the United States has breached the historical deal that was struck in Marra-
kech between the United States on the one hand, and the other Uruguay Round partici-
pants, among them its major trading partners like the European Communities and the
developing countries, on the other hand.
4.27 The European Communities indicates that that deal, which it has proposed to call
the "Marrakech Deal", has found its expression in the legal texts of the WTO Agreements,
inter alia in Articles 3, 21, 22 and, most importantly, 23 of the DSU and Article XVI:4 of
the Marrakech Agreement. It is the trade-off between the practical certainty of adoption
by the DSB of panel and Appellate Body reports and the authorizations for Members to
suspend concessions (an explicit US request54) and the complete and definitive abandon-
ing by the United States of its long-standing policy of unilateral action. The second leg of
the deal, which is the core of the present panel procedure, has been enshrined in the fol-
lowing WTO provisions:

(a) Strengthening of the multilateral system (Article 23 of the DSU and the
related provisions under Articles 21 and 22)

(b) Security and predictability of the multilateral trading system (Article 3 of
the DSU)

(c) Ensuring the conformity of domestic law (Article XVI:4 of the Marrakech
Agreement)

4.28 The European Communities states that Article 23 of the DSU prohibits unilater-
alist in the framework of the WTO dispute settlement procedures. Members must await
the adoption of a panel or Appellate Body report by the DSB before determining that
rights or benefits accruing to them under a WTO agreement are being denied and that
rulings or recommendations by the DSB have not been implemented.
4.29 In the view of the European Communities, Article 23 also requires WTO Mem-
bers to follow the procedures of the DSU, including the procedure under Article 21.5,
before determining a failure to comply with such rulings or recommendations and to await
an authorization by the DSB before resorting to the suspension of concessions or other
obligations, where applicable on the basis of the level of such suspension determined by
an arbitration decision under Article 22 of the DSU.
4.30 The European Communities further argues that Article 3 of the DSU describes the
dispute settlement system of the DSU as "a central element in providing security and pre-
dictability to the multilateral trading system". As the Appellate Body has indicated in the
EC – Computer Equipment report,55 the objective of the "security and predictability of the
multilateral trading system" is also an object and purpose of the WTO Agreements them-
selves. It is the reflection of the general principle of public international law "pacta sunt
servanda" (Article 26 of the Vienna Convention of the Law of Treaties), which requires
that international agreements be performed in good faith. According to the Appellate
Body report in India - Patent Protection for Pharmaceutical and Agricultural Chemical

                                                                                                              

54 According to the European Communities, the United States confirmed indirectly the EC views
in the following phrase: "… the United States infrequently expressed its intention to take retaliatory
action, and such action was often a response to a trading partner's decision to obstruct dispute set-
tlement proceedings". The European Communities does not warrant, of course, the statement of the
United States defining the retaliatory actions also in the past as "infrequent". The reality, as all the
third parties have shown, is quite different.
55 Appellate Body Report on European Communities/United Kingdom/Ireland – Customs Classifi-
cation of Certain Computer Equipment ("EC – Computer Equipment"), adopted 26 June 1998,
WT/DS62/AB/R - WT/DS67/AB/R - WT/DS68/AB/R.
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Products56, this means in practice not merely the possibility for the Members' executive
authorities to act consistently with WTO law, but requires WTO Members to provide "a
sound legal basis" in domestic law for the measures required to implement their WTO
obligations. The Appellate Body ruling was adopted at the request of the United States
and should therefore be easily accepted by the United States as applicable also in the pre-
sent case.
4.31 The European Communities further states that Article XVI:4 of the Marrakech
Agreement is a fundamental, additional principle of the WTO legal system governing the
relationship between domestic laws, regulations and administrative procedures (i.e. the
entire domestic law of each WTO Member) and WTO law that applies over and above the
obligation under general public international law enshrined in Articles 26 and 27 of the
Vienna Convention on the Law of Treaties. In fact, Article 27 of the Vienna Convention
on the Law of Treaties spells out a negative obligation to refrain from invoking the do-
mestic law in order to justify any departure from the international obligation undertaken
by a State.
4.32 According to the European Communities, Article XVI:4 of the Marrakech
Agreement establishes a positive obligation to ensure the conformity of such domestic law
with their WTO obligations. Therefore, in cases where pre-existing domestic law was
inconsistent with the new WTO obligations, including those under Article 23 of the DSU,
Members were required to amend their domestic laws, regulations or administrative pro-
cedures.
4.33 For the European Communities, this also constitutes a fundamental difference
from the pre-existing rules under the Protocol of Provisional Application (PPA) of GATT
1947 and the protocols of accession that permitted the maintenance of mandatory legisla-
tion inconsistent with the GATT 1947. Article XVI:4 not only confirms the abrogation of
the PPA in the Introduction to the General Agreement on Tariffs and Trade 1994, but
requires WTO Members to be pro-active in ensuring, on their own initiative, the confor-
mity of all of their internal law with WTO law. This task had to be accomplished by the
United States no later than 1 January 1995.
4.34 The European Communities argues that the violation by the United States of its
obligations enshrined in the above WTO provisions inevitably entails also a violation of
Articles I, II, III, VIII and XI of the GATT 1994.
4.35 The European Communities maintains that Sections 301-310 breach the
above-mentioned provisions and fundamentally undermine the Marrakech deal. The EC's
main legal grounds supporting this basic claim, which will be examined in turn in more
detail below, are threefold:

(a) Sections 301-310, on their face, mandate unilateral action by the US
authorities in breach of Article 23 of the DSU (and consequently of Arti-
cles I, II, III, VIII and XI of the GATT 1994). This is true both under the
former GATT 1947 standards concerning mandatory versus discretionary
legislation and the present standards under the GATT 1994 and the Mar-
rakech Agreement, which the European Communities considers the rele-
vant sources of law applicable after the entry into force of the WTO
Agreements. The European Communities recalls that the issue of the stan-
dards applicable to determine whether legislation is genuinely discretion-
ary was examined at length, as shown below.

                                                                                                              

56 Appellate Body Report on India – Patents (US), op. cit.
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(b) In addition, Sections 301-310, even if they could be interpreted to permit
the USTR to avoid WTO-inconsistent determinations and actions, could
not be regarded as a sound legal basis for the implementation of the US
obligations under the WTO. The lack of this "sound legal basis" produces
a situation of threat and legal uncertainty against other WTO Members
and their economic operators that fundamentally undermines the "security
and predictability" of the multilateral trading system.

(c) Furthermore, Sections 301-310 are not in conformity with the United
States' WTO obligations since they are an expression of a deliberate pol-
icy creating a pattern of executive action which is biased against
WTO-conformity. Even if Sections 301-310 could be interpreted to pro-
vide the USTR with a legal basis for the implementation of the United
States' obligations under the WTO, they could not be considered to be in
conformity with WTO law within the meaning of Article XVI:4 of the
Marrakech Agreement.

4.36 In the view of the European Communities, the arguments presented by the United
States are entirely unconvincing. In particular, it defies common sense when the United
States asserts

(a) that the verb "shall" in Sections 301-310 should be read to mean "may";

(b) that definite deadlines like those in Section 306 could be considered an
"invitation" to the executive authorities, without showing a legal basis for
such a reading of the text;

(c) that the legislation always authorizes USTR to determine that rights of the
United States have not been denied and no failure to implement DSB rec-
ommendations has occurred, while the text of Section 304(a)(1) requires
the USTR to base her determinations on the results of the investigation
initiated under Section 302;

(d) that a chapter heading called "Mandatory action" containing a mandatory
list of retaliatory measures or, in the alternative, the possibility of entering
into a bilateral agreement whose main conditions are set by the law, shows
that the executive has broad discretion what action to take;

(e) that the power of the President to give specific directions to the USTR in
individual cases covers also the right to bar the USTR from implementing
actions required by the text of Sections 301-310 and which are qualified
as "mandatory" by the US Congress; and

(f) that the existence of a limited exception left in the hands of the President,
which has never been used so far, conveys to the law the character of dis-
cretionary legislation.

4.37 The European Communities further argues that this is of course by no means a
theoretical debate only. Sections 301-310 were drafted by the United States in the present
convoluted way in order to correspond to a very precise, albeit illegitimate, goal.
4.38 According to the European Communities, eminent scholars have expressed their
view on this particular aspect. For instance, Professor Robert E. Hudec wrote:

"Section 301 is an intricate maze of mandatory commands in one place
and extremely wide loopholes in the other. One needs a wiring diagram to
trace whether mandatory commands given in one part will actually reach
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their final target without passing through at least one discretionary exit
point. Even with the aid of such a diagram, one cannot predict actual out-
comes".57

4.39 The European Communities also indicates that Professor John H. Jackson testified
before the Senate Foreign Relations Committee as follows:

"Although there are plausible ways to interpret the statutory provisions of
regular Section 301 so as to give the President discretion to act consis-
tently with the Uruguay Round dispute settlement rules, in a few cases,
particularly in Section 301(a) (mandatory provision) the interpretations to
do this are a bit strained. It would clearly therefore be better if the statute
were amended to give the President and the Trade Representative in all
cases under the statute the discretion to act in a way consistently with U.S.
international obligations".58

4.40 According to the European Communities, these comments were prompted also by
the consideration that the uncertainty about the possible use by the United States of uni-
lateral measures "inconsistent with the Uruguay Round dispute settlement rules" defeats
the purpose pursued by the Uruguay Round participants when they agreed to adopt the
DSU: namely to provide security and predictability to the multilateral trading system (Ar-
ticle 3.2 of the DSU). This objective was subsequently confirmed by the Appellate Body
in EC – Computer Equipment case (WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R)
where it affirmed that security and predictability are "an object and purpose of the WTO
Agreement, generally, as well as of the GATT 1994".
4.41 In the view of the European Communities, despite these comments and
well-advised suggestions of eminent lawyers well versed in international trade law, the
statute was adopted without amendment.
4.42 The European Communities notes that this comes as no surprise when considering
the legislative history of the 1988 Trade Act which is at the origin in particular of the
present draft of Section 301 (Mandatory action). During the hearings before the Senate
Committee on Finance, 100th Congress, 1st session, Robert Strauss, former Special Trade
Representative is quoted in an exchange with Senator Bob Packwood, Chairman of that
Committee, as follows:

Sen. Packwood: "Do you think any trade [bill] that we have should require
mandatory retaliation?"

Mr. Strauss: "Well, I am a little hesitant to require mandatory retaliation
…I hate to make [Section 301] mandatory. I think somewhere in be-
tween…[M]ore mandatory is a bum choice of words".

Sen. Packwood: "But not compulsory".59

The advice to "make retaliation mandatory but not compulsory" was frequently referred to
throughout the debate in the Senate on mandatory retaliation.

4.43 The European Communities thus concludes that everything indicates that the ap-
parent confusion in Sections 301-310 is nothing else than a deliberate policy. In fact, the

                                                                                                              

57 Robert E. Hudec, Thinking About the New Section 301: Beyond Good and Evil, in:. Jagdish
Bhagwati and Hugh T. Patrick, Editors, Aggressive Unilateralism. America's 301 Trade Policy and
the World Trading System (Harvester Wheatsheaf 1990), page 122.
58 Senate Committee on Foreign Relations, Hearing on the World Trade Organisation, June 14,
1994 (testimony of Professor John H. Jackson).
59 Senate Committee on Finance, 100th Congress, 1st session, pt.1, 44-45.



Report of the Panel

838 DSR 2000:II

European Communities is convinced that the United States, by maintaining a legislation
on the statute book which  on its face and by its intent mandates unilateral determinations
and actions in breach of US obligations under the DSU and the GATT, implements a
deliberate policy pursuing a double objective, which could be called the "Damocles sword
effect".
4.44 The European Communities further states that on the one hand, the very existence
of Sections 301-310, with their mixture of clear-cut mandatory provisions inconsistent
with the DSU patched together with convoluted exceptions, creates a climate of legal
uncertainty that entails by itself immediate and very concrete trade effects.
4.45 The European Communities maintains that in particular, the constant threat of
imposition of unilateral measures has an influence on the behaviour and the decisions of
the economic operators. In practice, the fact of the filing of a petition or the simple publi-
cation of a notice in the Federal Register announcing the initiation of an investigation,
within the concrete context of the provisions contained in Sections 301-310 and the pub-
licly known interpretation given by the US administration and the Congress, creates
"chilling" trade effects that may range from the slowing down of importation of products
to the more radical stoppage of any bilateral trade with the United States in those prod-
ucts. The recent events in the banana dispute, where retaliatory measures stopping the
trade of some specific non-banana related products were adopted while the procedure for
authorization to suspend concessions within the WTO had not yet been concluded, dem-
onstrate what could happen to practically any trade operator once the unilaterally set
deadlines in Sections 301-310 have expired in a given dispute.
4.46 For the European Communities, on the other hand, the present text and intent of
Sections 301-310 are used by the United States as a "bargaining" tool in order to extract
trade concessions from their trading partners, which they are not bound to make under
WTO law, by threatening the violation of commitments the United States has assumed
under WTO law. Whatever one may think about the legitimacy of this type of action out-
side the WTO, this is no longer acceptable in the WTO system, which was established on
the basis of multilateralism, equality and law.
4.47 The European Communities argues that the Damocles sword effect is thus very
real. The European Communities would refer the Panel not only to its own experience,
but also to the cases described in the third party submissions filed by practically all of the
most important trading partners of the United States.
4.48 The European Communities contends that Canada, Korea, Hong Kong China,
India, Japan and Brazil, all insist on the Damocles sword effects - which they experienced
themselves even after the conclusion of the Uruguay Round - and they all concur with the
European Communities in indicating to the panel the unacceptable effects of this legisla-
tion with regard to the security and predictability of international trade.
4.49 In response, the United States claims that the European Communities, con-
fronted with the need to find a legal basis to justify what is in essence a political case, has
been forced to rely on false assumptions, speculation and miscalculations.  Such an ap-
proach would be fatal to any complaining party seeking to meet its burden of proof, and
this case is no exception.
4.50 In the view of the United States, the European Communities claims that Sec-
tions 301-310 of the Trade Act of 1974 on their face mandate a violation of US WTO
obligations.  The European Communities challenges no particular application of this leg-
islation.  Rather, it argues that the legislation by its terms "does not allow the United
States to comply with the rules of the DSU and the obligations of GATT 1994" because of
time frames in the statute.
4.51 The United States maintains that the terms of Sections 301-310 are readily avail-
able and may easily be compared to the requirements of DSU Article 23.  Sec-
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tions 301-310 do not prevent the United States from following to the letter the require-
ments of the DSU.  This legislation provides ample discretion to the United States Trade
Representative to pursue and comply with multilateral dispute settlement procedures in
every instance.  The United States notes that the European Communities cites with ap-
proval the conclusion of Professor Hudec that Section 301 includes "extremely wide
loopholes", which further reinforces the fact that Section 301 provides for very broad
discretion.  The European Communities may not assume that the USTR will exercise this
discretion in a WTO-inconsistent manner, nor may the European Communities assume
away discretionary elements of the statute in order to make its case.  The European Com-
munities has taken on the task of demonstrating that Sections 301-310 mandate a WTO
violation, and it has failed.
4.52 The United States explains that as the European Communities made clear, this
case does not call for the Panel to examine whether the actions of either party in connec-
tion with the Bananas case were consistent with their WTO obligations.  Nevertheless,
the reason this case has been filed is because the European Communities found itself in
the position of having failed to comply with DSB rulings and recommendations in that
matter.  The EC's reaction to that situation was:  to bring this case.  EC officials publicly
and loudly attempted to cast the issue in Bananas as one of US unilateralist, and declared
a case against Section 301 the appropriate response.  In other words, the European Com-
munities decided to bring a political case to distract attention from itself.
4.53 The United States argues that notwithstanding its political origins, this case must
not be about politics, but about law.  The issue before the Panel is not whether Sec-
tions 301-310 of the Trade Act of 1974 are popular or desirable; rather, it is whether the
European Communities has demonstrated that this legislation "does not allow" the United
States to comply with DSU rules, as the European Communities asserts in its panel re-
quest.
4.54 In the view of the United States, the European Communities has brought a politi-
cal case that is in search of a legal argument.  It is apparent that this search continues.
Having unsuccessfully argued that Sections 301-310 mandate violations of DSU Arti-
cle 23 based on a comparison of statutory and DSU time frames, the European Communi-
ties now argues that DSU time frames are irrelevant.  Indeed, the European Communities
appears to argue that the textual obligations set forth in the DSU and WTO Agreement are
irrelevant.  In their stead, the European Communities posits a "new legal environment", in
which certain discretionary legislation may be treated as mandatory, and may be found to
violate an unspecified and non-existent obligation to avoid "uncertainty".  The EC's ap-
proach to this case is driven by its desire for a specific result at the expense of sound legal
reasoning.  This approach reinforces the fact that its goal is political, and its legal ap-
proaches without merit.
4.55 The United States argues that the EC's main objective in, and approach to, this
proceeding is illustrated by two statements in the EC's answers to the Panel's questions:

"It is true that Article 23.2(a) of the DSU was drafted with Sec-
tions 301-310 of the Trade Act of 1974 in mind.  But this means, of
course, that the Uruguay Round participants had also in mind the threat to
the security and predictability of the international trade relations created
by the text of the Trade Act as it was drafted in the 1988 version.  They
had therefore in mind the need to insert in the covered agreements lan-
guage that would constitute the second leg of what the EC has proposed in
its oral statement of 29 June to call the 'Marrakesh deal'.

A law that requires a determination in all cases whether a violation of
WTO law has occurred therefore comprises the requirement to determine
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in certain cases that a violation of WTO law has occurred.  Such a law
therefore mandates determinations that are inconsistent with Article 23".

4.56 According to the United States, the first quotation illustrates the EC's view of the
purpose of DSU Article 23:  as a tool to attack Sections 301-310.  However, the EC's
intention to use DSU Article 23 against Sections 301-310 has been hamstrung by the fact
that this legislation does not mandate any violation of DSU Article 23 or any other WTO
obligation.  The European Communities itself quotes the conclusions of Professors Jack-
son and Hudec that, "there are plausible ways to interpret the statutory provisions of
regular Section 301 as to give the President discretion to act consistently with the Uru-
guay Round dispute settlement rules", and that Section 301 includes "extremely wide
loopholes".  Under the well-established principle that discretionary legislation is not
WTO-inconsistent if it permits WTO-consistent action, Sections 301-310 cannot be found
inconsistent with DSU Article 23.  This is because Sections 301-310 provide adequate
discretion for the United States to comply with DSU rules and procedures in each and
every case.
4.57 The United States is of the view that the EC's response to this situation has been
to develop novel and untenable definitions of the term "mandatory", as illustrated by the
second quotation, and to create out of whole cloth new WTO obligations centering on
"security and predictability" where the text of the WTO Agreement, including the DSU,
cannot be stretched to achieve the EC's political objectives.  Apparently unwilling to go
so far as Hong Kong and dispense with the distinction between mandatory and discretion-
ary legislation altogether, the European Communities now argues that the Panel should
disregard the clear and consistent delineation between discretionary and mandatory meas-
ures set forth in each and every GATT and WTO panel report that has dealt with the issue,
and instead redefine "mandatory" to include a law which might "in certain cases" be exer-
cised in violation of DSU Article 23.   The European Communities further asks the Panel
to find that avoiding "uncertainty" and ensuring "security and predictability" are not only
objectives of the WTO and DSU, but are obligations, or else require the Panel to adopt
interpretations of DSU Article 23 and WTO Agreement Article XVI:4 that are at odds
with the actual text of those provisions.
4.58 The United States states the Panel must reject these requests.  The European
Communities has failed to meet its burden in this dispute on either the law or the facts.
The continued applicability of the rule distinguishing mandatory and discretionary legis-
lation is clear, as is the ordinary meaning of the text of DSU Article 23 and WTO Arti-
cle XVI:4.  It is also clear that Sections 301-310 provide more than adequate discretion to
the USTR to comply with DSU Article 23 and other WTO obligations in every case.
Section 304 permits the USTR to base her determinations on adopted panel and Appellate
Body findings in every case.  And Section 306 permits, in every case, the USTR to re-
quest and receive DSB authorization to suspend concessions in accordance with DSU
Article 22.  As Japan correctly notes, "laws are not inconsistent with WTO rules when …
discretion [to comply with WTO obligations] is given to administrators under the laws".
Sections 301-310 are thus consistent with DSU Article 23, WTO Agreement Arti-
cle XVI:4, and GATT 1994 Articles I, II, III, VIII and XI.
4.59 The United States argues that with respect to WTO Agreement Article XVI:4, it is
important to recognize that a measure must first violate some other WTO commitment in
order to violate Article XVI:4.  The ordinary meaning of the text of this provision makes
this clear: "Each Member shall ensure the conformity of its laws, regulations and admin-
istrative procedures with its obligations as provided in the annexed Agreements".  If those
laws, regulations and administrative procedures conform with the obligations in the an-
nexed agreements, including the DSU, there is no violation of Article XVI:4.  The Euro-
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pean Communities may not assume that Sections 301-310 violate the DSU for the pur-
pose of finding a violation of Article XVI:4.
4.60 The United States asserts that in the end, the legal analysis of whether Sec-
tions 301-310 are consistent with US WTO obligations must focus on the text of the pro-
visions setting forth those obligations.  It must focus on the language of the Agreement.
Not on objectives, and not on alleged deals so recently invented that their names have to
be "proposed".  The rights and obligations of the Members of the World Trade Organiza-
tion are found in the text of the agreements they negotiated.  The text reflects, better than
any paraphrasing by any Member, the objectives and purposes of all Members when they
negotiated those agreements.   The Panel's analysis must begin, and end with text.
4.61 The United States argues that the question in this dispute, and the only question,
is whether Sections 301-310 command the United States to violate specific WTO obliga-
tions found in the text of DSU Article 23, WTO Agreement Article XVI:4 and GATT
1994 Articles I, II, III, VIII and XI.  The answer to this question is no, and the only way
the European Communities can achieve its desired political result is to assume bad faith
on the part of another WTO Member.  This it may not do.
4.62 The United States further states that if ever there were a case which emphasized
the importance of the rule of law, this is that case.  The law is the protector of both the
weak and the strong, equally.  It protects the small and the large, equally.  It protects the
popular and the unpopular, equally.  While there are cases where the small and weak are
grateful for the restraints it places on the powerful, there are others in which the law pro-
vides a shelter to the unpopular, whatever its size, when it has done no wrong.  The
United States knows that Sections 301-310 are not popular.  But the WTO and the DSU
are not a club to be used in a popularity contest against any one Member.  If they are
credibly to protect the weak, they must also protect the strong against attacks not on what
they have done, but on who they are.  And a  statute does no wrong unless it commands
authorities to violate their WTO obligations.
4.63 According to the United States, here at the WTO, the law, the substantive provi-
sions of the WTO Agreement and its annexes, enforced through the provisions of the
dispute settlement system, provides security and predictability to all WTO Members.
That security and predictability rests firmly on a mode of legal analysis which focuses
first and foremost on the text of the Agreement, because that is what the Members have
agreed to.  It is the text which they signed; it is the text which they submitted to their leg-
islatures for approval by the representatives of their people.  The Members brought to the
negotiation of the text a number of objectives and purposes, some of which are explicitly
listed in the text, and some of which are not.  In either case, however, those objectives and
purposes are reflected in the agreement text itself.  There can be no security and predict-
ability in the multilateral trading system if the explicit rules Members have agreed to may
be ignored in favour of a mode of analysis driven by a desire to achieve a specific result.
The law must apply equally to all, and in all cases.
4.64 The United States notes that by its terms of reference, this dispute is not about
something the United States has done.  Because of this, it is not proper to speculate about
what the United States might do, any more than it would be proper for the United States
to bring a case based on speculation that another Member will not act in accordance with
its obligations.  The only way that a panel may rule on something that a Member might do
in the future is if that Member's law commands it to do it.  It may not be assumed that
they will not fulfill their solemn international obligations if they are in a position to do so.
Only when a Member has crossed the line, by enacting a law which does not permit com-
pliance with its international obligations, has it created a situation in which other Mem-
bers have a legitimate and non-speculative basis for assuming that another Member will
not abide by its international obligations.  Only then will those Members find the security
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and predictability of their trade threatened in a manner distinguishable from the
ever-present uncertainty as to whether other Members will fulfill their obligations.
4.65 The United States contends that as has been clear from the outset of this case,
Sections 301-310 allow the USTR to comply fully with US obligations under the WTO
Agreement and its annexes.  This law does not command the USTR to violate the WTO
obligations of the United States.  This law by its mere existence violates none of these
obligations.  The EC's transparent efforts to turn this proceeding into a forum for making
political attacks on US trade policy only highlight the absolute void at the center of its
legal case.   It has none.  This Panel must find that the European Communities has failed
to meet its burden of establishing that Sections 301-310 of the Trade Act of 1974 are
inconsistent with DSU Article 23, WTO Agreement Article XVI:4 and GATT 1994 Arti-
cles I, II, III, VIII and XI, and that Sections 301-310 are therefore not inconsistent with
these obligations.

B. WTO Provisions at Issue - DSU Article 23.2(a) and (c)
4.66 The European Communities points out that the parts of Article 23 of the DSU
relevant in this proceeding are:

"1. When Members seek the redress of a violation of obligations or
other nullification or impairment of benefits under the covered agreements
or an impediment to the attainment of any objective of the covered agree-
ments, they shall have recourse to, and abide by, the rules and procedures
of this Understanding

2. In such cases, Members shall:

(a) not make a determination to the effect that a violation has oc-
curred, that benefits have been nullified or impaired or that the attainment
of any objective of the covered agreements has been impeded, except
through recourse to dispute settlement in accordance with the rules and
procedures of this Understanding, and shall make any such determination
consistent with the findings contained in the panel or Appellate Body re-
port adopted by the DSB or an arbitration award rendered under this Un-
derstanding;

…

(c) follow the procedures set forth in Article 22 to determine the level
of suspension of concessions or other obligations and obtain DSB
authorization in accordance with those procedures before suspending con-
cessions or other obligations under the covered agreements in response to
the failure of the Member concerned to implement the recommendations
and rulings within that reasonable period of time".

4.67 The European Communities claims that these provisions clearly oblige the United
States to refrain from unilaterally determining whether another Member has denied rights
or benefits under a WTO agreement to the United States and whether DSB rulings and
recommendations have been implemented.  They also leave no doubt that obligations
under the GATT and the GATS may be suspended in response to a failure to comply with
DSB rulings and recommendations only upon the grant of an authorization by the DSB.
4.68 The United States notes that Article 23.2(a) provides that Members shall:

"not make a determination to the effect that a violation has occurred, that
benefits have been nullified or impaired or that the attainment of any ob-
jective of the covered agreements has been impeded, except through re-
course to dispute settlement in accordance with the rules and procedures
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of this Understanding, and shall make any such determination consistent
with the findings contained in the panel or Appellate Body report adopted
by the DSB or an arbitration award rendered under this Understanding".

4.69 The United States argues that thus, for there to be a violation of Article 23.2(a):
(1) there must be a determination that a WTO agreement violation has occurred; and (2)
that determination is not consistent with panel or Appellate Body report findings adopted
by the DSB or an arbitration award rendered under the DSU.   Because the European
Communities has not, as part of this case, alleged that a specific US determination vio-
lates Article 23.2(a), the European Communities must show that, under Sections 301-310,
the USTR is required to make a violation determination, and to do so in a manner incon-
sistent with panel or Appellate Body findings adopted by the DSB.
4.70 The United States states that Article 23.2(c) requires Members to "follow the pro-
cedures set forth in Article 22 to determine the level of suspension of concessions or other
obligations and obtain DSB authorization in accordance with those procedures before
suspending concessions or other obligations" when a Member has failed to implement
DSB rulings and recommendations.  Again, no actual case involving the suspension of
concessions is before this Panel.  It is thus not possible to determine whether the United
States in such a concrete case actually complied with the requirements of Article 22.  The
only question, then, is whether Section 306(b) commands the USTR not to follow Arti-
cle 22 procedures or to suspend concessions without DSB authorization.  The United
States indicates that it manifestly does not.  Nothing in Section 306(b) or in Sec-
tion 305(a) prevents the USTR from complying to the letter with Article 22 procedures,
including DSB authorization.
4.71 The European Communities adds that international customary law recognizes
that a party to a treaty breached by another party may reciprocally suspend proportional
obligations under the treaty.60 However, it is also recognized that this right may only be
exercised in accordance with any provision in the treaty applicable in the event of a
breach.61

4.72 The European Communities maintains that Articles XXII and XXIII of the GATT
1947 were such provisions.  Clair Wilcox, a drafter of the Havana Charter for an Interna-
tional Trade Organization (ITO), from which these provisions derived, explained their
rationale as follows:

"We have introduced a new principle in international economic relations.
We have asked the nations of the world to confer upon an international
organization the right to limit their power to retaliate.  We have sought to
tame retaliation, to discipline it, to keep it within bounds. By subjecting it
to the restraints of international control, we have endeavoured to check its
spread and growth, to convert it from a weapon of economic warfare to an
instrument of international order".62

4.73 The European Communities states that this idea was forcefully expressed in Arti-
cle 92 of the Havana Charter:

"Reliance on the Procedures of the Charter

                                                                                                              

60 Vienna Convention on the Law of Treaties, Article 60.1.
61 Ibid., Article 60.4.
62 UN document E/PC/T/A/PV6, page 4.
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1. The Members undertake that they will not have recourse, in rela-
tion to other Members and to the Organization, to any procedure other
than the procedures envisaged in this Charter for complaints and the set-
tlement of differences arising out of its operation.

2. The Members also undertake, without prejudice to any other in-
ternational agreement, that they will not have recourse to unilateral eco-
nomic measures of any kind contrary to the provisions of this Charter".

4.74 According to the European Communities, international customary law also recog-
nizes that a fundamental change of circumstances not foreseen by the parties to a treaty
may, under certain conditions, be invoked as a ground for terminating or withdrawing
from the treaty.63 However, the right of a party to such action may in principle be exer-
cised only with respect to the treaty as a whole.64 International customary law does not
entitle a party to a treaty to perform its obligations selectively on the ground that the bal-
ance of interest under the treaty has shifted to its disadvantage.
4.75 The European Communities argues that in respect of the GATT 1947, the United
States did not consider itself prevented from taking unilateral restrictive trade actions.65 In
its view, unilateral measures were justified because the dispute settlement procedures of
Article XXIII were based on consensus and the approval of the suspension of obligations
in response to another contracting party's failure to observe obligations could therefore be
blocked by the defendant party.
4.76 In the view of the European Communities, the United States also did not consider
itself bound by the unconditional most-favoured-nation principle of the GATT 1947 be-
cause it enabled contracting parties to obtain the benefit of negotiated market access
commitments or new rules even if they had not contributed to the liberalization efforts or
accepted the new rules.
4.77 According to the European Communities, the United States believed that these
features of the GATT 1947 justified resorting to unilateral trade measures inconsistent
with the GATT whenever the GATT mechanisms did not produce results meeting its ex-
pectations.  In 1989, during a special session of the GATT Council of Representatives on
unilateral measures, the United States explained:

"Wherever it could, the United States would challenge unfair practices
under the dispute settlement provisions of the General Agreement or the
Tokyo Round Codes, but where other contracting parties prevented or im-
peded that process or blocked efforts to ensure that their practices were
covered by multilateral disciplines, the United States would act to protect
its interests.  If such action was considered unilateral, it should be never-
theless recognized as perfectly justifiable, responsive action necessitated
by the failure of bilateral or multilateral efforts to address a problem.  The
way to minimize or avoid unilateralist was to create a credible multilateral
system - by strengthening the existing system".66

4.78 The European Communities further argues that the Uruguay Round ended with a
considerably strengthened multilateral system:

                                                                                                              

63 Vienna Convention on the Law of Treaties, Article 62.
64 Ibid., Article 44.
65 Cf. Statement of Administrative Action, op. cit.
66 GATT document C/163 of 16 March 1989, page 4.
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(a) the possibility of blocking the dispute settlement procedures was elimi-
nated;

(b) the Uruguay Round results were adopted as a "single undertaking" re-
placing the GATT 1947. This ensured that, notwithstanding the
most-favoured-nation provisions of the GATT 1947, only those countries
that accepted the additional obligations were accorded the corresponding
rights;

(c) as a result, all WTO Members are now bound by agreements similar to the
Tokyo Round Codes and the main areas the United States had found
missing in the GATT 1947 - protection of intellectual property rights and
trade in services - were made subject to enforceable rules.

4.79 The European Communities contends that as a counterpart, the United States ac-
cepted the obligations in Article 23 of the DSU, the introductory clause of which reads:

"When Members seek the redress of a violation of obligations or other
nullification or impairment of benefits under the covered agreements or an
impediment to the attainment of any objective of the covered agreements,
they shall have recourse to, and abide by, the rules and procedures of this
Understanding".

4.80 The European Communities considers this provision to be one of the cornerstones
of the multilateral trading system.  Security and predictability in international trade rela-
tions is inconceivable unless each and every WTO Member scrupulously submits all trade
disputes to the DSU procedures.
4.81 According to the European Communities, if Members take the law into their own
hands and unilaterally impose their own views on their rights under the WTO by threat-
ening or taking measures violating their obligations, they risk provoking spirals of re-
taliatory actions that would jeopardize the results of half a century of trade negotiations.

C. Evidentiary and Other Matters

1. Burden of Proof and Fact-Finding Concerning Domestic Law
4.82 The European Communities argues that according to the Appellate Body's deci-
sion in United States - Measure Affecting Imports of Woven Wool Shirts and Blouses from
India,

"The foundation of dispute settlement under Article XXIII of the GATT
1994 is the assurance to Members of the benefits accruing directly or indi-
rectly to them under the GATT 1994.  This was true as well of dispute
settlement under the GATT 1947.  If any Member should consider that its
benefits are nullified or impaired as the result of circumstances set out in
Article XXIII, then dispute settlement is available.  With respect to com-
plaints of violation of obligations pursuant to Article XXIII:1(a) of the
GATT 1994, Article 3.8 of the DSU codifies previous GATT 1947 prac-
tice:

'In cases where there is an infringement of the obligations
assumed under a covered agreement, the action is consid-
ered prima facie to constitute a case of nullification or im-
pairment.  This means that there is normally a presumption
that a breach of the rules has an adverse impact on other
Members parties to that covered agreement, and in such
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cases, it shall be up to the Member against whom the
complaint has been brought to rebut the charge'.

Article 3.8 of the DSU provides that in cases where there is an infringe-
ment of the obligations assumed under a covered agreement – that is, in
cases where a violation is established – there is a presumption of nullifi-
cation or impairment.  Article 3.8 then goes on to explain that "the Mem-
ber against whom the complaint has been brought" must rebut this pre-
sumption.  However, the issue in this case is not what happens after a
violation is established;  the issue in this case is which party must first
show that there is, or is not, a violation. …

In addressing this issue, we find it difficult, indeed, to see how any system
of judicial settlement could work if it incorporated the proposition that the
mere assertion of a claim might amount to proof.  It is, thus, hardly sur-
prising that various international tribunals, including the International
Court of Justice, have generally and consistently accepted and applied the
rule that the party who asserts a fact, whether the claimant or the respon-
dent, is responsible for providing proof thereof. Also, it is a gener-
ally-accepted canon of evidence in civil law, common law and, in fact,
most jurisdictions, that the burden of proof rests upon the party, whether
complaining or defending, who asserts the affirmative of a particular claim
or defence.  If that party adduces evidence sufficient to raise a presump-
tion that what is claimed is true, the burden then shifts to the other party,
who will fail unless it adduces sufficient evidence to rebut the presump-
tion".67

4.83 The European Communities considers that in the India - Patents (US) case, the
Appellate Body refined its above-mentioned milestone decision by addressing the specific
issue of the authority of Panels and the Appellate Body when interpreting India's munici-
pal law (i.e. a domestic law of a Member) as follows:

"In public international law, an international tribunal may treat municipal
law in several ways. Municipal law may serve as evidence of facts and
may provide evidence of state practice.  However, municipal law may also
constitute evidence of compliance or non-compliance with international
obligations.  For example, in Certain German Interests in Polish Upper
Silesia, the Permanent Court of International Justice observed:

It might be asked whether a difficulty does not arise from
the fact that the Court would have to deal with the Polish
law of July 14th, 1920.  This, however, does not appear to
be the case.  From the standpoint of International Law and
of the Court which is its organ, municipal laws are merely
facts which express the will and constitute the activities of
States, in the same manner as do legal decisions and ad-
ministrative measures.  The Court is certainly not called
upon to interpret the Polish law as such;  but there is
nothing to prevent the Court's giving judgment on the
question whether or not, in applying that law, Poland is

                                                                                                              

67 WT/DS33/AB/R, chapter IV, page 12 and following.
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acting in conformity with its obligations towards Germany
under the Geneva Convention. (original emphasis)

In this case, the Panel was simply performing its task in determining
whether India's 'administrative instructions' for receiving mailbox appli-
cations were in conformity with India's obligations under Article 70.8(a)
of the TRIPS Agreement.  It is clear that an examination of the relevant
aspects of Indian municipal law and, in particular, the relevant provisions
of the Patents Act as they relate to the 'administrative instructions,' is es-
sential to determining whether India has complied with its obligations un-
der Article 70.8(a).  There was simply no way for the Panel to make this
determination without engaging in an examination of Indian law.  But, as
in the case cited above before the Permanent Court of International Jus-
tice, in this case, the Panel was not interpreting Indian law 'as such';
rather, the Panel was examining Indian law solely for the purpose of de-
termining whether India had met its obligations under the TRIPS Agree-
ment.  To say that the Panel should have done otherwise would be to say
that only India can assess whether Indian law is consistent with India's
obligations under the WTO Agreement.  This, clearly, cannot be so".

4.84 In the view of the European Communities, more specifically on the issue of which
of the parties bore the burden of determining the interpretation of India's domestic law in
order to assess its conformity with the TRIPs Agreement, the Appellate Body then added
the following:

"The Panel states:

'As the Appellate Body report on Shirts and Blouses
points out, 'a party claiming a violation of a provision of
the WTO Agreement by another Member must assert and
prove its claim'.  In this case, it is the United States that
claims a violation by India of Article 70.8 of the TRIPS
Agreement.  Therefore, it is up to the United States to put
forward evidence and legal arguments sufficient to dem-
onstrate that action by India is inconsistent with the obli-
gations assumed by India under Article 70.8.  In our view,
the United States has successfully put forward such evi-
dence and arguments.  Then, ... the onus shifts to India to
bring forward evidence and arguments to disprove the
claim.  We are not convinced that India has been able to
do so (footnotes omitted)'.

This statement of the Panel is a legally correct characterization of the ap-
proach to burden of proof that we set out in United States - Shirts and
Blouses. However, it is not sufficient for a Panel to enunciate the correct
approach to burden of proof;  a Panel must also apply the burden of proof
correctly.  A careful reading of paragraphs 7.35 and 7.37 of the Panel Re-
port reveals that the Panel has done so in this case.  These paragraphs
show that the United States put forward evidence and arguments that In-
dia's 'administrative instructions' pertaining to mailbox applications were
legally insufficient to prevail over the application of certain mandatory
provisions of the Patents Act.  India put forward rebuttal evidence and ar-
guments.  India misinterprets what the Panel said about "reasonable
doubts".  The Panel did not require the United States merely to raise "rea-
sonable doubts" before the burden shifted to India.  Rather, after properly
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requiring the United States to establish a prima facie case and after hear-
ing India's rebuttal evidence and arguments, the Panel concluded that it
had 'reasonable doubts' that the 'administrative instructions' would prevail
over the mandatory provisions of the Patents Act if a challenge were
brought in an Indian court".

4.85 The European Communities finally points out that in the context of the Argentina
– Textiles and Apparel (US) panel procedure, the United States submitted its views on
how the burden of proof should be shared between the parties to the dispute when consid-
ering the interpretation of a Member's domestic law:

"The United States contended that, by any standard, the evidence submit-
ted by the United States was sufficient to establish a presumption of a
violation of Article II.  In fact, the Panel needed look no further than the
face of the Argentine resolutions and decrees imposing the specific duties
that were the subject of this dispute. … Previous GATT jurisprudence had
made clear that this potential, in and of itself, was a sufficient basis for the
Panel to find that Argentina had violated Article II.

The United States also argued that a Panel could condemn Argentina's
mandatory minimum specific import duties even if they were not yet being
applied".68

4.86 The European Communities further argues that the panel in the Argentina – Tex-
tiles and Apparel (US) case assessed the legal situation as follows:

"We consider that when the Appellate Body refers to the obligation of the
complainant party to provide sufficient evidence to establish a "presump-
tion", it refers to two aspects: the procedural aspect, i.e. the obligation for
the complainant to present the evidence first, but also to the nature of evi-
dence needed.  In the present case, we consider that it was for the United
States to raise a presumption that Argentina did violate the provisions of
Article II of GATT.  Then, it is for Argentina to provide sufficient evi-
dence to rebut the said presumption.  When, however, Argentina is
claiming a specific affirmative defense, such that its national challenge
procedure can be used to correct any alleged violation of GATT rules, it is
for Argentina to raise first a presumption that such system operates in a
way that there is, in effect, no infringement of GATT/WTO rules".69

4.87 In the view of the European Communities, it appears from the above mentioned
quotations from earlier Panel and Appellate Body reports that, in the specific case at
hand, the European Communities is subject to the burden of proving the existence of the
attacked US domestic legislation (i.e. Sections 301-310).  Moreover, the European Com-
munities bears the burden to establish the existence of a prima facie violation of the pro-
visions of the covered agreements invoked in its request for establishment of this Panel.
4.88 The European Communities contends that the Appellate Body therefore con-
cluded that, while panels cannot interpret domestic law as such, they can examine it to
determine whether the WTO Member has met its obligations.  Otherwise, so the Appellate
Body ruled, only the defendant itself would be able to assess whether its law is consistent

                                                                                                              

68 Panel Report on Argentina – Measures Affecting Imports of Footwear, Textiles, Apparel and
Other Items ("Argentina – Textiles and Apparel (US)"), adopted 22 April 1998, WT/DS56/R, paras.
3.199-3.200.
69 Ibid., para. 6.37.
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with its obligations. This could clearly not be so.  The Appellate Body noted that
GATT/WTO panels had conducted a detailed examination of domestic law to determine
its conformity with GATT/WTO obligations. The Appellate Body cited,70 as an example,
the GATT panel on United States - Section 337 of the Tariff Act of 193071 which con-
ducted a detailed examination of the relevant United States' legislation and practice to
determine whether Section 337 was consistent with Article III.4 of the GATT 1947.
4.89 The European Communities states that it may therefore be concluded that the
United States could not validly claim that only it can interpret its own laws and that the
Panel would consequently have to rely on the United States' interpretation of Sec-
tions 301-310 to determine whether they are in conformity with WTO law.
4.90 The European Communities maintains that with all these elements in mind, it
appears that the interpretation of the burden of proof suggested by the United States itself
in the Argentina – Textiles and Apparel (US) case constitutes an appropriate way forward
in the context of this particular dispute.
4.91 The European Communities argues that it is thus required

(a) to submit the text of the relevant provisions of Sections 301-310 and

(b) to indicate how, on their face, their wording is in contradiction with the
US WTO obligations.

4.92 According to the European Communities, in particular, it has shown and will
further show that the text of Sections 301-310 mandates determinations and actions in
violation of Articles 3, 21, 22 and 23 of the DSU and, consequently, of Articles I, II, VIII
and XI of the GATT 1994; it has shown and will further show that Sections 301-310 do
not provide a sound legal basis for the executive actions necessary to implement US WTO
obligations, thus violating the good faith implementation principle under the Vienna
Convention on the Law of Treaties and Article 3.2 of the DSU; finally, it has shown and
will further show that the text, structure, design and architecture of Sections 301-310
create a pattern of executive practice that undermines the substantial objectives of the
WTO thus also violating Article XVI:4 of the Marrakech Agreement.  This already meets
the burden of proof of the European Communities and therefore shifts the burden upon
the United States as the respondent.
4.93 The European Communities then maintains that in any case, ad abundantiam, it
submitted and will submit as further evidence additional contextual documentation and
information concerning the official interpretation by the US executive authorities and the
Congress. Finally, the European Communities also provided, and will continue to pro-
vide, additional proof by submitting contextual evidence concerning the practice followed
by the United States in the practical implementation of Sections 301-310.
4.94 In the EC's view, at the end of this procedure, given the particular context of this
case and having considered the specific obligations of positive action enshrined in Arti-
cle XVI:4 of the Marrakech Agreement, a legal uncertainty that might persist with respect
to the interpretation of Sections 301-310 should play to the detriment of the respondent,
in its capacity of WTO Member on which legally lies the obligation to ensure the com-
patibility of its internal legislation with WTO obligations as from 1 January 1995.

                                                                                                              

70 Appellate Body Report on India – Patents (US), op. cit., para. 67.
71 Panel Report on United States - Section 337 of the Tariff Act of 1930 ("US – Section 337"),
adopted on 7 November 1989 , BISD 36S/345.
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4.95 The United States responds that as the complaining party, it is the European
Communities, not the United States, that bears the burden of proof in this case.72 As a
result, the European Communities is obligated to establish a prima facie case with respect
to each of the elements necessary to demonstrate the violations alleged.  Establishing a
prima facie case requires presenting both sufficient legal arguments and, where factual
issues are in dispute, adequate supporting evidence.  The Appellate Body has made this
clear, stating that a panel should begin "its analysis of each legal provision by examining
whether the [complaining party] has presented evidence and legal arguments sufficient to
demonstrate that the … measures were inconsistent with the obligations assumed by the
[responding party] under each article of the [applicable] agreement addressed by the
Panel".73

4.96 The United States further argues that to establish a prima facie case, the European
Communities must provide evidence and arguments sufficient to establish a presumption
that Sections 301-310 violate a provision of a WTO agreement.74 In this regard, the Ap-
pellate Body has stated, "we find it difficult, indeed, to see how any system of judicial
settlement could work if it incorporated the proposition that the mere assertion of a claim
might amount to proof . . . [T]he party who asserts a fact … is responsible for providing
proof thereof".75

4.97 The United States asserts that absent such a showing, the United States, as the
responding party, need not rebut the allegations.  The Appellate Body has explained that
"[o]nly after such a prima facie determination has been made by the Panel may the onus
be shifted to the [responding party] to bring forward evidence and arguments to disprove
the complaining party's claim".76 The United States notes that, despite this fact, it has
nevertheless rebutted each EC claim.
4.98 According to the United States, the EC's statements in this case with respect to
whether Sections 301-310 mandate determinations and actions violating DSU Article 23
have consisted of mere assertions, a fact exemplified by the statement of the European
Communities that it had met its burden simply by providing a copy of the text of Sec-
tions 301-310.  The United States reiterates that the EC's case rests on numerous unsup-
ported, erroneous assumptions.  To meet its burden, the European Communities must in
fact prove why, under US law, each and every one of the EC assumptions identified by
the United States is correct, and why, under US law, the interpretations of Sec-
tions 301-310 put forward by the United States are incorrect.

                                                                                                              

72 The United States cites Appellate Body Report on US – Shirts and Blouses, op. cit., p. 14 as
stating that "it is a generally-accepted canon of evidence in civil law, common law and, in fact, most
jurisdictions, that the burden of proof rests upon the party, whether complaining or defending, who
asserts the affirmative of a particular claim or defence".
73 Appellate Body Report on EC – Measures Affecting Meat and Meat Products (Hormones) ("EC
- Hormones"), adopted 16 January 1998, WT/DS26/AB/R, WT/DS48/AB/R, para. 109; see also,
Appellate Body Report on US - Shirts and Blouses, op. cit., p. 16 ("a party claiming a violation of a
provision of the WTO Agreement by another Member must assert and prove its claim"); and Appel-
late Body Report on India – Patents (US), op. cit., para. 74 (noting that the Panel had "properly
requir[ed] the [complaining party] to establish a prima facie case" before proceeding to the next step
of its evaluation of the claim at issue).
74 Appellate Body Report on US - Shirts and Blouses, op. cit., p. 13.
75 Ibid., p. 14.
76 Appellate Body Report on EC - Hormones, op. cit., para. 109; see also, Appellate Body Report
on US - Shirts and Blouses, op. cit., p. 14.



US - Section 301 Trade Act

DSR 2000:II 851

4.99 The United States points out that in meeting its burden in this dispute, the Euro-
pean Communities may not rely on "mere assertions".77 The European Communities
claims that it may meet its burden merely by submitting the text of Sections 301-310,
because the statute on its face mandates a violation.  It cites Argentina – Textiles and
Apparel (US) for this proposition. However, in Argentina – Textiles and Apparel (US),
the issue was whether Argentina's law provided for a tariff in excess of bound rates, and
the United States demonstrated that the law did, in fact, provide for such a tariff.  Moreo-
ver, contrary to the impression the European Communities attempts to leave, the United
States made its case not only through an analysis of the law, but also through submission
of data and charts relating to average prices and specific transactions.  As a result, the
burden shifted to Argentina.78

2. Relevance of the US Statements before the Panel and
Statement of Administrative Action

4.100 The European Communities indicates the International Court of Justice has, in a
limited number of cases, considered unilateral declarations made by high State represen-
tatives as internationally binding on that State. Moreover, some GATT 1947 panels have
attached legal value to declarations made by a party to a panel procedure concerning the
future exercise of the discretionary power conferred to it domestically by a legislative act.
4.101 In the view of the European Communities, in the East Greenland case,79 the dec-
laration at issue was made by the Minister of Foreign Affairs of Norway in a bilateral
meeting with a representative of Denmark. The declaration had to do with a dispute over
the territorial sovereignty with regard to certain parts of Eastern Greenland.
4.102 According to the European Communities, it is clear that this situation is not com-
parable with the present situation, because while the Permanent Court of International
Justice considered that such a declaration was binding on Norway, this declaration had a
recipient and was made in a context similar to that of the conclusion of an international
agreement.
4.103 The European Communities considers this case irrelevant for present purposes,
because in the East Greenland case the issue of the application and correct interpretation
of a piece of domestic legislation was not at stake. This could never have been achieved
by a declaration made in private during a bilateral contact between governments. The
situation described in the judgement does not in fact resemble a unilateral declaration of
the executive branch of the Norwegian government, but was made in bilateral contacts
aimed at settling a dispute over territorial sovereignty.
4.104 The European Communities argues that in the Nuclear Tests case,80 the Interna-
tional Court of Justice dealt with unilateral public declarations of high representatives of

                                                                                                              

77 The United States cites Appellate Body Report on US – Shirts and Blouses, op. cit., p. 14 as
stating that "we find it difficult, indeed, to see how any system of judicial settlement could work if it
incorporated the proposition that the mere assertion of a claim might amount to proof . . . [T]he party
who asserts a fact . . . is responsible for providing proof thereof".
78 See Panel Report on  Argentina –Textiles and Apparel (US), op. cit., paras. 6.41-6.65.
79 Judgement of the Permanent Court of International Justice of 5 April 1933 on the Legal Status
of Eastern Greenland, PCIJ Reports 1933, p. 21 (cf. specifically p. 71 referring to the reply by the
Minister of Foreign Affairs of Norway to a request by the representative of Denmark).
80 Judgement of the International Court of Justice of 20 December 1974 in the Nuclear Tests Case,
ICJ Reports 1974, 253 (cf. specifically para. 43).
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France, including the President of the French Republic concerning the termination of
atmospheric nuclear tests. In this context, the ICJ states the following:

"When it is the intention of the State making the declaration that it should
become bound according to its terms, that intention confers on the decla-
ration the character of a legal undertaking, the State being thenceforth le-
gally required to follow a course of conduct consistent with the declara-
tion. An undertaking of this kind, if given publicly, and with an intent to
be bound, even though not made within the context of international nego-
tiations, is binding".

It appears from the judgement that the ICJ considered the intent of being bound, the pub-
lic character of the declaration and the rank of the representatives of France decisive for
its finding that the declaration created international obligations for France.

4.105 The European Communities asserts that in the circumstances of the present case,
the situation is quite different, because the European Communities is confronted with the
issue of the application and correct interpretation of a piece of domestic US law, i.e. Sec-
tions 301-310 of the US Trade Act of 1974.
4.106 According to the European Communities, even if it were demonstrated (quod non)
that the executive branch of the US government has broad discretion on how to apply
Sections 301-310 in individual cases, it must be recalled that, as a matter of fact, the
United States has already made an official and public declaration by its President con-
cerning the way in which it intends to apply Sections 301-310 in cases of disputes under
the procedures instituted by the WTO in form of the Statement of Administrative Action.
4.107 The European Communities states that the Statement of Administrative Action
was approved by the US Congress together with the Uruguay Round Agreements and is
thus domestically binding on the executive branch of the US government. As the United
States has explained itself, the Statement of Administrative Action is "an authoritative
expression by the Administration concerning its views regarding the interpretation and
application of the Uruguay Round agreements, both for purposes of U.S. international
obligations and domestic law".81

4.108 The European Communities points out that as the Panel is aware, the Statement of
Administrative Action contains the following portion:

"There is no basis for concern that the Uruguay Round agreements in gen-
eral, or the DSU in particular, will make future Administrations more re-
luctant to apply section 301 sanctions that may be inconsistent with U.S.
trade obligations because such sanctions could engender DSU-authorized
counter-retaliation. Although in specific cases the United States has ex-
pressed its intention to address an unfair foreign practice by taking action
under section 301 that has not been authorized by the GATT, the United
States has done so infrequently. In certain cases, the United States has
taken such action because a foreign government has blocked adoption of a
GATT panel report against it.

Just as the United States may now choose to take section 301 actions that
are not GATT authorized, governments that are the subject of such actions

                                                                                                              

81 The European Communities points out that, according to Section 101(a) of the Uruguay Round
Agreements Act of 1994, the US Congress approves (1) the trade agreements resulting from the
Uruguay Round of multilateral trade negotiations and (2) the statement of administrative action that
was submitted to Congress on 27 September 1994.
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may choose to respond in kind. That situation will not change under the
Uruguay Round agreements. The risk of counter-retaliation under the
GATT has not prevented the United States from taking action in connec-
tion with such matters as semiconductors, pharmaceuticals, beer, and
hormone-treated beef".82

4.109 The European Communities further contends that it is obvious that this portion of
the Statement of Administrative Action provides for an authoritative interpretation of the
Uruguay Round Agreements Act that undermines the security and predictability of inter-
national trade relations. Moreover it announces in very clear terms a policy: the United
States will not feel impeded by its international obligations to have recourse to retaliatory
action.
4.110 The European Communities maintains that in the presence of these explicit indi-
cations on the political intentions and the legal texts as they stand, the explanation given
by the United States83 is by no means reassuring.
4.111 In this context, the European Communities recalls that, after the entry into force
of the Uruguay Round agreements, the United States has as a matter of fact resorted to
retaliatory action without having recourse to WTO dispute settlement procedures or with-
out awaiting the result of the relevant WTO dispute settlement procedure in at least two
well-documented cases (Japan - Autos and EC – Bananas III).84 The assertions made by
the United States therefore give rise to the additional concern that the US administration
apparently considers itself to be judge and jury also with regard to the applicability of the
WTO dispute settlement procedures ratione materiae.85

4.112 The European Communities goes on to state that it appears thus obvious that the
statements made so far by the US representatives in the present procedure are of a com-
pletely different nature from the declaration considered binding by the ICJ in the Nuclear
Tests case.
4.113 The European Communities further argues that this legal assessment would not
change even if those statements were incorporated into the Panel report. In fact, the
statements made in the present case by the US representatives were not made with the
intent to create an international obligation by a person empowered to undertake a sub-

                                                                                                              

82 Statement of Administrative Action, op. cit., p. 366 et seq.
83 The European Communities quotes the US following argument: "The last paragraph on page
366 of the Statement of Administrative Action does not relate to a situation in which the United
States is seeking redress for the denial of US WTO rights, and thus is not covered by DSU Arti-
cle 23, nor is it otherwise within the terms of reference of this dispute". The European Communities
would also underline that it does not agree with the United States that the terms of reference of this
panel include in any way a limitation of the examination of Sections 301-310. With respect to the
EC claims of violation of WTO provisions listed in doc. WT/DS152/11, Sections 301-310 are under
the scrutiny of this panel in their entirety. The same is also valid for the US  comments on a state-
ment from Korea.
84 The European Communities claims that these cases are documented by Japan.
85 According to the European Communities, this concern is corroborated by the following para-
graph from the Statement of Administrative Action (at the top of p. 366):

"Neither section 301 nor the DSU will require the Trade Representative to invoke DSU
dispute settlement procedures if the Trade Representative does not consider that a matter
involves a Uruguay Round agreement. Section 301 will remain fully available to address
unfair practices that do not violate U.S. rights or deny U.S. benefits under the Uruguay
Round agreements and, as in the past, such investigations will not involve recourse to
multilateral dispute settlement procedures".
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stantial legal commitment on behalf of the United States.86 It is thus obvious that none of
the conditions on which the judgement of the ICJ in that case was based is fulfilled in the
present case.
4.114 According to the European Communities, in any event, the problem of the present
case is not the absence of a clearly defined international commitment, because that al-
ready exists in the form of Article 23 of the DSU which clearly was accepted by the
United States as part of the Uruguay Round agreements. Rather, it is the subsequent im-
plementation of that international obligation into the US legislation by the United States
legislature, compounded by the Statement of Administrative Action, that runs counter to
the United States obligation to respect its international commitments.
4.115 The European Communities further notes that at the same time, US executive
determinations and actions add to the uncertainty as to the willingness of the United
States to respect its international obligations in future.
4.116 The European Communities claims that given the importance of the United States
in the multilateral trade relations and within the institutional framework of the WTO, this
situation is the source of uncertainty and unpredictability, which is unacceptably detri-
mental to the multilateral trading system.
4.117 The European Communities further states that, looking at the panel findings in the
Superfund case,87 it must be recalled that in that case the panel accepted the statement of
the United States only because it considered that the United States had discretion to act in
accordance with its statement. In addition, that decision was adopted in a legal situation
where the strict interpretation of mandatory legislation under the PPA had a decisive in-
fluence on the examination of domestic legislation.
4.118 According to the European Communities, the only possible way for a panel to
"marry" the limitation of the "existing legislation" clause of the PPA with the need to
control the implementation of the broadly-defined discretionary legislation was, in cases
such as the "Superfund", to obtain promises or commitments concerning the exercise of
the discretionary power in the future.
4.119 In the EC's opinion, there is no reason for a WTO panel to follow the legal path of
the US - Superfund panel under the new WTO rules. In fact, in the present case, given the
new legal environment after the entry into force of the WTO Agreements and in particular
of Article XVI:4 of the Marrakech Agreement, and given also the public policy statement
contained in the Statement of Administrative Action made by the highest representative of
the executive branch of the US government and approved by its legislative branch, a sim-
ple statement to the Panel in a meeting behind closed doors without revoking the State-
ment of Administrative Action in this regard would clearly be insufficient to lift the un-
certainty created by the Statement of Administrative Action.
4.120 In the view of the United States, Section 304(a)(1) requires that determinations
under that section be made "on the basis of the investigation initiated under Section 302
and the consultations (and the proceedings, if applicable, under section 303)".  The "pro-

                                                                                                              

86 In the EC's view, this power is generally vested in the Head of State, the Head of Government
and the Minister of Foreign Affairs. Any other representative of the State would either have to be
specifically accredited or need full powers to be able to make a substantial commitment under public
international law (cf. Art. 7 VCLT).
87 Panel Report on United States – Taxes on Petroleum and Certain Imported Substances ("US –
Superfund"), adopted 17 June 1987, BISD 34S/136, in particular, para. 5.2.9 in fine.
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ceedings" under Section 303 are dispute settlement proceedings.88 Moreover, such pro-
ceedings would be "applicable" in any case involving a trade agreement, since Sec-
tion 303 requires that dispute settlement procedures under a trade agreement be invoked
in any case involving a trade agreement, if no mutually acceptable resolution has been
achieved.89

4.121 The United States indicates that its Administration has, in the Statement of Ad-
ministrative Action approved by Congress, provided its "authoritative expression … con-
cerning its views regarding the interpretation and application of the Uruguay Round
agreements, … for purposes of domestic law".90 The Statement of Administrative Action
must, by law, be treated as the authoritative expression concerning the interpretation of
the statute in any judicial proceeding.91 The Statement of Administrative Action at page
365-366 provides that the USTR will:

• invoke DSU dispute settlement procedures, as required under current law;

• base any section 301 determination that there has been a violation or de-
nial of U.S. rights under the relevant agreement on the panel or Appellate
Body findings adopted by the DSB;

• following adoption of a favorable panel or Appellate Body report, allow
the defending party a reasonable period of time to implement the report's
recommendations; and

• if the matter cannot be resolved during that period, seek authority from the
DSB to retaliate.92

4.122 The United States explains that it is an established principle of US statutory con-
struction that the administering agency's interpretation of a statute is entitled to deference
if the statute is "silent or ambiguous with respect to [a] specific issue". Chevron, U.S.A.,
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43.  In such circum-
stances, the court must uphold the agency's interpretation as long as it is based upon a
"permissible construction" of the statute.  Ibid.   The agency's interpretation need not be
the "only possible construction", Sullivan v. Everhart, 494 U.S. 83, 89 (1990), nor must it
be the construction the court would have selected in the first instance.  Chevron, 467 U.S.
at 844.  A court errs by substituting "its own construction of a statutory provision for a
reasonable interpretation made by [the agency]".  Ibid.  The court's duty is not to weigh
the wisdom of the agency's legitimate policy choices.  Suramerica de Aleaciones Lami-
nadas, C.A. v. United States, 966 F.2d 660, 665 (Fed. Cir.. 1992).  Thus, under US law,
the USTR's interpretations of its authority to undertake multiple determinations, determi-
nations other than violation/non-violation determinations, or termination of investigations
would receive such deference in a US court – to the extent such determinations would be

                                                                                                              

88 The United States notes that Section 303(a)(2) provides that if dispute settlement consultations
under a trade agreement have not resulted in a mutually acceptable resolution, the Trade Representa-
tive shall request "proceedings" under the "formal dispute settlement procedures provided under such
agreement".
89 Ibid.
90 Statement of Administrative Action, op. cit., p. 1.
91 The United States refers to 19 U.S.C. § 3512(d) as stating that "[t]he statement of administrative
action approved by Congress under section 3511(a) of this title shall be regarded as an authoritative
expression by the United States concerning the interpretation and application of the Uruguay Round
Agreements and this Act in any judicial proceeding in which a question arises concerning such in-
terpretation or application".
92 Statement of Administrative Action, op. cit., pp. 365-366 (emphasis added).
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subject to judicial review at all.93 Likewise, the USTR's interpretation of Sec-
tion 304(a)(1) as requiring her to rely on DSB-adopted findings in determining that US
WTO agreement rights have been denied would be accorded such deference.
4.123 The United States indicates that it is not merely offering assertions of its legal
authority.  Rather, these interpretations are reflected in longstanding practice, in investi-
gations predating this case and predating the WTO.  Under US law, these interpretations
would be entitled to deference, and, in examining whether the statute commands
WTO-inconsistent action, the Panel is required to examine the meaning of the statute as it
would be interpreted under US law.94

4.124 The United States further argues that another legal basis for US interpretations of
statutory provisions is the US principle of statutory construction known as legislative
ratification.  As the US Supreme Court has stated, this principle provides that Congress is
presumed to be aware of an administrative or judicial interpretation of a statute and to
adopt that interpretation when it re-enacts a statute without change.  Lindahl v. Office of
Personnel Management, 470 U.S. 768, 783, citing Albemarle paper Co. v. Moody, 422
U.S. 405, 414 n.8 (1975).
4.125 The United States also states that the multiple determinations in Oilseeds predated
the WTO, and the fact that Congress did not amend the statute to prevent such determina-
tions when other amendments were made in 1994 supports the view that the Administra-
tion's interpretation is permitted.  Similarly, the USTR's practice of applying Sec-
tions 301-310 to make determinations other than simple "yes/no" determinations on
whether agreement rights have been denied, and to terminate Section 302 investigations
before making a determination, predates 1994.  Exhibit 13 describes examples of this
long-standing practice since 1988, though it predates 1988 as well.  And, although Con-
gress amended section 301 in 1994, it did not amend it to undermine the USTR's inter-
pretation or application of Sections 301-310, even though it was fully aware of how it was
being applied.
4.126 The European Communities disagrees with the US introduction of an entirely
new defence at this late stage. The European Communities stresses the fact that the new
US arguments are very similar to those submitted by India in the India - Patents (US)
case. They were rejected by the panel and the Appellate Body at the request of the US as a
complainant in that case.95

4.127 The European Communities further states that the quotation of the AB report in
India - Patents (US), paragraph 65 [in fact 66], is incorrect.  The Appellate Body did not
state that "the Panel is required to examine the meaning of the statute as it would be inter-
preted under US law".  Rather, the correct quotation, which has an entirely different
meaning, is the following:

"… as in the case cited above before the Permanent Court of International
Justice, in this case, the Panel was not interpreting Indian law "as such";
rather, the Panel was examining Indian law solely for the purpose of de-
termining whether India had met its obligations under the TRIPS Agree-
ment".

                                                                                                              

93 The United States points out that if, in fact, these determinations were not reviewable, the
USTR's interpretations would be definitive.
94 The United States refers to Appellate Body Report on India – Patents (US), op. cit., para. 65.
95 Ibid., para. 69, "… like the Panel, we are not persuaded that India's "administrative instructions"
would prevail over the contradictory mandatory provisions of the Patents Act".
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4.128 The United States rebuts the EC argument that the US response raises a new
defense, and that allegedly similar arguments were rejected in India – Patents (US).  Both
of the EC’s contentions are incorrect.  First, the United States has not raised a new de-
fense.  The US discussion of judicial deference under U.S. law was directly responsive to
the Panel’s request for the textual or other legal basis which permits the USTR to make
multiple determinations –  a factual issue in this dispute.  While the textual basis for the
USTR’s interpretation is sufficiently clear, the doctrine of judicial deference would serve
as an additional basis under US law were a US court to consider the statutory language
ambiguous.
4.129 The United States also contends that the EC’s references to India – Patents (US)
fail to support its position.  The Appellate Body, in paragraphs 65-66 of its report in India
– Patents (US), emphasizes that it was necessary in that case to examine Indian law to
determine its compliance with India’s international obligations.  Domestic law consists
not only of statutory provisions, but of domestic legal rules concerning the interpretation
of those provisions or, in the case of India – Patents (US), domestic rules concerning
conflicts between laws.  In India – Patents (US), the Appellate Body examined "the rele-
vant provisions of the Patents Act as they relate to the 'administrative instructions'" at
issue in that case96; in other words, the Appellate Body examined whether there was any
support under Indian law for India’s assertion that unpublished, unwritten administrative
instructions would prevail over a conflicting statute explicitly mandating a WTO viola-
tion.  India in that case failed to provide sufficient evidence that, under Indian law, the
instructions would prevail.
4.130 In the US view, the doctrine of judicial deference to an agency’s interpretation of
its statute is part of U.S. law, though it would only become relevant in this dispute were
the panel to conclude that there was some ambiguity as to whether a particular provision
of Sections 301-310 commanded specific actions violating a WTO obligation.  In fact, as
the U.S. has explained throughout this proceeding, the statute contains no such ambiguity.
On its face, the U.S. statute does not command violation determinations in the absence of
DSB-adopted findings, and in fact requires that any such determinations be based on the
results of WTO proceedings.97

4.131 According to the United States, however, should the Panel find the statute am-
biguous, the US Executive Branch interpretation of the statute is of great importance un-
der US law.  First, many Executive Branch determinations are not subject to judicial re-
view.  As already noted, if this were the case with respect to Section 301 determinations,
the USTR interpretation would be definitive under US law.  Second, even if a US court
were to review such determinations, and even if that court were to conclude that the
statutory language is ambiguous, it would be required under US law to interpret that lan-
guage in light of the Chevron standard of judicial deference.
4.132 The United States recalls again that the burden in this dispute lies with the Euro-
pean Communities. As already discussed, the European Communities failed to establish
that US law commands the USTR to take actions which violate Article 23, failed to estab-
lish that US rules of statutory interpretation permit the European Communities and this
Panel to interpret "whether" to mean "that", and failed to establish that it is permissible to

                                                                                                              

96 Appellate Body Report on India – Patents (US), op. cit., para. 66.
97 The United States again states that this US legal requirement goes beyond what the EC asserts
are a Member's WTO obligations: "[I]t would be inappropriate to interpret Article XVI:4 of the WTO
Agreement so extensively as to require WTO Members to include specific language in their domestic
law precluding WTO-inconsistent action".
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disregard entire sections of the statute providing the USTR with discretion to delay or not
take action.  Likewise, in its latest submission, the European Communities failed to es-
tablish that the Chevron deference standard may, under US law, be disregarded.
4.133 The United States points out that the last paragraph on page 366 of the Statement
of Administrative Action does not relate to a situation in which the United States is seek-
ing redress for the denial of US WTO rights, and thus is not covered by DSU Article 23,
nor is it otherwise within the terms of reference of this dispute.  As described in the pre-
ceding paragraphs on page 366, there will often be cases not involving WTO rights, or
involving a mixture of actions only some of which are covered by WTO rules.  Moreover,
this paragraph describes the fact that, even before establishment of the WTO and its
strengthened dispute settlement procedures, the United States infrequently expressed its
intention to take retaliatory action, and such action was often a response to a trading part-
ner's decision to obstruct dispute settlement proceedings.  The statement that the Admini-
stration will not be "more reluctant" to impose sanctions given the DSU should be read in
that context.
4.134 In response to the Panel's question as to the US statement that "[t]he last para-
graph on page 366 of the Statement of Administrative Action does not relate to a situation
in which the United States is seeking redress for the denial of U.S. WTO rights", the
United States maintains that it is clear from their context that neither the last paragraph on
page 366 nor the first full paragraph on page 367 relate to situations in which the United
States is seeking redress for denial of US WTO rights.  The Statement of Administrative
Action at pages 365-67 addresses three situations in which Section 301 may be invoked:
(1) cases involving a WTO Member and its denial of US WTO rights; (2) cases involving
a WTO Member and non-WTO rights; and, (3) cases involving non-WTO Members or
WTO Members to which the United States does not apply the Uruguay Round Agree-
ments pursuant to Article XIII of the WTO Agreement.
4.135 The United States also explains that the last paragraph on page 365 deals with the
first type of case, that is, situations involving the denial of US rights under the WTO
Agreement.  The following paragraph, the first full paragraph on page 366, introduces the
discussion of the second type of case, those involving WTO Members but not US WTO
rights.  Each of the first four paragraphs on page 366 explicitly clarifies the types of
situations in which a case may involve a WTO Member, but not a US WTO right.  The
next two paragraphs (those addressed in the question, the last on 366 and the first on 367)
follow directly on that discussion and are part of the section of the Statement of Adminis-
trative Action discussion relating to situations not involving a US WTO right.  Finally,
the last paragraph of this section of the Statement of Administrative Action, the second
full paragraph on page 367, addresses the third type of case, that is, cases not involving
WTO Members or cases involving WTO Members as to which the United States does not
apply the Uruguay Round Agreements.  The organization of the discussion in the State-
ment of Administrative Action thus follows precisely the three types of cases for which
Section 301 may be applicable.
4.136 In the view of the United States, the statement in the first paragraph on page 367
may be reconciled with the earlier bullet points on pages 365-366 of the Statement of
Administrative Action, and are logical, only if understood as referring to two different
types of cases, those involving US WTO rights and those which do not.  The paragraph on
page 367 should not be read so as to produce an illogical result.
4.137 With respect to the substance of these paragraphs, the United States reiterates
again that the last paragraph on page 366 emphasizes the infrequency with which the
United States took action under the GATT 1947 which had not been authorized, as well
as the fact that such situations often involved efforts by a losing party (generally the
European Communities) to obstruct multilateral dispute settlement proceedings.
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4.138 According to the United States, with respect to the first paragraph on page 367,
the statement only provides that the prospect of counter-retaliation by a trading partner
would not enter into the consideration of whether to take action against that partner in a
case not involving the denial of US WTO rights by that partner.  The listed cases are pro-
vided only as illustrations of this point.  None of this says anything about the factors
which would be taken into consideration in deciding whether and how to take action when
a US WTO Agreement right is not involved, factors such as the US desire to comply with
its international obligations.  Again, the paragraphs indicate that even under the GATT
1947, the instances in which action was taken were infrequent.
4.139 The United States states that because these paragraphs do not relate to situations
involving US rights under the WTO Agreement, on that basis alone they are irrelevant to
an examination of whether Sections 301-310 are inconsistent with DSU Article 23.  Arti-
cle 23 deals only with situations in which Members "seek the redress of a violation of
obligations or other nullification or impairment of benefits under the covered agree-
ments".98 However, even were the statements in the paragraphs on pages 366-367 some-
how relevant to Article 23, they would not be relevant to the analysis of whether the
European Communities has demonstrated that the law itself, Sections 301-310, command
the USTR to violate specific US WTO obligations.  The mere existence of the statements
is no substitute for the analysis the European Communities has consistently failed to pro-
vide on precisely how specific requirements in Sections 301-310 mandate actions incon-
sistent with specific textual obligations in the WTO provisions set forth in the terms of
reference.
4.140 The United States finally notes that the statements speak to no more than the pos-
sibility of WTO-inconsistent action, a possibility which other WTO Members have re-
peatedly made a reality through not only their initial decisions to create and implement
WTO-inconsistent measures, but in their decisions to disregard DSB rulings and recom-
mendations with respect to these measures.  Neither the United States nor any other WTO
Member is entitled to bring a successful WTO challenge against another Member because
of the mere possibility that it may, in the future, breach its WTO obligations.  There must
be a measure which does in fact, currently breach a specific WTO obligation, or at the
least legislation which commands such a breach in the future.
4.141 The European Communities criticizes the United States for introducing a new
argument by asserting that the Statement of Administrative Action, at pages 365-367 "ad-
dresses three situations …". The European Communities recalls its argument: irrespective
of the allegations made by the US concerning its views on the interpretation of the State-
ment of Administrative Action (and this latest attempt has no more support in the text of
the Statement of Administrative Action than the previous ones), the examples provided at
page 367 of the Statement of Administrative Action are clearly within the scope of the
WTO Agreements and thus defeat also the latest US argument in this respect.
4.142 The United States reiterates that the only logical reading of the statements at
pages 366-67 is that they apply only to cases not involving a US WTO right, that this
conclusion also follows from the organization of the Statement of Administrative Action,
and that the statements refer to no more than hypothetical possibilities, as it already ar-
gued.
4.143 The United States contends that the European Communities has brought an es-
sentially political case.  The European Communities and several third parties have at-
tempted to leave the impression that the United States is an implacable foe of the Dispute

                                                                                                              

98 DSU, Article 23.1.
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Settlement Understanding and of multilateral determinations of WTO Agreement rights.
They hope through these accusations to raise doubts among the panel about how the
Trade Representative could be expected to exercise her discretion under Sections
301-310.  However, beyond the lack of relevance of these accusations to the legal ques-
tion of whether Sections 301-310 mandate a WTO violation, they are quite simply untrue.
The United States was an early and strong supporter of the creation of the Dispute Settle-
ment Understanding and of the fundamental improvements in dispute settlement proce-
dures which have established the credibility of the new system:  the negative consensus
rule, strict deadlines and virtually automatic panel establishment, adoption of reports, and
authorization to suspend concessions upon non-implementation.
4.144 The United States points out that it has brought 49 disputes to the WTO under its
multilateral procedures and has defended itself in 28 others.  In five cases, a US measure
was found inconsistent with US obligations.  The United States not only committed to
bring its measure into compliance with DSB rulings and recommendations in each of
these cases, it did in fact bring its measure into compliance in three cases, and the reason-
able period of time has yet to expire in the remaining two.  The US commitment to multi-
lateral dispute settlement procedures is thus evident in the US role in developing those
procedures, in the active US use of those procedures, and in US compliance with multi-
lateral decisions when those decisions have been adverse.
4.145 In the view of the United States, when stripped of political arguments, it is clear
that the European Communities is attempting in this case to challenge a statute based on
statutory provisions which do not exist.  The European Communities cannot meet its bur-
den in this case by assuming such provisions into existence.  The United States therefore
respectfully requests that this Panel reject the EC’s speculative arguments in their en-
tirety.99

4.146 The European Communities, in response to the Panel's question whether Sec-
tions 301-310 would be rendered consistent with US obligations under the WTO, assum-
ing that the panel were to find that Sections 301-310 leave sufficient discretion to the
USTR to allow it to meet its WTO obligations, claims that this question is of a highly
hypothetical nature, and – as the Panel is aware – the European Communities disagrees
with the hypothesis that is underlying the question.
4.147 According to the European Communities, its complaint concerns Sec-
tions 301-310 as such. The European Communities recalls in this context that both parties
agree that the question of how the USTR enforces Sections 301-310 is irrelevant in this
proceeding.
4.148 In the view of the European Communities, in order to address the EC's complaint,
the Panel needs to answer the question of whether Sections 301-310, by their terms or
expressed intent, mandate WTO-inconsistent determinations or actions, whether they
provide the USTR with a sound legal basis for the implementation of the United States'
WTO obligations and whether they make certain ("ensure") the conformity with WTO
obligations within the meaning of Article XVI:4 of the WTO Agreement.
4.149 The European Communities contends that any (hypothetical) reassuring statement
by the United States' executive authorities could not change the terms and expressed in-
tent of Sections 301-310 nor could it create a sound legal basis for WTO-consistent ac-
tions in US law nor could it bring Sections 301-310, as such, into conformity with WTO

                                                                                                              

99 With regard to Statement of Administrative Action, see further the US arguments shown below
(in particular, in paras. 4.534-4.536) and the corresponding EC arguments.
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law. Such a statement could only relate to the intentions of the current administration on
the enforcement of Sections 301-310.100

4.150 In the present case, the European Communities considers that the statute compels
the executive branch of the US government to act in contradiction with the US WTO ob-
ligations or, in any case, creates a legal situation which is biased against compatibility
with those obligations. As the European Communities has explained, this legal situation,
created by Sections 301-310 as such, is highly detrimental to the multilateral trading sys-
tem.
4.151 It is the EC's understanding of the US internal legal order that no statement of the
executive authorities of the United States, however it would be formulated and by whom-
ever it would be made, could do away with the constraints under which the executive
branch of the US government finds itself under the US Constitution which imposes on the
executive authorities to act in accordance with statutory requirements enacted by the US
Congress. In addition, under US law these statutory requirements take precedence over
any international obligation contracted by the United States under the Uruguay Round
agreements pursuant to Section 102(a) of the Uruguay Round Agreements Act of 1994.
4.152 The European Communities recalls once more that the US representative, during
the first substantive meeting with the Panel, could not exclude the possibility of a legal
challenge before the US domestic courts concerning the implementation of Sec-
tions 301-310.
4.153 The European Communities reiterates that the situation of the present case is not
comparable to the situation that was addressed by the ICJ in the Nuclear Tests Case
where the French President and certain highly ranked French representatives made public
statements on behalf of the French Republic that were not in contradiction with any piece
of domestic legislation.
4.154 In rebuttal, the United States points out that the European Communities at-
tempts to make much of the fact that, in US courts, US law would prevail in the event of a
conflict with the Uruguay Round Agreements.  For example, the European Communities
cites Professor D.W. Leebron for this proposition.  However, the European Communities
fails to quote Professor Leebron's conclusion on page 232 of the very same work cited in
footnote 27 that, "Nothing, however, in those provisions [that is, the provisions of Sec-
tion 301] requires the President or the USTR to act in violation of the Uruguay Round
Agreements".  In other words, because there is no conflict between Sections 301-310 and
the WTO Agreement, it does not matter which would prevail in the event of a conflict.  In
fact, were there actually a conflict, that is, if a US law mandated a violation of the WTO

                                                                                                              

100 The European Communities recalls in this context the rulings of the panel on India - Protection
for Pharmaceutical and Agricultural Products, and states that  the assurances that the Indian gov-
ernment had given to the United States regarding its interpretation and application of the Indian
Patent Act, the fact that no mail box application had been rejected by the Indian authorities and that
the Indian government had informed the Parliament that it would treat the mailbox applications in a
WTO-consistent manner were not considered to be relevant to the panel's finding that the Indian
mailbox system lacked a sound legal basis in the domestic law of India.  The European Communities
refers to Panel Report on India – Protection for Pharmaceutical and Agricultural Products ("India
– Patents (US)"), adopted 2 September 1998, WT/DS50/R, paras. 4.5 and 4.6.

In the EC's view, the United States sought in that case an amendment of the Patents Act to
achieve greater legal security for its intellectual property right holders notwithstanding the assur-
ances by the executive authorities.  It would be very surprising for the WTO's membership if one
standard were applied to domestic law when the United States is a complainant and another when it
is a defendant.
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Agreement, there would be a WTO violation regardless of whether a US court would
apply US law.  The EC's discussion of US law on when actual conflicts are present is thus
completely irrelevant to the Panel's analysis.

D. Analysis of WTO-Consistency of Measures at Issue

1. Reach of WTO Obligations with Respect to Law Authorizing
WTO-Inconsistent Action, not Specific Applications

(a) General Arguments

(i) Relevance of GATT/WTO Precedents
4.155 The European Communities first contends that previous GATT panels recog-
nized that a law requiring the executive authorities to impose a measure inconsistent with
a provision of the GATT can be challenged under the dispute settlement procedure
whether or not it had been applied to the trade of the complaining party.  The 1987 panel
on United States - Taxes on Petroleum and Certain Imported Substances reasoned as
follows:

"…The general prohibition of quantitative restrictions under Article XI ...
and the national treatment obligation of Article III ... have essentially the
same rationale, namely to protect expectations of the contracting parties as
to the competitive relationship between their products and those of the
other contracting parties.  Both articles are not only to protect current
trade but also to create the predictability needed to plan future trade.  That
objective could not be attained if contracting parties could not challenge
existing legislation mandating actions at variance with the General
Agreement until the administrative acts implementing it had actually been
applied to their trade.  Just as the very existence of a regulation providing
for a quota, without it restricting particular imports, has been recognized
to constitute a violation of Article XI.1, the very existence of mandatory
legislation providing for an internal tax, without it being applied to a
particular imported product, should be regarded as falling within the
scope of Article III.2, first sentence.  The Panel noted that the tax on cer-
tain imported substances had been enacted, that the legislation was man-
datory and that the tax authorities had to apply it after the end of next year
and hence within a time frame within which the trade and investment de-
cisions that could be influenced by the tax are taken.  The Panel therefore
concluded that Canada and the EEC were entitled to an investigation of
their claim that this tax did not meet the criteria of Article III.2, first sen-
tence".101

4.156 The European Communities further argues that it follows that a WTO obligation
proscribing a particular behaviour is violated by the adoption of a domestic law mandat-
ing such behaviour.  Such a law also violates Article XVI:4 of the WTO Agreement.  The
European Communities is therefore entitled to findings and rulings by the Panel on the
question of whether the United States has brought the provisions of the Trade Act of
1974, as such, into conformity with its WTO obligations under Article 23 of the DSU.

                                                                                                              

101 Panel Report on US – Superfund, op. cit., para. 5.2.2.
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4.157 According to the European Communities, the 1992 panel on United States -
Measures Affecting Alcoholic and Malt Beverages examined legislation which, by its
terms, mandatorily required the authorities to impose GATT-inconsistent measures, but
which was not actually applied.  The United States argued that such legislation did not
constitute a measure in respect of which Article XXIII of the GATT could be invoked.
The panel ruled as follows:

"The Panel then proceeded to consider the United States argument that the
provisions in the state of Illinois permitting manufacturers to sell directly
to retailers were not given effect.  In this regard, the Panel recalled the de-
cisions of the CONTRACTING PARTIES on the relevance of the
non-application of laws in dispute.  Recent panels addressing the issue of
mandatory versus discretionary legislation in the context of both Arti-
cles III.2 and III.4 concluded that legislation mandatorily requiring the
executive authority to take action inconsistent with the General Agree-
ment would be inconsistent with Article III, whether or not the legislation
were being applied, whereas legislation merely giving the executive
authority the possibility to act inconsistently with Article III would not, by
itself, constitute a violation of that Article.  The Panel agreed with the
above reasoning and concluded that because the Illinois legislation in is-
sue allows a holder of a manufacturer's license to sell beer to retailers,
without allowing imported beer to be sold directly to retailers, the legisla-
tion mandates governmental action inconsistent with Article III.4".102

4.158 The European Communities notes that with respect to a law in the state of Missis-
sippi, the panel similarly found:

"The Panel then proceeded to consider the United States argument that the
Mississippi law was not being applied.  In this regard, the Panel recalled
its previous discussion of this issue. ... The Panel noted that the option
law in Mississippi provides discretion only for the reinstatement of prohi-
bition, but not for the discriminatory treatment of imported wines.  The
Panel concluded, therefore, that because the Mississippi legislation in is-
sue, which permits native wines to be sold in areas of the state which oth-
erwise prohibit the sale of alcoholic beverages, including imported wine,
mandates governmental action inconsistent with Article III.4, it is incon-
sistent with that provision whether or not the political subdivisions are
currently making use of their power to reinstate prohibition".103

4.159 The European Communities then argues that the panel explained the rationale
behind these rulings when presenting its findings on the maximum price laws in Massa-
chusetts and Rhode Island:

"In respect of the United States contention that the Massachusetts measure
was not being enforced and that the Rhode Island measure was only
nominally enforced, the Panel recalled its discussion of mandatory versus
discretionary laws in the previous section.  The Panel noted that the price
affirmation measures in both Massachusetts and Rhode Island are man-
datory legislation.  Even if Massachusetts may not currently be using its

                                                                                                              

102 Panel Report on United States - Measures Affecting Alcoholic and Malt Beverages ("US – Malt
Beverages"), adopted on 19 June 1992, BISD 39S/206, pp. 281-282.
103 Ibid., p. 289.
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police powers to enforce this mandatory legislation, the measure contin-
ues to be mandatory legislation which may influence the decisions of eco-
nomic operators.  Hence, a non-enforcement of a mandatory law in re-
spect of imported products does not ensure that imported beer and wine
are not treated less favourably than like domestic products to which the
law does not apply.  Similarly, the contention that Rhode Island only
‘nominally' enforces its mandatory legislation a fortiori does not immu-
nize this measure from Article III.4.  The mandatory laws in these two
states by their terms treat imported beer and wine less favourably than
the like domestic products.  Accordingly, the Panel found that the man-
datory price affirmation laws in Massachusetts and Rhode Island are in-
consistent with Article III.4, irrespective of the extent to which they are
being enforced".104

4.160 The European Communities explains that in the proceedings of the WTO panel on
India - Patent Protection for Pharmaceutical and Agricultural Chemical Products, the
United States claimed that the "mailbox system" for patent applications which India had
established by administrative action did not meet the requirements of Article 70.8 of the
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement),
because mandatory provisions of the India Patents Act required the rejection of the mail-
box applications within a specified delay.
4.161 In the view of the European Communities, India cited provisions of its Constitu-
tion on the distribution of authority between the legislative and the executive branch and
court rulings on the non-binding nature of statutes requiring administrative actions by a
specified date, to argue that a mail box system could be established by administrative
action notwithstanding the mandatory provisions of the Patents Act.
4.162 The European Communities points out that the United States responds to the
European Communities claiming that the GATT 1947 jurisprudence on mandatory legis-
lation made clear that India was obliged to eliminate the legal uncertainty created by the
fact that its administrative practices were inconsistent with mandatory provisions of the
Patents Act.  India was consequently required to amend its Patents Act. Referring to the
GATT 105 and on United States - Measures Affecting Alcoholic and Malt Beverages (Beer
II), the United States argued:

"The mailbox system … had a rationale common to many other WTO ob-
ligations, "namely to protect expectations of the contracting parties as the
competitive relationship between their products and those of other con-
tracting parties". The Superfund report had established clearly the impor-
tance of "creat[ing] the predictability needed to plan future trade". (…)
Despite India's claim that it had decided for the moment not to enforce
the mandatory provisions of (…) its Patent Act … that "measure continues
to be mandatory legislation which may influence the decisions of eco-
nomic operators". The economic operators in the present case - potential
patent applicants - had no confidence that a valid mailbox system had
been established … To paraphrase the Beer II panel, a non-enforcement of

                                                                                                              

104 Panel Report on United States - Measures Affecting Alcoholic and Malt Beverages ("US – Malt
Beverages"), adopted on 19 June 1992, BISD 39S/206, p. 290.
105 Ibid.
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a mandatory law that violated a WTO obligation did not ensure that the
obligation was not being broken".106

4.163 The European Communities notes that the United States thus argued that the do-
mestic law of a Member must not only be such as to enable it to act consistently with its
WTO obligations; the domestic law must also not create legal uncertainty by prescribing
WTO-inconsistent measures.
4.164 For the European Communities, the panel accepted the United States' argumenta-
tion. It examined the provisions of India's Patent Act and then ruled:

"In the light of these provisions, the current administrative practice creates
a certain degree of legal insecurity in that it requires India officials to ig-
nore certain mandatory provisions of the Patents Act. We recall that the
Malt Beverages panel dealt with a similar issue. There the respondent of-
fered as a defence that certain GATT-inconsistent legislation was not cur-
rently enforced.  The panel rejected this defence by stating as follows:

'Even if Massachusetts may not currently be using its pol-
icy powers to enforce this mandatory legislation, the
measure continues to be mandatory legislation which may
influence the decisions of economic operators.  Hence, a
non-enforcement of a mandatory law in respect of im-
ported products does not ensure that imported beer and
wine are not treated less favourably than like domestic
products to which the law does not apply'.

We find great force in this line of reasoning. There is no denying that eco-
nomic operators - in this case the patent applicants - are influenced by the
legal insecurity created by the continued existence of mandatory legisla-
tion that requires the rejection of product patent applications in respect of
pharmaceutical and agricultural chemical products".107

4.165 The European Communities argues that these findings imply that a law that, by its
terms, mandates behaviour inconsistent with a provision of a WTO agreement, violates
that provision, irrespective of whether and how the law is or could possibly be applied.
4.166 According to the European Communities, this principle is a reflection of the fact
that a law with such terms creates uncertainty adversely affecting the competitive oppor-
tunities for the goods or services of other Members.
4.167 The European Communities points out that one of the basic objectives of the
WTO agreements, however, is to ensure that goods or services of domestic and foreign
origin are accorded equal competitive opportunities. In the framework of a treaty designed
to ensure stable and predictable conditions of competition, a party does not act in good
faith if it accepts an obligation stipulating one behaviour, but adopts a law explicitly
stipulating another. The fact that it might exceptionally apply that law in a way that is not
inconsistent with its WTO obligations does not affect the above conclusion, particularly
where there is no legal entitlement to obtain such an exceptional "act of grace". This man-
ner of implementing WTO obligations is simply incompatible with the fundamental re-
quirement of security and predictability in international trade relations, which is at the
basis of the WTO.108

                                                                                                              

106 Panel Report on India – Patents (US), op. cit., para. 4.4 (footnotes omitted, emphasis added).
107 Ibid., para.7.35.
108 Cf. DSU, Article 3.2, first sentence.



Report of the Panel

866 DSR 2000:II

4.168 In the view of the European Communities, the consistent line followed by GATT
panels is therefore essentially an application of the general principle of international law
that a treaty must be interpreted and performed in good faith.109

4.169 The European Communities goes on to state that Article XVI:4 of the WTO
Agreement turns this principle into a specific legal obligation that can be separately in-
voked. This provision and the related panel findings quoted above have important impli-
cations for the scope of the Panel's examination.
4.170 The European Communities maintains that it is sufficient for the Panel to examine
whether Sections 301-310 mandate determinations and actions by the USTR that are in-
consistent with the United States' obligations under Article 23 of the DSU.
4.171 The European Communities further argues that there is no need to examine
whether the USTR has actually implemented Sections 301-310 as mandated, whether
Sections 301-310 are mandatory in the sense that their application could be enforced by
domestic courts, or whether the President would be entitled to instruct the USTR to re-
frain from taking the actions prescribed by Sections 301-310.
4.172 The European Communities concludes that it follows from the above that, if the
Panel were to find that certain provisions of Sections 301-310, on their face, mandate
determinations or actions that are inconsistent with Article 23 of the DSU, it would have
to rule that these provisions must be amended.
4.173 The United States responds that GATT and WTO panels have uniformly found
that legislation may be challenged as such only if it mandates action inconsistent with
WTO or GATT obligations.  Most recently, the panel in Canada – Measures Affecting the
Export of Civilian Aircraft stated:

"We recall the distinction that GATT/WTO panels have consistently
drawn between discretionary legislation and mandatory legislation.  For
example, in United States – Tobacco, the panel "recalled that panels had
consistently ruled that legislation which mandated action inconsistent with
the General Agreement could be challenged as such, whereas legislation
which merely gave the discretion to the executive authority ... to act in-
consistently with the General Agreement could not be challenged as such;
only the actual application of such legislation inconsistent with the Gen-
eral Agreement could be subject to challenge". (citation omitted)110

4.174 The United States notes that the European Communities was the beneficiary of the
settled distinction between mandatory and discretionary legislation in EEC – Regulation
on Imports of Parts and Components.111 In that case, the panel found that "the mere exis-
tence" of the anticircumvention provision of the EC's antidumping legislation was not
inconsistent with the EC's GATT obligations, even though the European Communities
had taken GATT-inconsistent measures under that provision.112 The panel based its find-
ing on its conclusion that the anticircumvention provision "does not mandate the imposi-

                                                                                                              

109 Vienna Convention on the Law of Treaties, Articles 26 and 31.
110 Panel Report on Canada – Measures Affecting the Export of Civilian Aircraft ("Canada – Air-
craft"), circulated 14 April 1999, WT/DS70/R, para. 9.124, appeal pending on other grounds, citing
Panel Report on United States – Measures Affecting the Importation, Internal Sale and Use of To-
bacco ("US – Tobacco"), adopted 4 October 1994, BISD 41S/131, para 118.
111 Panel Report on EEC – Regulation on Imports of Parts and Components ("EEC – Parts and
Components"), adopted 16 May 1990, BISD 37S/132.
112 Ibid., paras. 5.9, 5.21, 5.25-5.26.
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tion of duties or other measures by the EEC Commission and Council; it merely author-
izes the Commission and the Council to take certain actions".113

4.175 The United States further contends that in this dispute, the European Communi-
ties is challenging no specific measures taken under Sections 301-310.114 It is challenging
the mere existence of Sections 301-310.  Thus, for that challenge to succeed, the Euro-
pean Communities must demonstrate not only that Sections 301-310 authorize
WTO-inconsistent action, but that they mandate such action.  As the European Commu-
nities acknowledges, it must show that this legislation "does not allow" the US govern-
ment to follow DSU procedures.115

4.176 The United States further indicates that in applying the discretionary-mandatory
distinction, panels have found that legislation explicitly directing action inconsistent with
GATT principles does not mandate inconsistent action so long as it provides the possibil-
ity for authorities to avoid such action.  For example, in United States – Taxes on Petro-
leum and Certain Imported Substances,116 the Superfund Act required importers to supply
sufficient information regarding the chemical inputs of taxable substances to enable the
tax authorities to determine the amount of tax to be imposed; otherwise, a penalty tax
would be imposed in the amount of five percent ad valorem or a different rate to be pre-
scribed in regulations by the Secretary of the Treasury by a different methodology.  The
regulations in question had not yet been issued.  Nevertheless, the panel concluded:

"[W]hether [the regulations] will eliminate the need to impose the penalty
tax and whether they will establish complete equivalence between domes-
tic and imported products, as required by Article III:2, first sentence, re-
main open questions.  From the perspective of the overall objectives of the
General Agreement it is regrettable that the Superfund Act explicitly di-
rects the United States tax authorities to impose a tax inconsistent with the
national treatment principle but, since the Superfund Act also gives them
the possibility to avoid the need to impose that tax by issuing regulations,
the existence of the penalty rate provisions as such does not constitute a
violation of the United States obligations under the General Agree-
ment".117

4.177 The United States adds that similarly, in Thailand – Restrictions on Importation
of and Internal Taxes on Cigarettes,118 the panel examined Thailand's Tobacco Act,
which established a higher ceiling tax rate for imported cigarettes than for domestic ciga-
rettes.  While the Act explicitly gave Thai officials the authority to implement discrimi-
natory tax rates, this did not render the statute mandatory.  The panel concluded that "the

                                                                                                              

113 Ibid., para. 5.25.
114 According to the United States, to the contrary, the European Communities has explicitly ac-
knowledged that its complaint does not address the US measures taken in the context of the EC's
failure to comply with DSB recommendations in the Bananas case.  The European Communities has
initiated separate dispute proceedings relating to the Bananas case, and the United States intends in
that proceeding to rebut EC claims specific to that dispute.
115 See WT/DS152/11.
116 Panel Report on US – Superfund, op. cit.
117 Ibid., para. 5.2.9.
118 Panel Report on Thailand – Restrictions on Importation of and Internal Taxes on Cigarettes
("Thai – Cigarettes"), adopted 7 November 1990, BISD 37S/200.
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possibility that the Tobacco Act might be applied contrary to Article III:2 was, by itself,
not sufficient to make it inconsistent with the General Agreement".119

4.178 The United States finally points out that in United States – Measures Affecting the
Importation, Internal Sale and Use of Tobacco,120 the panel found that a law did not
mandate GATT-inconsistent action where the language of that law was susceptible of a
range of meanings, including ones permitting GATT-consistent action.  The panel exam-
ined the question of whether a statute requiring that "comparable" inspection fees be as-
sessed for imported and domestic tobacco mandated that these fees had to be identical for
each, without respect to differences in inspection costs.  If so, the statute would be incon-
sistent with GATT 1947 Article VIII:1(a), which prohibits the imposition of fees in ex-
cess of services rendered.121 The United States argued that the term "comparable" need
not be interpreted to mean "identical", and that the law did not preclude a fee structure
commensurate with the cost of services rendered.122 The panel agreed with the United
States:

"[T]he Panel noted that there was no clear interpretation on the meaning
of the term "comparable" as used in the 1993 legislative amendment.  It
appeared to the Panel that the term "comparable", including the ordinary
meaning thereof, was susceptible of a range of meanings.  The Panel con-
sidered that this range of meanings could encompass the interpretation ad-
vanced by the United States in this proceeding, an interpretation which
could potentially enable USDA to comply with the obligation of Arti-
cle VIII:1(a) not to impose fees in excess of the cost of services rendered,
while at the same time meeting the comparability requirement of [the US
law]".123

4.179 In the view of the United States, the Panel therefore found that the complaining
party had "not demonstrated that [the US law] could not be applied in a manner ensuring
that fees charged for inspecting tobacco were not in excess of the cost of services ren-
dered".124

4.180 In conclusion, the United States states that there is thus a strict burden on a com-
plaining party seeking to establish that a Member's legislation mandates a WTO agree-
ment violation: the complaining party must demonstrate that the legislation, as interpreted
in accordance with the domestic law of the Member, precludes any possibility of action
consistent with the Member's WTO obligations.  Moreover, where legislation is suscepti-
ble of multiple interpretations, the complaining party must demonstrate that none of these
interpretations permits WTO-consistent action.  As described in the following section, the
European Communities has failed to meet that burden in this case.
4.181 The United States adds that the distinction between mandatory and discretionary
action in GATT/WTO jurisprudence was a basic element of the practice of the GATT
1947 Contracting Parties in interpreting the GATT 1947, and remains a basic element of
the practice of WTO Members in interpreting the WTO Agreement.  The alternative to

                                                                                                              

119 Ibid., para. 86.  The United States notes that the panel found that the actual implementation of
the tax rates through regulations was also consistent with Thai obligations, since these rates were
non-discriminatory.  Ibid., para. 88.
120 Panel Report on US – Tobacco, op. cit., footnote 47.
121 Ibid., para. 118.
122 Ibid., para. 122.
123 Ibid., para. 123.
124 Ibid.
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this distinction would be to require Members to write into their domestic laws specific
limitations on the exercise of discretion in order to avoid even the possibility of
WTO-inconsistent action.  Each Member would be required to make the WTO Agreement
pre-eminent in its legal order – a step which the European Communities expressly re-
jected for itself in 1994.125 No such obligation now exists in the WTO agreements, and
the European Communities has conceded as much in the current review of the Dispute
Settlement Understanding.  There, the European Communities has submitted a proposal
which "would remove the current distinction between discretionary and mandatory meas-
ures"126 and make it possible to establish the WTO-incompatibility of discretionary meas-
ures.127

4.182 The United States argues that when addressing specific provisions of Sections
301-310, the European Communities generally appears to accept that it must demonstrate
that the US statute actually mandates (and not merely permits) WTO-inconsistent behav-
iour.  Indeed, the EC's fundamental claim in its request for a panel is that the Section 301
legislation "does not allow" the United States to comply with its WTO obligations.128

4.183 In the view of the United States, in its introductory remarks, however, and in
statements scattered throughout its submission, the European Communities suggests that
it believes that WTO Members are under an affirmative obligation to include in their do-
mestic law explicit limits on discretionary authority.  For example, the European Commu-
nities states,

"The European Communities … believes that Sections 301-310 must be
amended to make clear that the United States administration is required to
act in accordance with the United States' obligations under the WTO
agreements in all circumstances and at all times". (emphasis added)

4.184 The United States contends that likewise, the European Communities laments
remaining discretion within Sections 301-310 and decries the alleged fact that the United
States is "keeping open for itself the possibility" of resorting to unilateral measures.129

4.185 The United States argues that these formulations of WTO obligations are diamet-
rically opposed to the principle set forth in each and every panel report which has ad-
dressed the issue – that legislation must require, and not merely leave open the possibil-
ity, of GATT or WTO-inconsistent action.130 Likewise, they are also inconsistent with the
approach taken in other GATT contexts, for example, working parties examining the leg-

                                                                                                              

125 The United States refers to Council Decision 94/800, 1994 O.J. (L 336) 1 as stating that "by its
nature, the Agreement establishing the World Trade Organization, including the Annexes thereto, is
not susceptible to being directly invoked in Community or Member State courts".
126 The United States refers to Review of the Dispute Settlement Understanding, Non-Paper by the
European Communities (Oct. 1998) (emphasis added); and also Review of the DSU, Note by the
Secretariat, Compilation of Comments Submitted by Members – Rev. 3 (12 December 1998).
127 Ibid.
128 WT/DS152/11.
129 Ibid., para. 9.
130 The United States refers to Panel Report on Canada – Aircraft, op. cit., para 9.124; Panel Re-
port on US – Superfund, op. cit., para. 5.2.9; Panel Report on Thai – Cigarettes, op. cit., para. 86;
Panel Report on EEC – Parts and Components, op. cit.,  paras. 5.25-5.26; Panel Report on US –
Tobacco, op. cit., para. 118; Panel Report on US – Malt Beverages, op. cit., para. 5.39; Panel Report
on India – Patents (US), op. cit., para. 7.35; GATT Analytical Index/Guide to GATT Law and Prac-
tice (6th ed. 1995), 133-36, 645-49.
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islation of a contracting party or acceding country to determine whether that legislation
mandates GATT-inconsistent results, and not whether it could deliver such results.131

4.186 In the US view, surely the European Communities understands this.  Wholly apart
from the fact that the European Communities in its submissions generally acknowledges
this principle in its analysis, the European Communities has, in the context of the
on-going DSU Review, submitted a proposal which "would remove the current distinction
between discretionary and mandatory measures"132 and make it possible to establish the
WTO-incompatibility of discretionary measures.133 The European Communities now ap-
pears to be asking this Panel to legislate that very change.
4.187 In the US view, the implications of the EC DSU proposal and of its request to this
panel to establish a rule that all municipal legislation must "make clear" that authorities
must act consistently with their WTO obligations "in all circumstances and at all times"
are profound.  The proposed rule would touch on the sovereignty of Members in a manner
they have not, to date, agreed to.  One has to ask whether the European Communities has
thoroughly considered the implications of its argument.  Would, for example, the Euro-
pean Communities be required to amend the legislative and Treaty of Amsterdam author-
ity under which it has been implementing its banana regime in order to include the spe-
cific requirement that this regime must comply with the EC's WTO obligations?
4.188 The United States argues that in fact, under the EC's proposal, the European
Communities would have to amend virtually every piece of European Communities and
Member State legislation to require that it be administered in WTO-consistent fashion,
since the EC's WTO commitments are at present not directly enforceable under EC law.134

The EC Council of Ministers stated this clearly at the time it ratified the WTO agree-
ments: "[B]y its nature, the Agreement establishing the World Trade Organization, in-
cluding the Annexes thereto, is not susceptible to being directly invoked in Community or
Member State courts".135 Thus, the European Communities does not differ from the
United States in this regard, contrary to the impression the European Communities at-
tempts to leave.
4.189 The United States further notes that it appears that the European Communities
would have to amend its "Trade Barriers Regulation" to remove discretionary elements,
which, in the EC's words, "keep[] open for itself the possibility" of WTO-inconsistent
action.  The "General Provisions" in Article 15 of the Regulation provide in part:

"[This Regulation] shall be without prejudice to other measures which
may be taken pursuant to Article 113 of the Treaty, as well as to Commu-
nity procedures for dealing with matters concerning obstacles to trade
raised by Member States in the committee established by Article 113 of
the Treaty".136

                                                                                                              

131 The United States refers to Report on The European Economic Community, L/778, adopted on
29 November 1957, 6S/70, 80, para. 10.
132 The United States refers to Review of the Dispute Settlement Understanding, Non-Paper by the
European Communities (Oct. 1998); and also Review of the DSU, Note by the Secretariat, Compila-
tion of Comments Submitted by Members – Rev. 3 (12 December 1998).
133 Ibid.
134 The United States refers to Case C-280/94, Germany v. Council, 1994 ECJ CELEX LEXIS
2609 (5 Oct. 1994).
135 Council Decision 94/800, 1994 O.J. (L 336) 1.
136 Art. 15, Council Reg. 3286/94, 1994 O.J. (L 349) 71.
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4.190 The United States maintains that under Article 133 of the Treaty of Amsterdam
(formerly, Article 113 of the Treaty of Rome), the European Communities appears to have
complete discretion to take any action, for any reason, at any time, in the commercial
policy field without regard to WTO rules or DSB authorization.  In fact, despite the im-
plication left by the European Communities that its Trade Barriers Regulation is the sole
mechanism by which it brings disputes at the WTO, the European Communities has
brought only six of 45 WTO disputes through that regulation.137 The remainder have been
brought through the unpublished, non-transparent procedures of the Article 133 Commit-
tee (if, indeed, any such procedures exist).138 The United States is not aware of any EC
legislation or treaty provision which would make "retaliatory action of the [European
Communities under its Article 133 procedures] dependent on the authorization of the
DSB", nor is the United States aware of any such provision which creates any "legal enti-
tlement to obtain such an exceptional 'act of grace'". Presumably, under the EC's re-
quested rule, it would be required to amend the Treaty of Amsterdam to provide the clar-
ity and further assurances it seeks from the United States.
4.191 In the view of the United States, while the European Communities appears to
have lost its appreciation for the importance of distinguishing between discretionary and
mandatory measures in the context of this dispute, it understood this distinction well in
1957.  The 1957 Report on "The European Economic Community" states,

"Following an exchange of views on the provisions of the Rome Treaty in
the field of quantitative restrictions, the Sub-Group noted that these provi-
sions were not mandatory and imposed on the Members of the Commu-
nity no obligation to take action which would be inconsistent with the
General Agreement.  On the other hand because of the very general scope
and competence conferred on the institutions of the Community, it could
be within their powers to take measures which could be inconsistent with
the GATT whatever the interpretation given to the provisions of Article
XXIV.  The Six pointed out that many contracting parties had permissive
domestic legislation of a general character which, if implemented in full,
would enable them to impose restrictions in a manner contrary to Article
XI.  These countries were not, however, required to consult with the

                                                                                                              

137 The United States notes that the WTO cases brought through the TBR are:  United States –
Measures Affecting Textiles and Apparel Products (DS85); United States – Antidumping Act of
1916 (DS136); Japan – Tariff Quotas and Subsidies Affecting Leather (DS147); United States –
Measures Affecting Textiles and Apparel Products (II) (DS151); Argentina – Measures Affecting
the Export of Bovine Hides and the Import of Finished Leather (DS155); and United States – Sec-
tion 110(5) of the U.S. Copyright Act (DS160).
138 The United States argues that a former Chairman at the Deputies level of the Article 133 Com-
mittee has written that its proceedings are formally confidential (though, in practice, strict confiden-
tiality is not maintained), and that the Committee does not issue public statements.  Michael John-
son, European Community Trade Policy and the Article 113 Committee, 35 (Royal Institute of Int’l
Affairs 1998).  With respect to the operation of the Committee, the author concludes,

"The Committee’s development over a period of forty years – erratic and largely unplanned –
reflects that of the Community itself.  On the basis of … political compromises … it has found prac-
tical ways of responding to the escalating demands of international trade relations ….  By consent of
all concerned it has grown to exercise an authority well beyond the apparent legal limits set by its
vague remit in Article 113 of the Treaty of Rome.  The result is a highly pragmatic body in which
most of the time individuals who recognize each other as experts can settle trade issues in a familiar
setting".  Ibid. p. 37.
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CONTRACTING PARTIES about their possible intentions as regards the im-
plementation of such legislation.  The six could not accept that any con-
tracting party by virtue of its adherence to the Rome Treaty should be
subjected to additional requirements or obligations as to the consultations
about the use of quantitative restrictions".139

4.192 The United States argues that however much the European Communities may now
wish to amend WTO treaty terms to authorize panels to find discretionary legislation in-
consistent with WTO rules, no such term now exists.  The European Communities refers
to Article XVI:4 of the WTO Agreement, which requires each Member to "ensure the
conformity of its laws, regulations and administrative procedures with its obligations as
provided in the annexed Agreements".140 However, inasmuch as Sections 301-310 neither
mandate action in violation of any provision of the DSU or GATT 1994 nor preclude
action consistent with those obligations, Sections 301-310 are in conformity with those
obligations and with Article XVI:4 as well.  Likewise, because Sections 301-310 do not
preclude the USTR from having recourse to, and abiding by, the rules and procedures of
the DSU, Sections 301-310 are not inconsistent with DSU Article 23.1.
4.193 The United States emphasizes the applicable legal standard, which the European
Communities appears to recognize.  That is the proposition that, where a law itself is
challenged under WTO rules, that law must mandate action which is inconsistent with a
Member's obligations.  A law which provides discretion which may be exercised in a
manner either consistent or inconsistent with the Member's obligations does not in itself
violate those obligations.  The EC panel request recognizes this standard when it asserts
that the Section 301 legislation "does not allow" the USTR to adhere to DSU procedures
as a result of time frames in the statute.  In addition, the EC proposal in the DSU review
to "remove the current distinction between discretionary and mandatory measures" also
reinforces the fact that the European Communities appreciates that WTO Members have
never, to date, consented to limitations on their right to adopt discretionary legislation.
4.194 The United States argues that in the US – Tobacco case, the panel not only af-
firmed this rule, it clarified that where statutory language is ambiguous and is susceptible
of multiple readings, the complaining party must demonstrate that none of those readings
permits action consistent with the defending party's obligations.  This approach follows
logically from the applicable burden of proof in dispute settlement proceedings, since a
complaining party is responsible for proving that the statute does not permit the defending
party to comply with its international obligations.  One may not assume that a party will
not act in good faith to comply with its obligations.  Only in cases where the party adopts
legislation which does not allow its authorities to comply with its WTO obligations may
that legislation be found inconsistent with those obligations.
4.195 In the view of the United States, no panel under the GATT or the WTO has di-
verged from this rule.  Contrary to the claims of some that only GATT panels have ap-
plied this rule, the WTO panels in the Canada – Aircraft and Turkey – Clothing and Tex-
tile cases have also applied it.  Moreover, as just noted, the European Communities has,
in the context of the DSU review, recognized the rule's continued applicability.  There is
nothing in the WTO Agreement or its annexes which alters this practice.

                                                                                                              

139 The United States cites Report on The European Economic Community, L/778, adopted on 29
November 1957, BISD 6S/70, para. 10 (emphasis added).
140 Marrakesh Agreement Establishing the World Trade Organization, Art. XVI:4.
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(ii) Relevance of Protocol of Provisional
Application

4.196 In response, the European Communities argues that the distinction between
mandatory and discretionary legislation in GATT 1947 practice was a reflection of the
fact that the contracting parties to GATT 1947, under the existing legislation clause in the
Protocol of Provisional Application (PPA) and the protocols of accession, were bound by
their obligations under the GATT 1947 only to the extent that their domestic legislation
permitted the executive authorities to perform those obligations.
4.197 The European Communities points out that according to paragraph 1(b) of the
PPA,

"The Governments of … undertake … to apply provisionally on and after
January 1, 1948 … Part II of that Agreement to the fullest extent not in-
consistent with existing legislation" (emphasis added)

4.198 In the view of the European Communities, this clause allowed the government of
the United States and other governments to accept the GATT 1947 without submitting it
for ratification by their legislature. Under the GATT 1947 there was thus an assumption
and the clear expectation that pre-existing legislation stipulating measures contrary to the
provisions of the GATT 1947 could continue.
4.199 The European Communities contends that the notion of mandatory legislation
under the GATT 1947 was adopted in this particular context of a conflict between an
existing legislation and a new GATT-Part II obligation: the existing legislation clause
required each contracting party to resolve such a conflict in favour of the former and to
the detriment of the latter.
4.200 In the EC's view, already in its deliberations in 1947, i.e. before the provisional
application of the GATT 1947, the Tariff Agreement Committee stated the following:

"the intent is that it should be what the executive authority can do - in
other words, the administration would be required to give effect to the
general provisions to the extent that it could do so without either (1)
changing the existing legislation or (2) violating existing legislation. If a
particular administrative regulation is necessary to carry out the law…
that regulation would, of course, have to stand; but to the extent that the
administration had the authority within the framework of existing laws to
carry out these provisions, it would be required to do so".141 (emphasis
added)

4.201 The European Communities points out that after the GATT 1947 was provision-
ally applied by means of the PPA, a 1949 GATT Working party, examining, in the course
of its work, measures that could be permitted to be exempted under the "existing legisla-
tion" clause of the PPA, confirmed this view:

"The working party agreed that a measure is so permitted, provided that
the legislation on which it is based is by its terms or expressed intent of a
mandatory character - that is, it imposes on the executive authority re-
quirements which cannot be modified by executive action"142 (emphasis
added).

4.202 The European Communities notes that the contracting parties therefore had no
right to expect that the legal uncertainty arising from the existence of such legislation

                                                                                                              

141 EPCT/TAC/PV.5 page 20.
142 BISD Vol. II/49, para. 99.
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would be eliminated. All they could expect was that the executive authorities would use
the discretion available to them under the legislation in a GATT-consistent manner.
4.203 The European Communities argues that this explains the need of a restrictive in-
terpretation of mandatory legislation with the aim to allow a rapid entry into force of the
GATT 1947. The intention was in fact to limit the scope of the "existing legislation"
clause of the PPA thus allowing an effective application of GATT 1947. A more open
reading of the PPA clause would have de facto reduced considerably the achievement of
the objectives of the GATT.
4.204 The European Communities further maintains that the GATT panels had no op-
tion but to apply the same standard to all domestic legislation, whether it was adopted
before or after the entry into force of the GATT. The working parties and Panels under
GATT 1947143 therefore faced a dilemma: adopting a narrow definition of "mandatory"
legislation furthered the objectives of the GATT with respect to existing legislation144 but
had exactly the opposite effect when applied to new legislation. The findings of the 1987
United States - Taxes on Petroleum and Certain Imported Substances show that this
Panel was aware of this dilemma145:

"… These regulations have not yet been adopted. Thus, whether they will
eliminate the need to impose the penalty tax and whether they will estab-
lish complete equivalence between domestic and imported products, …
remain open questions. From the perspective of the overall objectives of
the General Agreement it is regrettable that the Superfund Act explicitly
directs the United States tax authorities to impose tax inconsistent with the
national treatment with respect to that case … The Panel noted with sat-
isfaction the statement of the United States that, given the tax authorities'
regulatory authority under the Act, 'in all probability the 5 per cent pen-
alty rate would never be applied'" (emphasis added)".

4.205 In the EC's view, along the same lines, the 1990 EEC - Parts and Components
panel report stated that

"…the mere existence of the anti-circumvention provision in the EEC's
anti-dumping Regulation is not inconsistent with the EEC's obligations
under the General Agreement. Although it would, from the perspective of
the overall objectives of the General Agreement, be desirable if the EEC

                                                                                                              

143 Panel Report on Belgium - Family allowances, adopted on 7 November 1952, BISD 1S/59,
para. 6; Reports of the Working Parties on Organizational and Functional Questions, adopted on 28
February, 5 and 7 March  1955, BISD 3S/231, para. 58; and Report of the Working Parities on Im-
port Restrictions of the Federal Republic of Germany, adopted on 30 November 1957, BISD 6S/55,
para. 12; Panel Report on Norway - Restrictions on Imports of Apples and Pears ("Norway – Re-
strictions on Apples and Pears"), adopted on 22 June 1989, BISD 36S/306, para. 5.6; Panel Report
on Thai – Cigarettes, op. cit., para. 83; Panel Report on Canada - Import, Distribution and Sale of
Certain Alcoholic Drinks by Provincial Marketing Agencies, adopted on 18 February 1992,
DS17/R, para. 5.9; and Panel Report on US - Malt Beverages, op. cit., para. 5.44.
144 The European Communities notes that in the "Belgian Family Allowances" case, paragraph 6, a
Panel explicitly stated what follows: "the Panel noted, however, that, in another case ["Brazilian
Internal Taxes" case], the Contracting Parties agreed that the Protocol of Provisional Application had
to be construed so as to limit the operation of the provisions of paragraph 1 (b) of the Protocol to
those cases where "the legislation on which [the measure] is based is, by its tenor or expressed intent,
of a mandatory character - that is, it imposes on the executive authorities requirements which cannot
be modified by executive action"
145 Panel Report on US – Superfund, op. cit., para. 5.2.9.
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were to withdraw the anti-circumvention provision, the EEC would meet
its obligations under the General Agreement if it were to cease to apply
the provision in respect to contracting parties".146

4.206 The European Communities adds that more explicitly referring to the PPA, the
1989 Norway - Restrictions of Imports of Apples and Pears panel report reaffirmed the
1947 understanding that a legislation should be considered to

"be mandatory in character by its terms or expressed intent".

4.207 The European Communities further argues that the 1990 panel report's findings on
Thailand - Restrictions on Importation of and Internal Taxes on Cigarettes were ex-
pressly based on the two earlier precedents, i.e. the 1989 Norway - Apples and Pears
panel report and the 1949 Working party on 'Notifications of existing measures and pro-
cedural questions’. The European Communities draws the attention of the Panel to the
fact that, consistently with the Norway - Apples and Pears panel report and the 1949 -
Working party report, the Thai - Cigarettes panel report dealt with the issue of mandatory
versus discretionary legislation exclusively in the context of the interpretation of a clause
in Thailand's Protocol of accession identical to paragraph 1(b) of the PPA.
4.208 The European Communities maintains that the 1992 United States - Measures
Affecting Alcoholic and Malt Beverages, the panel again had to assess as a matter of pri-
ority the scope of application of the PPA with respect to state legislation in the United
States. In that context, it came to the conclusion that

"the record does not support the conclusion that the inconsistent state liq-
uor legislation at issue in this proceeding is 'mandatory existing legisla-
tion' in terms of the PPA".

4.209 The European Communities recalls the 1992 United States - Denial of
Most-Favoured-Nation Treatment as to Non-Rubber Footwear from Brazil panel report.
The context was again provided by the PPA:

"2.6 This legislation, in effect at the time the United States acceded to
the GATT in 1947, was inconsistent with Article VI:6(a), which pro-
scribes the levy of countervailing duties without a determination of injury.
However, Section 303 was covered by the "existing legislation" clause of
paragraph 1(b) of the Protocol of Provisional Application of the General
Agreement (the "PPA").  Paragraph 1(b) of the PPA states that GATT
contracting parties shall apply Part II of the General Agreement (which
includes Article VI) "to the fullest extent not inconsistent with existing
legislation".  Section 303 remains in effect today and applies to dutiable
imports from all countries that are not signatories to the Subsidies Agree-
ment.

2.7 It was under Section 303 that the countervailing duty order on
non-rubber footwear from Brazil was imposed in 1974, without the bene-
fit of an injury test.

2.8 In 1974, the United States enacted Section 331 of the Trade Act
of 1974,147 amending its countervailing duty law to apply also to imports
of duty-free products.  The United States acknowledged that this provision
was not in existence in 1947 and, therefore, was not sheltered by the PPA.

                                                                                                              

146 Panel Report on EEC – Parts and Components, op. cit., para. 5.26.
147 (Original footnote ) 19 U.S.C. Section 1303(a)(2).
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Accordingly, the United States law provided that, with respect to imports
of duty-free products from a GATT contracting party, the United States
would provide an injury test before the imposition of countervailing du-
ties". (emphasis added)

4.210 The European Communities contends that the only legislation that was therefore
under the scrutiny of the Panel was Section 331 of the Trade Act of 1974. This provision,
which is part of the Trade Act of 1974 that includes also Sections 301-310 that are the
subject-matter of the present dispute settlement procedure, was drafted, in relevant part, as
follows:

"(a)(2) In the case of any imported article or merchandise which is free of
duty, duties may be imposed under this section only if there is an affirma-
tive determination by the Commission under subsection (b)(1) ...

(b) Injury Determination With Respect to Duty-Free Merchandise;  Sus-
pension of Liquidation.—(1) Whenever the Secretary makes a final de-
termination under subsection (a) that a bounty or grant is being paid or
bestowed with respect to any article or merchandise which is free of duty
and a determination by the Commission is required under subsec-
tion (a)(2), he shall—

(A) so advise the Commission, and the Commission shall determine
within three months thereafter, and after such investigation as it deems
necessary, whether an industry in the United States is being or is likely to
be injured, or is prevented from being established, by reason of the im-
portation of such article or merchandise into the United States;  and the
Commission shall notify the Secretary of its determination; ...

(c) Application of Affirmative Determination.-An affirmative deter-
mination by the Secretary under subsection (a) with respect to any im-
ported article or merchandise shall apply with respect to articles entered ...
on or after the date of the publication in the Federal Register of such de-
termination.  In the case of any imported article or merchandise which is
free of duty, so long as a finding of injury is required by the international
obligations of the United States, the preceding sentence shall apply only if
the Commission makes an affirmative determination of injury under sub-
section (b)(1)".

4.211 The European Communities underlines the very similar wording used by Section
331 and Sections 301-310 of the same Trade Act. With respect to the above mentioned
provisions in Section 331, the 1992 "Non-Rubber Footwear" Panel found that

"6.13 Having found that Section 331 of the 1974 Act and Section 104(b)
of the 1979 Act are applicable to like products, the Panel examined
whether this legislation as such is consistent with Article I:1.  The Panel
noted that the CONTRACTING PARTIES had decided in previous cases
that legislation mandatorily requiring the executive authority to impose a
measure inconsistent with the General Agreement was inconsistent with
that Agreement as such, whether or not an occasion for the actual applica-
tion of the legislation had arisen. The Panel recalled that the backdating
provisions of the two Acts are mandatory legislation, that is they impose
on the executive authority requirements which cannot be modified by ex-
ecutive action, and it therefore found that these provisions as such,  not
merely their application in concrete cases, have to be consistent with Arti-
cle I:1". (footnote omitted)
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4.212 The European Communities notes that, under the United States’ countervailing
duty law, the administration has discretion whether or not to apply a countervailing duty
on subsidized products. The requirement that the Administration not apply the injury
criterion if it decides to apply a countervailing duty was nevertheless regarded to be
"mandatory".
4.213 In the view of the European Communities, in the case of the 1994 United States -
Measures Affecting the Importation, Internal Sale and Use of Tobacco panel report,148 its
findings were based, on the one hand, on the "Superfund" and the Thai - Cigarettes panel
reports (thus confirming the past GATT 1947 practice). On the other hand, the panel ex-
plicitly indicated that the discriminatory measures in Section 1106(c) of the 1993 US
Budget Act had not been followed by the promulgation of the implementing rules re-
quired by the Act.
4.214 The European Communities contends that further "useful guidance"149 for this
Panel could also be found in the unadopted panel report on EEC - Member States' Import
Regimes for Bananas150, paragraphs 342 to 349.
4.215 The United States responds by recalling that the European Communities argues
that GATT 1947 panels implicitly relied on a "restrictive interpretation of mandatory leg-
islation" because such an interpretation was necessary in light of the Protocol of Provi-
sional Application. According to the European Communities, because the Protocol ex-
empted from GATT 1947 coverage existing legislation, "effective application of GATT
1947" required that this exemption have a limited scope. The European Communities
states, "[t]he contracting parties therefore had no right to expect that the legal uncertainty
arising from the existence of such [mandatory] legislation would be eliminated".  Ac-
cording to the European Communities, GATT panels in fact either implicitly or explicitly
relied on the existence of the Protocol in those cases finding discretionary legislation
non-actionable.
4.216 The United States then contends that the EC's logic is flawed and hard to follow,
and it is not clear what "legal uncertainty" arose from "the existence of" pre-existing man-
datory legislation.  The European Communities apparently is attempting to claim that
"uncertainties" existed and had to be tolerated under the GATT 1947 in order to support
its argument that they may no longer be tolerated under the WTO Agreement. The United
States will address the EC's arguments regarding "uncertainty" in more detail shortly.  For
now it is sufficient to note that the distinction between the consistency of discretionary
and mandatory legislation arose for reasons having nothing to do with the Protocol of
Provisional Application or any "uncertainties" the Protocol created.
4.217 The United States notes that the European Communities claimed that the panel
reports which developed this doctrine either cited the Protocol or cases citing the Proto-
col, but it fails to establish this in its analysis of these panel reports.  To the contrary,
these cases never once reference the Protocol or cases citing the Protocol when dealing
with the issue of whether the mere existence of discretionary legislation is actionable.
The analysis of these cases confirms this.  It also confirms that there has been no change
in the application of this doctrine in WTO jurisprudence, nor any reference in that juris-
prudence to the fact that the Protocol was eliminated.  The EC's assertions concerning the

                                                                                                              

148 Panel Report on US – Tobacco, op. cit., in particular, para. 118.
149 Appellate Body Report on Japan – Taxes on Alcoholic Beverages ("Japan – Alcoholic Bever-
ages"), adopted 1 November 1996, WT/DS8/AB/R, WT/DS10/AB/R, and WT/DS11/AB/R, page 15.
150 Panel Report on EEC - Member States' Import Regimes for Bananas, adopted 3 June 1993,
DS32/R.
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relationship between the development of this doctrine and the Protocol are completely
without foundation.
4.218 The United States notes that the European Communities purports to demonstrate
how the doctrine of the non-actionability of discretionary legislation arose in connection
with the Protocol of Provisional Application.  The European Communities stated that the
panels which developed this doctrine either cited the Protocol or cases citing the protocol.
The following analysis of these cases reveals that this is not true, and that the EC’s dis-
cussion of these cases is highly distorted, inaccurate and misleading.
4.219 The United States argues that the first panel to find that the mere existence of
discretionary legislation is not actionable was the 1987 US -  Superfund panel.151 In its
analysis of this case, the European Communities makes the bald assertion that this panel
"was aware of" the dilemma allegedly created by the Protocol. It offers absolutely no sup-
port for this assertion.  The EC offers no evidence that the Superfund case so much as
references the Protocol, because there is no such reference.  The Superfund panel referred
neither to prior panel reports, nor to the Protocol, in making its finding regarding discre-
tionary legislation.152

4.220 The United States argues that after referencing US - Superfund, the European
Communities next introduces, with the phrase "[a]long the same lines", a quotation from
the 1990 panel report on EEC - Parts and Components applying the manda-
tory/discretionary distinction, as if the leap it made with respect to the Superfund panel
may be transferred to yet another case.  However, the EEC – Parts and Components case
makes no reference to the Protocol, or to cases citing the Protocol.  Instead, it refers to the
Superfund panel report which, as we have seen, makes no reference to the Protocol or to
cases citing the Protocol.153

4.221 In the view of the United States, the European Communities next juxtaposes a
reference to the 1989 panel on Norway - Restrictions on Imports of Apples and Pears, a
case which does, indeed, refer to the Protocol and the question of whether certain man-
datory legislation was, by virtue of the Protocol, exempt from GATT coverage.  This case
did not, however, involve the question of whether the mere existence of discretionary
legislation is actionable.154

4.222 According to the United States, the European Communities identifies a case
which discusses both the Protocol and the question of whether the mere existence of dis-
cretionary legislation is actionable: Thai -  Cigarettes.  However, the European Commu-
nities incorrectly states that the Thai - Cigarettes panel report "dealt with the issue of
mandatory versus discretionary legislation exclusively in the context of the interpretation
of a clause in Thailand’s Protocol of accession identical to paragraph 1(b) of the PPA".
4.223 The United States contends that in fact, the issue of mandatory versus discretion-
ary legislation arises three times in Thai – Cigarettes.  The first is in the context of ad-
dressing whether Thailand’s Protocol exempted a provision of the Tobacco Act (Section

                                                                                                              

151 Panel Report on US – Superfund, op. cit., para. 5.2.9.
152 See Panel Report on US - Superfund, op. cit., para. 5.29.  The United States notes that elsewhere
in the Superfund report, the panel cited Japan Leather in support of its finding that mandatory leg-
islation is actionable even if not yet in effect.  Ibid., para. 5.22.  The Japan Leather panel made no
reference to the Protocol or to any cases citing the protocol.  Rather, the panel found that a quantita-
tive restriction was actionable even if an exporting country had not filled its quota.  Panel Report on
Japanese Measures on Imports of Leather, adopted 15/16 May 1984, BISD 31S/94, para. 55.
153 See EEC – Parts and Components, op. cit., paras. 5.25-5.26.
154 Panel Report on Norway – Restrictions on Apples and Pears, op. cit., paras. 5.6-5.13.
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27) from the application of Article XI:1 of the GATT 1947. 155 The Panel’s discussion of
this point references Norway Apples, but makes no reference to US -  Superfund or to
EEC  - Parts and Components.156 The next reference to a discretionary/mandatory dis-
tinction comes in the context of determining whether the mere existence of excise tax
provisions allowing for the possibility of a violation of GATT 1947 Article III:2 could be
said to violate that provision.157 The panel found it did not, relying on the US – Superfund
and EEC – Parts and Components panel reports.158 Despite the fact that the Panel had one
paragraph earlier applied the discretionary/mandatory distinction in the context of the
PPA, the panel did not refer to this finding or to the Protocol.159 Likewise, when the panel
for a third time addressed a mandatory/discretionary distinction, this time to determine
whether the existence of a provision "enabling the executive authorities to levy [a] dis-
criminatory [business and municipal tax]" violated Article III, the panel concluded that it
did not.160 In making this finding, the panel referenced its finding with respect to excise
taxes (which referenced the US – Superfund and EEC – Parts and Components reports),
but made no reference to its earlier findings with respect to the Protocol.161 The panel thus
drew no connection between the non-actionability of discretionary legislation and the
exemption of pre-existing mandatory legislation under the Protocol, despite the opportu-
nity presented by the fact that the dispute dealt with both issues.
4.224 The United States notes that the EC citation to US - Malt Beverages is equally
without support.  The European Communities notes that this panel report addressed the
question of whether legislation was exempt from the GATT 1947 because it was covered
by the Protocol (the panel found it was not), but neglects to point out that the Protocol is
not so much as mentioned in the separate discussion in that report of whether the
non-enforcement of mandatory legislation rendered legislation non-actionable.162 That
discussion again references Thai - Cigarettes, EEC Parts and Components and US -  Su-
perfund, but not the Protocol or cases citing the Protocol.163 The Protocol issue cited by
the European Communities is clearly unrelated to the issues presented here.
4.225 The United States notes that the European Communities next discusses the 1992
panel report on United States -  Non-Rubber Footwear.  The European Communities
asserts that "the context was again provided by the PPA", an assertion which is at best
misleading.  While issues relating to the PPA were responsible for the fact that the United
States was applying multiple countervailing duty regimes to countries in different circum-
stances, the exemption of various of these regimes under the PPA was not at issue.164

Rather, the issue related to the comparative treatment different countries received under

                                                                                                              

155 Panel Report on Thai – Cigarettes, op. cit., paras. 82-83.
156 Ibid.
157 Ibid., para. 84.
158 Ibid.
159 See Ibid.
160 Ibid., paras. 85-86.
161 See Ibid.
162 The United States refers to Panel Report on US – Malt Beverages, op. cit., paras. 5.39, 5.57,
5.60.
163 See Ibid., para. 5.39 and note.
164 The United States refers to Panel Report on Denial of Most-favoured Treatment as to
Non-Rubber Footwear from Brazil ("Brazilian Non-Rubber Footwear"), adopted 19 June 1992,
BISD 39S/128, paras. 2.6, 2.8 (explaining that the United States did not contest the fact that while a
countervailing duty law dating to the 1930s was exempt under the PPA, a 1974 amendment to that
law was not).
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each of these regimes, which the panel found to violate GATT 1947 Article I:1.165 The
panel found that the specific provisions of these regimes granting more or less favorable
treatment were mandatory because they could not be modified through executive discre-
tion, and were therefore actionable as such.166 In a footnote to this finding omitted by the
European Communities, the panel cited US - Superfund and EEC – Parts and Compo-
nents.167 There is no reference to the Protocol or to cases citing the Protocol.
4.226 The United States points out that the European Communities also draws false
comparisons between Sections 301-310 and the laws at issue in Non-Rubber Footwear.
First, the EC focuses on only one of the laws under examination in that case, an amend-
ment to a 1930s law included in the Trade Act of 1974.  That amendment, like the other
laws at issue dating to the 1930s and 1979, related to countervailing duties and had noth-
ing to do with Sections 301-310.  Second, the EC quotes with emphasis references in the
1974 amendment to "determinations" and the word "shall", and states, "the EC cannot
help but underline the very similar wording used by Section 331 and Sections 301-310 of
the same Trade Act".
4.227 The United States argues that the European Communities ignores the fact that the
"determinations" on which it focuses had absolutely nothing to do with the finding in the
case.  The issue in Non-Rubber Footwear was the timing and procedures under each of
the laws for lifting existing countervailing duty orders.  Existing countervailing duty or-
ders on products of countries newly granted GSP benefits were automatically given an
injury review.  If that review was negative, the order was revoked, "backdated" to the date
these countries were granted GSP benefits.  On the other hand, countervailing duty orders
on dutiable products from countries acceding to the Subsidies Code were given an injury
review only upon application within three years of accession, and the revocations were
"backdated" only to the date of the application.  The differential treatment was the basis
for the panel's Article I:1 finding; that finding had nothing to do with the language high-
lighted in the EC description.
4.228 In the US's view, the European Communities further attempts to draw false paral-
lels between the 1974 countervailing duty law amendment and Sections 301-310 by stat-
ing that, under the countervailing duty law,

"the administration has discretion whether or not to apply a countervailing
duty on subsidized products.  The requirement that the Administration not
apply the injury criterion if it decides to apply a countervailing duty was
nevertheless regarded to be mandatory".

4.229 According to the United States, the only problem with the EC's analysis is that it
bears no relationship to that of the panel.  "The requirement that the Administration not
apply the injury criterion" was (1) not at issue in the case, if for no other reason than (2)
no such requirement is in the law.  Again, the issue in the case was the timing and proce-
dures for injury reviews and for revocation of existing countervailing duty orders.  Be-
cause the case dealt with existing orders, the Administration had already in each of these
cases determined that a countervailable subsidy existed, years before the issue of revoca-
tion, and the application of different revocation regimes, ever arose.  Thus, even were it
accurate to describe such determinations as discretionary (the procedures and methodolo-
gies for making the determination are detailed in statutory and regulatory provisions, and
allow for limited discretion), these determinations were never at issue in the case, and

                                                                                                              

165 Ibid., paras. 6.14, 6.17.
166 Ibid., para. 6.13.
167 Panel Report on Brazilian Non-Rubber Footwear, op. cit., paras. 6.4, 6.5, 6.14, 6.17.
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were completely irrelevant to the "backdating provisions" which the panel considered
mandatory and therefore actionable as such.
4.230 The United States points out that the European Communities fails to include any
discussion of how this practice allegedly changed under the WTO because the Protocol
was no longer in effect.  The non-actionability of discretionary legislation (or the action-
ability of mandatory legislation) was again at issue in Canada – Civil Aircraft, Turkey -
Textiles and Argentina – Textiles and Apparel (US), but the European Communities ad-
dresses only the last of these.  In its discussion of that case the European Communities
provides no demonstration that the panel applied a new definition of "mandatory", or that
the panel referred to the Protocol of Provisional Application.  Instead, the panel found
that Argentina’s specific duties were mandatory measures, relying on the consistent line
of GATT and WTO cases establishing the mandatory/discretionary distinction.168 The
panel stated, "GATT/WTO case law is clear in that a mandatory measure can be brought
before a Panel, even if such an adopted measure is not yet in effect".169 In a footnote
omitted from the EC’s discussion, the panel cited US - Superfund.  The panel also noted
that the U.S. Tobacco report confirmed this interpretation.170

4.231 According to the United States, had the EC bothered to address the Canada –
Aircraft and Turkey - Textile cases, it would have found that neither of these cases did
anything other than apply the GATT distinction on discretionary/mandatory legislation.
For example, in Canada – Aircraft, the panel stated:

"We recall the distinction that GATT/WTO panels have consistently
drawn between discretionary legislation and mandatory legislation.  For
example, in United States Tobacco, the panel 'recalled that panels had
consistently ruled that legislation which mandated action inconsistent with
the General Agreement could be challenged as such, whereas legislation
which merely gave the discretion to the executive authority ... to act in-
consistently with the General Agreement could not be challenged as such;
only the actual application of such legislation inconsistent with the Gen-
eral Agreement could be subject to challenge'".171 (citation omitted)

4.232 The United States considers that neither Canada - Aircraft nor Turkey - Textiles
redefined the meaning of "mandatory" or refer to the Protocol of Provisional Application
to do so.172 The EC’s claim that the definition of mandatory has changed because of the
elimination of the Protocol of Provisional Application is thus pure fantasy.  Neither the
GATT cases establishing the actionability of mandatory legislation nor the WTO cases
which have continued to apply this rule relied on the existence, expiration, or anything
else regarding, the Protocol of Provisional Application.173

                                                                                                              

168 Panel Report on  Argentina – Textiles and Apparel(US), op. cit., para. 6.45.
169 Ibid.
170 Ibid.
171 Panel Report on Canada – Aircraft, op. cit., para. 9.124, citing Panel Report on US – Tobacco,
op. cit., para. 118.
172 See Canada – Aircraft, op. cit., para. 9.124; Panel Report on Turkey – Restrictions on Imports
of Textile and Clothing Products, circulated 31 May 1999, WT/DS/34/R, para. 9.37.
173 The United States adds that even if the distinction between mandatory and discretionary meas-
ures had originated in the distinction drawn in the Protocol of Provisional Application, it is difficult
to understand how the definition of "mandatory" could change.  Either legislation "mandates" –
commands or obliges  -  a violation, or it does not.
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(iii) Marrakech Agreement
4.233 The European Communities also argues that Article XVI:4 of the Marrakech
Agreement provides for a more far-reaching and novel obligation upon WTO Members
when compared to Articles 26 and 27 of the Vienna Convention on the Law of Treaties or
to the legal situation existing under the GATT 1947,

"each Member shall ensure the conformity of its laws, regulations and
administrative procedures with its obligations [under the WTO agree-
ments]".

4.234 The European Communities points out that in particular, the provision requires a
positive action by the WTO Member ensuring the conformity of its domestic law, which
includes not only legislation but also regulations and administrative procedures.
4.235 The European Communities further indicates that through Article 3.2 of the DSU,
the Uruguay Round participants when they agreed to adopt the DSU explicitly pursued
the objective of providing security and predictability to the multilateral trading system.
This objective has been subsequently confirmed by the Appellate Body in EC – Computer
Equipment case174 as

"'an object and purpose of the WTO Agreement, generally, as well as of
the GATT 1994'".

4.236 The European Communities finally contends that the existing legislation clauses
in the PPA and the protocols of accession have been explicitly excluded from the defini-
tion of the General Agreement on Tariffs and Trade 1994.
4.237 In the view of the European Communities, four sets of important consequences
derive from the above-mentioned new legal environment:

(a) Unlike under the GATT 1947, a conflict between a pre-existing incom-
patible legislation and any obligation under the covered agreements must
be resolved in favour of the latter and to the detriment of the former. As
the Appellate Body has decided in the India - Patents (US) case175, this
new rule is applicable with no exceptions as from 1 January 1995;

(b) The obligations under Article XVI:4 encompass not only legislation but
also regulations and administrative procedures and thus include the type
of law that is normally adopted and amended by actions of executive
authorities. The distinction between law that binds the executive authori-
ties and law that can be modified by them is thus no longer relevant.

(c) As was recalled in the EC's oral statement of 29 June 1999, the terms "en-
sure" and "conformity" in Article XVI:4, taken together in their context,
indicate that that provision obliges all WTO Members not merely to grant
their executive authorities formally the right to act consistently with WTO
law but to structure their law in a manner that "makes certain" that the
objectives of the covered agreements will be achieved.176

                                                                                                              

174 Appellate Body Report on EC – Computer Equipment, op. cit.
175 Appellate Body Report on India - Patents (US), op. cit., para. 81.
176 The European Communities notes that it is interesting to note that in a different factual context,
the Human Rights Committee - established by Article 28 of the International Covenant on Civil and
Political Rights - followed a logic that, mutatis mutandis, is comparable to the logic suggested by the
European Communities in this case. In the "Mauritian Women" case, it held with respect to the pos-
sibility of a direct violation of a right by a law that "it must in any event be applicable in such a way
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(d) Article 3.2 of the DSU and the principle of "good faith" implementation
of international obligations under Article 26 of the Vienna Convention on
the Law of Treaties no longer allow the existence of legal situations, under
domestic legislation, regulations, administrative procedures or under any
combination of them, which could seriously impair the security and pre-
dictability of the international trading system. A domestic law, regulation
or administrative procedure whose structure and architecture is specifi-
cally designed to create uncertainty for the trade with other Members
could therefore never be deemed to ensure conformity with WTO law.

4.238 The European Communities further argues that in this new legal environment it is
then no longer justified to apply as such the standards developed under the GATT 1947 to
domestic legislation. According to Articles XVI:4 of the WTO and 3.2 of the DSU to-
gether with the principle of "good faith" implementation under Article 26 of the Vienna
Convention on the Law of Treaties Members' domestic law cannot be considered to be
WTO-consistent merely because it does not formally preclude WTO-consistent actions.
WTO Members must now go further and ensure that their domestic law is not designed to
frustrate the implementation of their WTO obligations.
4.239 The European Communities argues that the Panel practice after the entry into
force of the WTO is either inconclusive (and therefore does not stand in the way of the
above-described interpretation) or supports the EC's views.
4.240 The European Communities points out that the 1998 Report of the Panel Japan –
Measures Affecting Agricultural Products dealt in particular with the interpretation of
paragraph 1 of Annex A to the SPS Agreement. That provision reads as follows:

"phytosanitary measures include all relevant laws, decrees, regulations,
requirements and procedures".

4.241 In the view of the European Communities, this provision has a function similar to
that of Article XVI:4 of the Marrakech Agreement.  It defines the domestic law related to
phytosanitary measures, not merely actions taken under such law, as a phytosanitary
measure.  This means that each Member must ensure that that its domestic law related to
phytosanitary measures is in conformity with its obligations under the SPS Agreement.
Japan essentially argued that its domestic law is in conformity with the SPS Agreement
because it does not mandate actions inconsistent with the SPS Agreement.  The Panel
rejected this argument on the following grounds:

"8.111 Even though the varietal testing requirement is not mandatory – in
that exporting countries can demonstrate quarantine efficiency by other
means – in our view, it does constitute a "phytosanitary regulation" subject
to the publication requirement in Annex B.  The footnote to paragraph 1
of Annex B refers in general terms to "phytosanitary measures such as
laws, decrees or ordinances".177 Nowhere does the wording of this para-
graph require such measures to be mandatory or legally enforceable.

                                                                                                              

that the alleged victim's risk of being affected is more than a theoretical possibility" (emphasis
added). (35/1978, paragraph 9.2).
177 [original footnote] In accordance with Article 3.2 of the DSU and established WTO jurispru-
dence, we shall interpret these terms in paragraph 1 of Annex A in accordance with the interpretative
rules of the 1969 Vienna Convention on the Law of Treaties ("Vienna Convention"), in particular
Article 31 thereof which provides in relevant part as follows:  "1.  A treaty shall be interpreted in
good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in light of its object and purpose".
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Moreover, Paragraph 1 of Annex A to the SPS Agreement makes clear
that "phytosanitary measures include all relevant laws, decrees, regula-
tions, requirements and procedures".  It does not, in turn, require that such
measures be mandatory or legally enforceable.  The interpretation that
measures need not be mandatory to be subject to WTO disciplines is con-
firmed by the context of the relevant SPS provisions, a context which in-
cludes provisions of other WTO agreements and the way these provisions
define "measure", "requirement" or "restriction"178, as interpreted in
GATT and WTO jurisprudence.179 This context indicates that a
non-mandatory government measure is also subject to WTO provisions in
the event compliance with this measure is necessary to obtain an advan-
tage from the government or, in other words, if sufficient incentives or
disincentives exist for that measure to be abided by". (emphasis added)

4.242 The European Communities considers that the above reasoning can be transposed
to Article XVI:4 of the WTO Agreement because the rationale of that provision is similar
to that of paragraph 1 of Annex A to the SPS Agreement: what is relevant are the trade
effects of the law at issue and the incentives or disincentives it creates, not merely
whether it is mandatory.
4.243 The European Communities further notes that in its 1997 report on Argentina -
Measures Affecting Imports of Footwear, Textiles, Apparel and Other Items,180 a panel
found what follows:

"6.45 In respect of the Argentine argument that the US claim should not
be considered because it addresses only a potential violation - in support
of which it refers to the Tobacco Panel report – we note that the Argentine
measures, the specific duties, are mandatory measures.  Argentina admits

                                                                                                              

178 [original footnote] For example, the Illustrative List of Trade-Related Investment Measures
("TRIMs") contained in the Annex to the Agreement on TRIMs indicates that TRIMs inconsistent
with Articles III:4 and XI:1 of the GATT include those which are "mandatory or enforceable under
domestic law or under administrative rulings, or compliance with which is necessary to obtain an
advantage" (emphasis added).
179 [original footnote] Recently, for example, the Panel on Japan – Measures Affecting Consumer
Photographic Film and Paper (adopted on 22 April 1998, WT/DS44/R), addressing a claim of
non-violation nullification and impairment under Article XXIII:1(b) of the GATT, stated the follow-
ing (at paragraph 10.49):

a government policy or action need not necessarily have a substantially bind-
ing or compulsory nature for it to entail a likelihood of compliance by private
actors in a way so as to nullify or impair legitimately expected benefits within
the purview of Article XXIII:1(b).  Indeed, it is clear that non-binding actions,
which include sufficient incentives or disincentives for private parties to act in
a particular manner, can potentially have adverse effects on competitive con-
ditions of market access.

See also the Panel Report on Japan – Trade in Semi-Conductors ("Japan - Semiconductors"),
adopted on 4 May 1988, BISD 35S/116, where the Panel found (at paragraph 109) that although
measures are not mandatory, they could be considered as "restrictions" subject to Article XI:1 of the
GATT in the event "sufficient incentives or disincentives existed for non-mandatory measures to
take effect". Similarly, the Panel on EEC – Regulation on Imports of Parts and Components
(adopted on 16 May 1990, BISD 37S/132) considered (at paragraph 5.21) that the term "laws, regu-
lations or requirements" contained in Article III:4 of the GATT included requirements "which an
enterprise voluntarily accepts in order to obtain an advantage from the government".
180 Panel Report on Argentina – Textiles and Apparel (US), op. cit.
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that its customs officials are obligated to collect the specific duties on all
imports.  GATT/WTO case law is clear in that a mandatory measure can
be brought before a Panel, even if such an adopted measure is not yet in
effect, and independently of the absence of trade effect of such measure
for the complaining party:

'[T]he very existence of mandatory legislation providing
for an internal tax, without it being applied to a particular
imported product, should be regarded as falling within the
scope of Article III:2, first sentence'.

We are also of the view that the Tobacco Panel report merely confirms
this principle.

6.46 Moreover, in Bananas III, the Appellate Body confirmed that the
principles developed in Superfund were still applicable to WTO disputes
and that any measure, which changes the competitive relationship of
Members, nullifies any such Members' benefits under the WTO Agree-
ment.

'Article III:2, first sentence, cannot be interpreted to pro-
tect expectations on export volumes;  it protects expecta-
tions on the competitive relationship between imported
and domestic products.  A change in the competitive rela-
tionship contrary to that provision must consequently be
regarded ipso facto as a nullification or impairment of
benefits accruing under the General Agreement'.

We consider that this principle is also appropriate when dealing with the
application of the obligations contained in Article II of GATT which re-
quires a 'treatment no less favourable than that" provided in a Member's
Schedule.  In the present dispute we consider that the competitive rela-
tionship of the parties was changed unilaterally by Argentina because its
mandatory measure clearly has the potential to violate its bindings, thus
undermining the security and the predictability of the WTO system'". (em-
phasis added).

4.244 In the view of the European Communities, the panel's decision fully supports the
EC's approach as well.
4.245 The United States contends that the European Communities claims that panel
practice after entry into force of the WTO "is either inconclusive (and therefore does not
stand in the way of the [the EC's "new legal environment" theory]) or supports the EC's
views". In support of this statement, the European Communities cites Japan – Measures
Affecting Agricultural Products181 and Argentina – Measures Affecting Imports of Foot-
wear, Textiles, Apparel and Other Items.  However, the Argentina – Textiles and Apparel
(US) panel does no more than reaffirm that mandatory legislation is actionable, without
redefining the term "mandatory" as the European Communities seeks to do here.
4.246 The United States points out that as for Japan – Agricultural Products, the Euro-
pean Communities refers to a panel discussion involving the publication requirement in
paragraph 1 of Annex B of the Agreement on Sanitary and Phytosanitary Measures.  This
discussion did not involve the question of whether discretionary measures are actionable,

                                                                                                              

181 Panel Report on Japan – Measures Affecting Agricultural Products ("Japan – Agricultural
Products"), adopted 19 March 1999, WT/DS76/R.
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nor did the issue arise at any point in Japan – Agricultural Products.  Japan did not, as
the European Communities would have it, "essentially argue[] that its domestic law is in
conformity with the SPS Agreement because it does not mandate actions inconsistent with
the SPS Agreement".182 Rather, Japan argued that its varietal testing requirement did not
come within the specific terms of the definition of "sanitary and phytosanitary regula-
tions" provided in Annex B of the SPS Agreement.183 The panel rejected Japan's argu-
ment, finding that the definition in the Annex was not limited as proposed by Japan.
4.247 The United States notes that according to the European Communities, the Japan –
Agricultural Products panel's reasoning "can be transposed to" WTO Agreement Arti-
cle XVI:4 "because the rationale of that provision is similar to that of paragraph 1 of An-
nex A to the SPS Agreement".  This conclusion is absurd.  The rationale of paragraph 1 of
Annex B – publication of SPS measures – cannot be equated with that of WTO Agree-
ment Article XVI:4 – to ensure that domestic laws permit compliance with international
obligations.  Moreover, a panel's examination of an explicit definition of "measures" can-
not be equated to the question of whether the mere existence of non-mandatory legislation
can result in a finding of WTO inconsistency.
4.248 The United States further argues that the European Communities also claims that
the Japan – Agricultural Products panel's reliance on a line of GATT cases which
pre-date the WTO184 somehow supports the EC's claim that the advent of the WTO
changed the definition of "mandatory".  Beyond the issue of timing, the European Com-
munities is confusing two separate lines of GATT cases which stand for very different
propositions: (1) the Superfund line of cases, which stand for the mere existence of legis-
lation which grants governmental authorities the discretion to comply or not comply with
their GATT/WTO obligations is not grounds for a finding of inconsistency; and (2) the
Italian Machinery/FIRA line of cases, which stand for the proposition that a measure
which nominally does not mandate compliance by private actors may nevertheless be
considered a government "requirement" or "restriction" subject to the requirements of
GATT 1947 Article III or XI if it creates sufficient incentives or disincentives for those
private actors to comply.185

4.249 The United States claims that the EC's confusion recalls that of the panel in India
- Patents (US), which "merge[d], and thereby confuse[d], two different concepts from
previous GATT practice".186 In similar fashion, the European Communities posits a the-

                                                                                                              

182 Ibid. page 10.
183 Footnote 5 to Annex B provided that the annex covered "phytosanitary measures such as laws,
decrees or ordinances". See Agreement on the Application of Sanitary and Phytosanitary Measures,
Annex B, footnote 5.
184 These cases include Panel Report on Japan – Semiconductors, op. cit., para. 109 and Panel
Report on EEC – Parts and Components, op. cit., para. 5.21.
185 See Panel Report on Italian Discrimination Against Imported Agricultural Machinery ("Italian
Machinery"), adopted 23 October 1958, BISD 7S/60; Panel Report on Canada – Administration of
the Foreign Investment Review Act ("Canada - FIRA"), adopted 7 February 1984, BISD 30S/140,
para. 5.4; EEC – Parts and Components, para. 5.21; Panel Report on Japan –Semiconductors, op.
cit., para. 109.
186 Appellate Body Report on India - Patents (US), op. cit., para. 36.  According to the United
States, the India - Patents (US) panel confused the concept of protecting expectations of parties as to
the competitive relationship between their products and those of other parties with the concept of
protecting reasonable expectations of parties relating to market access concessions, all in the service
of developing a theory of "protection of legitimate expectations" not found in the text of the TRIPs
Agreement.  Ibid.
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ory of "not genuinely discretionary" measures it has pieced together from assumptions,
inferences and misreadings of unrelated panel findings, the Protocol of Provisional Appli-
cation and miscellaneous DSU and WTO objectives.  Like the theories at issue in India -
Patents (US) and US - Shrimp, the EC's theory has no textual basis and must be rejected.
The analysis of whether Sections 301-310 are consistent with DSU Article 23 and WTO
Agreement Article XVI:4 must be based on the text of those provisions.
4.250 In response to the Panel's question as to what standards should be used in order to
determine whether a Member has ensured the conformity of its laws, regulations and ad-
ministrative procedures with its WTO obligations, the European Communities contends
that as demonstrated above, it is no longer correct to rely on the distinction between man-
datory and discretionary legislation along the legal path followed by the GATT 1947
practice. However, this does not mean that all domestic law that does not preclude
WTO-inconsistent measures and thus provides for the possibility of actions deviating
from WTO law (a "potential deviation") is WTO-inconsistent. It is now necessary to dis-
tinguish between

(a) domestic law that is merely meant to transfer decision-making authority
from one constitutional body (most often the Parliament) to another con-
stitutional body (most often the executive authorities) within specified pa-
rameters, and

(b) domestic law that does not preclude the executive authorities from acting
consistently with WTO law but that is - by its design, structure and archi-
tecture - manifestly intended to encourage violations of WTO law or is
otherwise biased against WTO-consistent action.

4.251 In the view of the European Communities, the first type of domestic law is genu-
inely discretionary.  It is simply a consequence of the legislator's decision to delegate
decision-making power to the administration. WTO Members are free to decide how to
distribute decision-making authority on trade policy matters between the legislature and
executive authorities. Article XVI:4 positively requires WTO Members to ensure that
their domestic law is in conformity with their obligations under the covered agreements
and therefore does not frustrate the objectives of the WTO. However, nothing in Arti-
cle XVI:4 requires Members to transfer all decision making to the legislator. For these
reasons, it would be inappropriate to interpret Article XVI:4 of the WTO Agreement so
extensively as to require WTO Members to include explicit language in their domestic
law precluding WTO-inconsistent actions.
4.252 The European Communities goes on to state that the second type of legislation is
not genuinely discretionary.  It is not intended to transfer decision-making authority
within specified parameters from one branch of the government to another but to frustrate
the implementation of specific WTO obligations. It creates, for no legitimate reason, legal
uncertainty and unpredictability for the trade with other Members. A Member that main-
tains such law has not ensured the conformity of its law with its WTO obligations even if
the law does not preclude the theoretical possibility of WTO-consistent actions.
4.253 The European Communities recalls its argument that in order to determine
whether legislation that does not preclude WTO-consistent actions is genuinely discre-
tionary, Panels should concentrate their examination as a matter of priority on the text of
the domestic law or regulation.
4.254 In the view of the European Communities, this analysis on the text should focus
firstly on verifying whether that domestic legislation leaves a large degree of liberty of
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action to the administration to develop a policy within certain predetermined parame-
ters187 or whether it induces the executive to act systematically in conflict with the Mem-
ber's WTO obligations and that it is at the very least sufficiently constraining and
well-defined. In the latter situation, the measure should not be considered genuinely dis-
cretionary.
4.255 In the view of the European Communities, in addition, Panels should consider the
design, structure and architecture of the domestic legislation under examination. Any
domestic legislation or regulation whose structure, design or architecture is biased against
compatibility with the Member's WTO obligations, or that is designed to create uncer-
tainty and unpredictability in the trade relations among WTO Members, or that is struc-
tured so as to render difficult, unlikely or practically impossible for the executive to pur-
sue a WTO compatible implementation could not be considered genuinely discretionary.
4.256 The European Communities points out in this respect that, as the very recent
Panel Report on Chile - Taxes on Alcoholic Beverages188 rightly indicates at paragraph
7.119

                                                                                                              

187 The European Communities notes that the United States quoted the still unadopted Panel Report
on Canada – Aircraft, op. cit., as an evidence of the continuing application of the GATT 1947 prac-
tice concerning the definition of mandatory and discretionary legislation after the Uruguay Round.
The European Communities disagrees.  The European Communities is of the view that this recent
Panel report supports fully the EC's suggested approach. When considering the legal nature of Can-
ada's Export Development Act (EDA), Section 10, the Panel reached the correct conclusion that "a
mandate to support and develop Canada's export trade does not amount to a mandate to grant subsi-
dies, since support and development could be provided in a broad variety of ways" (para. 9.127, in
fine). The reading of the relevant provision of Canada's EDA confirms it as a clear example of a
genuine discretionary legislation within the criteria suggested here by the European Communities:
"Purposes and Powers
10. (1) The Corporation is established for the purposes of supporting and developing, directly or
indirectly, Canada's export trade and Canadian capacity to engage in that trade and to respond to
international business opportunities.
Powers.
(1.1) Subject to any regulations that may be made under subsection (6), in carrying out its purposes
under subsection (1), the Corporation may
(a) acquire and dispose of any interest in any property by any means;
(b) enter into any arrangement that has the effect of providing, to any person, any insurance, reinsur-
ance, indemnity or guarantee;
(c) enter into any arrangement that has the effect of extending credit to any person or providing an
undertaking to pay money to any person;
(d) take any security interest in any property;
(e) prepare, compile, publish and distribute information and provide consulting services;
(f) procure the incorporation, dissolution or amalgamation of subsidiaries;
(g) acquire and dispose of any interest in any entity by any means;
(h) make any investment and enter into any transaction necessary or desirable for the financial man-
agement of the Corporation;
(i) act as agent for any person or authorize any person to act as agent for the Corporation;
(j) take such steps and do all such things as to it appear necessary or desirable to protect the interests
of the Corporation; and
(k) generally, do all such other things as are incidental or conducive to the exercise of its powers, the
performance of its functions and the conduct of its business.
188 Panel Report on Chile - Taxes on Alcoholic Beverages, circulated 15 June 1999, WT/DS87/R -
WT/DS110/R.
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"Statements by a government against WTO interests (e.g. indicating a
protective purpose or design) are most probative. Correspondingly, it is
less likely that self-serving comments by a government attempting to jus-
tify its measure would be particularly probative".

4.257 The European Communities further explains that finally, an additional guiding
principle to be used in order to determine whether a domestic law or regulation corre-
sponds to a genuinely discretionary measure is the definition by Dailler and Pellet of the
public international law principle of "good faith" implementation: "[L]'exécution de
bonne foi, exige positivement fidélité et loyauté aux engagements pris" and should there-
fore exclude "toute tentative de 'fraude à la loi', toute ruse".189

4.258 In response to the Panel's question as to whether the standards applicable under
WTO law in general and Article XVI:4 of the WTO Agreement in particular are met by
legislation that mandates discriminatory tax but at the same time allows for "some limited
exceptions in special circumstances subject to discretionary powers", the European Com-
munities argues that this specific issue raised by the Panel can be resolved by applying the
criteria suggested by the European Communities above.
4.259 The European Communities points out that according to the Oxford English Ref-
erence Dictionary, a rule is "a principle to which an action conforms or is required to
conform". An exception is "an instance that does not follow the rule". In practice, the
existence of exceptions is considered to be the confirmation of the existence of the rule.
4.260 The European Communities argues that in the example submitted by the Panel to
the parties, the fact that the administration is granted, in some limited circumstances, with
the power to act by exception to the rule should therefore be interpreted in the following
way:

(a) The administration is required to follow as a matter of principle the
(WTO-inconsistent) rule;

(b) The use of the exception is limited to specific and limited cases;

(c) The existence of the exception confirms the existence of the
(WTO-inconsistent) rule in the first place.

(d) Consequently, the exceptions could not be implemented in such a way as
to systematically replace the rule without amending the law itself and, in
any case, without defeating its overall (WTO-inconsistent) purpose that
the legislative body intended to achieve.

4.261 In the EC's view, therefore, a Member's legislation providing for a (number of)
rule(s) that are inconsistent with one or more of the obligations under a WTO Agreement
should be deemed to violate as such that Member's WTO obligations irrespective of
whether the legislation was actually implemented and also independently from the exis-
tence of some "limited exceptions in special circumstances subject to discretionary pow-
ers".
4.262 The European Communities then contends that the design, structure and archi-
tecture of such legislation (i.e. its objectively expressed "intent") would be dominated by
the (WTO-inconsistent) rule. It would be a legislation purposefully biased against WTO
compatibility and thus could not be mended by the existence of some "limited exceptions"
to the (WTO-inconsistent) rule. Moreover, the mere existence of such a legislation im-
posing (WTO-inconsistent) rules would inevitably create a pattern of uncertainty, insecu-
rity and unpredictability in the trade relations among the Members and could by no means

                                                                                                              

189 Droit International public, (1994), paragraph 143.
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constitute a "good faith" implementation of the Member's WTO obligations under Arti-
cle 26 of the Vienna Convention on the Law of Treaties or (even less so) under the more
demanding standard set out in Article XVI:4 of the Marrakech Agreement.
4.263 The European Communities further argues that this is, if at all possible, even more
relevant in instances where only a remote possibility to obtain an "act of grace" in a spe-
cific case, a kind of waiver, to be granted by the highest political authorities of the WTO
Member concerned190 and where such an "act of grace" is subject to a number of objective
criteria that may, in practice, require the targeted WTO Member to give in to
WTO-inconsistent pressure.
4.264 The United States points out that the European Communities suggested that
WTO Agreement Article XVI:4, read together with DSU Article 3.2 and the elimination
of the Protocol of Provisional Application, have created a "new legal environment". Ac-
cording to the European Communities, "In this new legal environment it is then no longer
justified to apply as such the standards developed under the GATT 1947 to domestic leg-
islation".  Rather, "WTO Members must now go further and ensure that their domestic
law is not designed to frustrate the implementation of their WTO obligations".  Panels
must therefore apply new standards in distinguishing among discretionary legislation to
determine which are "not genuinely discretionary". According to the European Commu-
nities, a law is not genuinely discretionary if it "does not preclude the executive authori-
ties from acting consistently with WTO law but that is - by design, structure and archi-
tecture - manifestly intended to encourage violations of WTO law or is otherwise biased
against WTO-consistent action". Such a law "creates, for no legitimate reason, legal un-
certainty and unpredictability for the trade with other Members".
4.265 According to the United States, the European Communities claims to derive this
test from "Article 3.2 of the DSU and the principle of 'good faith' implementation of in-
ternational obligations under Article 26 of the Vienna Convention on the Law of Trea-
ties", which "no longer allows" legal situations "which could seriously impair the security
and predictability of the international trading system". Leaving aside the fact that the lan-
guage of Article 3.2 dates to the 1989 Montreal Rules, and thus predates the EC's "new
legal environment", the European Communities is seeking to create from a WTO provi-
sion relating to the objectives of the Dispute Settlement Understanding, and its own no-
tions of "good faith" and "uncertainty", an entirely new obligation not found in any provi-
sion of the WTO Agreement or its annexes.
4.266 The United States puts forth that the Appellate Body has confronted such a situa-
tion before.  The European Communities even alludes to one such situation in its oral
statement, when it refers to the US endorsement in India - Patents (US) of panel findings
that the "protection of legitimate expectations of WTO Members regarding conditions of
competition is as central to trade relating to intellectual property as it is to trade in goods
that do not relate to intellectual property". What the European Communities fails to men-
tion is that the Appellate Body squarely reversed the panel on this point.

                                                                                                              

190 The European Communities notes that in a different factual context, the European Court of
Human Rights followed a logic that, mutatis mutandis, is comparable to the logic suggested by the
European Communities in this case. In the "Soering" case (1/1989/161/217), the ECHR stated the
following:

"In the independent exercise of his discretion the Commonwealth's attorney has himself
decided to seek and to persist in seeking the death penalty because the evidence, in his
determination supports such action. (…) The Court's conclusion is therefore that the like-
hood of the feraed exposure of the applicant to the "death row phenomenon" has been
shown to be such as to bring Article 3 into play".
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4.267 The United States points out that the India - Patents (US) panel found that "the
legitimate expectations of WTO Members" must be taken into account, and that the "pro-
tection of legitimate expectations of Members regarding the conditions of competition is a
well established GATT principle" derived in part from GATT 1994 Article XXIII, the
basic dispute settlement provisions of the GATT and WTO, and GATT 1947 panel reports
relating to GATT 1947 Article III.191 Further, based on Article 31 of the Vienna Conven-
tion, which provides for "good faith" interpretation of treaty terms in accordance with
their ordinary meaning in their context and in light of their object and purpose, the Panel
stated,

"In our view, good faith interpretation requires the protection of legitimate
expectations derived from the protection of intellectual property rights
provided for in the Agreement".192

4.268 The United States further notes that the Appellate Body rejected this approach,
noting that the panel had "merge[d], and thereby confuse[d], two different concepts from
previous GATT practice,193 and had misapplied VCLT Article 31:

"The Panel misunderstands the concept of legitimate expectations in the
context of the customary rules of interpretation of public international
law.  The legitimate expectations of the parties to a treaty are reflected in
the language of the treaty itself.  The duty of a treaty interpreter is to ex-
amine the words of the treaty to determine the intentions of the parties.
This should be done in accordance with the principles of treaty interpreta-
tion set out in Article 31 of the Vienna Convention.  But these principles
neither require nor condone the imputation into a treaty of words that are
not there or the importation into a treaty of concepts that were not in-
tended".194

4.269 The United States indicates that the Appellate Body went on to refer to DSU Arti-
cle 3.2, which provides, "Recommendations and rulings of the DSB cannot add to or di-
minish the rights and obligations provided in the covered agreements", and DSU Arti-
cle 19.2, which provides, "In accordance with paragraph 2 of Article 3, in their findings
and recommendations, the panel and Appellate Body cannot add to or diminish the rights
and obligations provided in the covered agreements".195 The Appellate Body stated,
"These provisions speak for themselves.  Unquestionably, both panels and the Appellate
Body are bound by them".196

4.270 According to the United States, the European Communities in this case is at-
tempting to engage in even more dramatic fashion in the "imputation into a treaty of
words that are not there or the importation into a treaty of concepts that were not in-
tended",197 the approach which the Appellate Body rejected in India - Patents (US).  No-
where is the EC's "not genuinely discretionary" test found in WTO Agreement Arti-
cle XVI:4, DSU Article 3.2, or any other provision of a covered agreement.  Indeed, the

                                                                                                              

191 Panel Report on India – Patents (US), op. cit., paras. 7.20, 7.22.  The panel reports which the
panel cited included Panel Report on Italian Machinery, op. cit., paras. 12-13; Panel Report on US –
Superfund, op. cit., para. 5.22, and Panel Report on US – Section 337, op. cit., para. 5.13.
192 Panel Report on India - Patents (US), op. cit., para. 7.18.
193 Appellate Body Report on India - Patents (US), op. cit., para. 36.
194 Ibid., para. 45. (emphasis added)
195 Ibid., para. 47, citing DSU Arts. 3.2 and 19.2.
196 Ibid.
197 Ibid., para. 45. (emphasis added)
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European Communities does not claim that it does.  Its test is based on extrapolation from
the concept of "security and predictability" in Article 3.2 – an objective, not an obligation
– and from a vague explanation of the "good faith" obligation in the VCLT – not a cov-
ered agreement.
4.271 The United States notes that Article 3.2 opens with the statement, "The dispute
settlement system of the WTO is a central element in providing security and predictability
to the multilateral trading system".198 This enunciation of the purpose of the DSU con-
tains within it the understanding that it is the DSU itself which achieves this purpose.  In
other words, the substantive obligations in the text of the WTO Agreement and its an-
nexes, enforced through the DSU, provide security and predictability.  "The legitimate
expectations of the parties to a treaty are reflected in the language of the treaty itself".199

As the Appellate Body underlined in India - Patents (US), interpretations which go be-
yond the text to make up obligations out of thin air and aspirations can threaten the le-
gitimacy of the dispute settlement system.  Article 3.2 draws a line between dispute set-
tlement and legislation, and directs that panels abstain from the latter.
4.272 The United States further contends that similarly, in United States – Import Pro-
hibition of Certain Shrimp and Shrimp Products, the Appellate Body stated, "A treaty
interpreter must begin with, and focus upon, the text of the particular provision to be in-
terpreted.  It is in the words constituting that provision, read in their context, that the ob-
ject and purpose of the states parties to the treaty must first be sought".200 In US – Shrimp,
the Appellate Body rejected a panel's interpretation of the chapeau of Article XX that
focused not on the ordinary meaning of the words of the chapeau and its immediate object
and purpose, but instead on the general object and purpose of the GATT and WTO
Agreement.  Just as the European Communities now seeks to derive new obligations from
the general notion of security and predictability, the US – Shrimp panel concluded that the
chapeau included a general obligation "not to undermine the WTO multilateral trading
system". According to the panel,

"we must determine not only whether the measure on its own undermines
the WTO multilateral trading system, but also whether such type of meas-
ure, if it were to be adopted by other Members, would threaten the secu-
rity and predictability of the multilateral trading system".201

4.273 The United States emphasizes that the Appellate Body rejected this approach.
The Appellate Body explained that, rather than examining the consistency of the measure
in question with the chapeau of Article XX, the panel focused repeatedly on "the design
of the measure itself".202 The Appellate Body referred to this as:

"a standard or a test that finds no basis either in the text of the chapeau or
in that of either of the two specific exceptions claimed by the United
States.  The panel, in effect, constructed an a priori test that purports to

                                                                                                              

198 The United States notes that this language is derived from the 1989 Montreal Rules.
199 Appellate Body Report on India - Patents (US), op. cit., para. 45.
200 Appellate Body Report on United States – Import Prohibition of Certain Shrimp and Shrimp
Products ("US - Shrimp"), adopted 6 November 1998, WT/DS58/AB/R, para. 114.  (emphasis
added)
201 Panel Report on United States – Import Prohibition of Certain Shrimp and Shrimp Products,
adopted 6 November 1998, WT/DS58/R, para. 7.44 (underlining added), quoted in Appellate Body
Report on US - Shrimp, op. cit., para. 112.
202 Appellate Body Report on US - Shrimp, op. cit., para 115. (emphasis in original)



US - Section 301 Trade Act

DSR 2000:II 893

define a category of measures which, ratione materiae, fall outside the
justifying protection of Article XX".203

4.274 In the view of the United States, the Appellate Body therefore reversed the panel's
analysis and the findings based on that analysis.204 It described the panel's analysis as
"abhorrent to the principles of interpretation we are bound to apply".205

4.275 The United States argues that the European Communities is proposing a mode of
analysis strikingly similar to one already rejected by the Appellate Body in US - Shrimp.
Based on the same generalized notion of "security and predictability", the European
Communities is proposing a test not found in DSU Article 23 or WTO Agreement Arti-
cle XVI:4, a test focusing on "the design of the measure itself":  whether a discretionary
domestic law's "design, structure and architecture" is "manifestly intended to encourage
violations of WTO law or is otherwise biased against WTO-consistent action". The Panel
must reject this test.  The analysis of whether Sections 301-310 are consistent with DSU
Article 23 and WTO Agreement Article XVI:4 "must begin with, and focus upon, the text
of"206 these provisions.
4.276 In this respect, further, the United States responds to the Panel's request for com-
ments on the following statement in the third-party submission by Hong Kong, China:

"The question is consequently raised as to how international obligations
can be implemented in good faith if the possibility of deviation exists in a
domestic legislation? Are there expectations that the international obliga-
tions will be observed and not impaired when the possibility of deviation
is expressis verbis provided for in a domestic legislation? Is the predict-
ability, necessary to plan future trade as the Superfund panel acknowl-
edged, not affected when trading partners know ex ante that their partners
have enacted legislation which allows them to disregard their international
obligations?"

4.277 The United States answers that the question Hong Kong raises in the first sentence
quoted above is a non sequitur.  Parties to an international agreement have, by becoming
parties, committed to implement their agreement obligations in good faith.  It is this very
fact that leads to the conclusion that one cannot assume that authorities will exercise dis-
cretion under domestic legislation so as to violate international obligations.
4.278 In the view of the United States, if authorities exercise their discretion such that
they actually deviate from their international obligations, they may then be found to have
violated those obligations.  Until that point, however, it may not be assumed that they will
exercise their discretion in this manner.  It may not be assumed that parties will act in bad
faith.  Certainly the European Communities should accept this: in the Article 21.5 pro-
ceedings in the Bananas dispute and again in its recent proposal to amend Article 21, the
European Communities has taken the position that there is a presumption of compliance
in all WTO proceedings, even in Article 21.5 proceedings to determine whether a Mem-
ber has brought into compliance a measure already found to be WTO-inconsistent.207

                                                                                                              

203 Ibid., para. 121.
204 Ibid., para. 122.
205 Ibid., para. 121.
206 Appellate Body Report on US - Shrimp, op. cit., para. 114.
207 See Panel Report on European Communities – Regime for the Importation, Sale and Distribu-
tion of Bananas – Recourse to Article 21.5 by the European Communities, WT/DS27/RW/EEC,
paras. 2.19, 4.13 (12 April 1999) (The United States points out that according to the European
Communities, implementing measures "must be presumed to conform to WTO rules unless their
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4.279 The United States adds that with respect to the relevance of whether legislation
provides expressis verbis for the "possibility of deviation" from international obligations,
the United States notes that any legislation which does not explicitly limit the exercise of
discretion provides for such a possibility, and the United States doubts that Hong Kong
authorities lack such discretion.208 This does not change the fact that WTO Members with
discretionary legislation, whatever the form, have made a binding legal commitment to
comply with their WTO obligations – in other words, to exercise their discretion in a
WTO-consistent manner.  As discussed further in response to the following question,
there is no greater assurance that a Member will act in accordance with its WTO obliga-
tions if it exercises broad, undefined discretionary authority than if it must exercise dis-
cretion not to undertake WTO-inconsistent action explicitly provided for in legislation.
4.280 In the view of the United States, Hong Kong's reference to the Superfund209

panel's discussion of "predictability" ignores the facts and findings of that case, which
contradict Hong Kong's position.  There, the legislation in question specifically did, ex-
pressis verbis, provide for action which, if delegated discretion were not exercised in a
particular manner, would have been inconsistent with US obligations under the GATT
1947.  The 1986 Superfund Act required importers to supply sufficient information re-
garding the chemical inputs of taxable substances to enable the tax authorities to deter-
mine the amount of tax to be imposed; otherwise, a penalty tax would be imposed in the
amount of five percent ad valorem or a different rate to be prescribed in regulations by the
Secretary of the Treasury by a different methodology.210 The five per cent penalty tax,
which was to go into effect on January 1, 1989 if regulations to the contrary were not
issued, would have been inconsistent with GATT 1947 Article III:2.211 At the time of the
panel proceedings in 1987, the regulations in question had not yet been issued.  Never-
theless, the panel concluded:

"[W]hether [the regulations] will eliminate the need to impose the penalty
tax and whether they will establish complete equivalence between domes-
tic and imported products, as required by Article III:2, first sentence, re-
main open questions.  From the perspective of the overall objectives of the
General Agreement it is regrettable that the Superfund Act explicitly di-
rects the United States tax authorities to impose a tax inconsistent with
the national treatment principle but, since the Superfund Act also gives
them the possibility to avoid the need to impose that tax by issuing regu-
lations, the existence of the penalty rate provisions as such does not con-

                                                                                                              

conformity has been duly challenged under appropriate DSU procedures" (para. 4.13); also accord-
ing to the European Communities, a trading system based on a presumption of inconsistency would
not be based on security and predictability of international trade relations and thus would be the
opposite of the multilateral trading system envisaged by the Marrakesh Agreement (para. 2.19));
DSU Review, Discussion Paper from the European Communities dated 30 June 1999, Document No.
3864, para. 5, circulated on 1 July 1999 ("In the multilateral procedure to determine the conformity
of implementing measures, the task of bringing a challenge and the burden of proof are on the party
arguing non-conformity".) (US Exhibit 12).
208 The United States moreover notes that even were specific limits on discretion included in a
country's domestic laws, this would not eliminate the possibility that authorities might exercise their
power in violation of both these limits and their international obligations.
209 Panel Report on US – Superfund, op. cit.
210 Ibid., para. 5.2.9.
211 Ibid.
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stitute a violation of the United States obligations under the General
Agreement".212

4.281 According to the United States, it is worth emphasizing the US – Superfund
panel's reliance on the fact that there were "open questions" regarding the Superfund
regulations which would have to be answered before a panel could determine the
GATT-inconsistency of the penalty tax provision.  On the one hand, this illustrates the
fact that the panel would not assume that the United States would ultimately exercise its
discretion in bad faith.  However, it also illustrates the fact that, even where a statute is
discretionary, the actual exercise of that discretion remains open to challenge.  In Super-
fund, the regulations in that case – once issued – would have been subject to challenge if
they violated GATT rules.  Likewise, it remains open to WTO Members, including the
European Communities, to challenge the US exercise of discretion under Sec-
tions 301-310 in particular cases if they believe it to be inconsistent with US WTO obli-
gations.213 Thus, for this Panel to confirm the consistent findings of every GATT and
WTO panel to date regarding the mandatory/discretionary distinction would in no way
deny the European Communities or other Members the ability to challenge US actions
taken under Sections 301-310.214

4.282 The United States further contends that the Superfund panel's discussion of "pre-
dictability" came in the context of explaining why mandatory legislation may be chal-
lenged even if it will not go into effect until a fixed time in the future.215 As described
above, the Superfund Act was enacted in 1986 but the penalty tax provision would not
become effective until 1989.  According to the panel, the fact that legislation is not yet in
effect would not excuse any GATT-inconsistent acts which the legislation mandates.216

However, the panel went on to conclude that the penalty tax provisions of the legislation
were not mandatory because they also included discretion to implement regulations con-
sistent with US GATT obligations.217 As the panel indicated, the legislation gave US
authorities "the possibility" to avoid GATT-inconsistent action.218 Thus, as the United
States has emphasized, it is the possibility of compliance, and not the possibility of devia-
tion, which is the proper question for panels examining whether the mere existence of
legislation as such is consistent with a Member's obligations.  This has uniformly been the
analysis which GATT and WTO panels have applied to date.

                                                                                                              

212 Ibid. (emphasis added)
213 The United States notes that likewise, if it believes the European Communities is exercising its
broad discretion under Article 133 of the Treaty of Amsterdam to regulate or restrict international
commerce in a manner inconsistent with the EC's WTO obligations, or its broad discretion under the
Treaty of Amsterdam to create WTO-inconsistent banana import regimes, it may challenge the Euro-
pean Communities in dispute settlement proceedings.  However, the United States, like the European
Communities, must wait until such discretion is actually exercised in a given case, and may then
only challenge that specific exercise of discretion.
214 The United States emphasises again that no such specific action, of the recent or more distant
past, is within the terms of reference of this Panel.  Unlike the situation in EEC – Parts and Compo-
nents, op. cit., this case does not include a challenge both to the exercise of statutory discretion in a
given case and to the "mere existence" of the statute.  See Ibid., paras. 5.25-5.26.  It only includes
the latter.
215 Panel Report on US – Superfund, op. cit., paras. 5.2.1-5.2.2.
216 Ibid.
217 Ibid., para. 5.2.9.
218 Ibid.
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4.283 The United States claims that Hong Kong's attempt to subject to WTO findings of
inconsistency discretionary legislation which "allows WTO-inconsistent action to be
taken" also ignores the fact that domestic legislation may be applicable not only to WTO
Members in connection with rights under covered agreements, but also to countries which
are not WTO Members, and to WTO Members with respect to matters not subject to a
covered agreement.  The WTO Agreement and its annexes by definition are not applicable
to such cases.  Thus, even if discretionary legislation were to "leave open the possibility"
of determinations which would violate DSU Article 23 if applied to a WTO Member re-
garding rights under a covered agreement, DSU Article 23 may not be read so as to cir-
cumscribe the exercise of a Member's rights with respect to non-WTO Members and
non-WTO matters.
4.284 The United States indicates that to put another way, international agreements are
made between contracting parties.  The actions of those parties towards one another may
or may not violate the obligations they have undertaken vis-à-vis one another.  However,
the actions taken towards non-parties are not relevant to this analysis.  It is one thing to
conclude that a contracting party may challenge legislation mandating action towards all
if that action violates an obligation with respect to contracting parties.  However, if legis-
lation permitting such action could also be challenged, contracting parties would effec-
tively be precluded from exercising sovereign powers with regard to non-parties, except
by establishing parallel sets of laws applicable to parties and non-parties, or by explicitly
providing for limits in their domestic laws as to how discretion may be exercised towards
parties.  There is absolutely no indication in the WTO Agreement or its annexes that
Members agreed to this degree of interference with the exercise of national sovereignty.
4.285 In response to a question posed by the Panel, the United States further agues that
no distinction can or should be made between different types of discretionary legislation
for purposes of determining whether the mere existence of that legislation violates a
Member's WTO obligations.  In either case, authorities may exercise their discretion in a
manner consistent or inconsistent with their international obligations.  One may not as-
sume that authorities will fail to implement their international obligations in good faith.
4.286 The United States contends that leaving aside the fact that it may not be assumed
that a Member will fail to act in good faith to comply with its obligations, it would be
impossible to distinguish "good" and "bad" discretionary legislation.  The Panel's ques-
tion implies that it may be possible to distinguish based on whether the legislation pro-
vides for general, non-specific discretion to achieve certain goals, rather than discretion
not to undertake a specified course of action which would violate a country's international
obligations.  However, if this were the test, it could lead to the odd result that legislation
providing for broad discretion could not be reviewed as such even if authorities repeat-
edly exercise their discretion in a WTO-inconsistent manner, while legislation providing
for discretion not to take WTO-inconsistent action could be found inconsistent even if
authorities always exercise that discretion so as to be consistent with their WTO obliga-
tions.
4.287 The United States further points out that on the other hand, if the means of distin-
guishing discretionary legislation were based on whether there were a pattern of exercis-
ing that discretion in a WTO-inconsistent manner, as the European Communities sug-
gests, this would present other problems.  For example, the first requirement of any such
test would be that a particular incident could not be included in the pattern unless there
were panel or Appellate Body findings of a violation with respect to that incident.  Com-
plaining parties could not merely assert that violations had taken place in the past, and
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panels could not merely accept these assertions.  However, if no such findings exist, the
panel could itself make these findings only if the subject matter of each incident were
within the panel's terms of reference, and involved a violation of a covered agreement.219

Moreover, incidents occurring prior to entry into force of the covered agreements – before
1995 – could not be considered as part of the "pattern".
4.288 The United States adds that such a "pattern of conduct" test would imply a pre-
sumption that a Member will not comply with its WTO obligations.  If experience under
the WTO Agreement has established any pattern, it is that the European Communities has
persistently failed to comply with its obligations with respect to its banana import regime,
and any presumption of non-compliance could be expected to apply in this case.  Yet, as
noted above, in the Article 21.5 proceedings in the Bananas dispute and again in its re-
cent proposal to amend DSU Articles 21, 22 and 23, the European Communities has taken
the position that there is a presumption of compliance in all WTO proceedings, even in
Article 21.5 proceedings.  Article 21.5 proceedings will only take place if there is a dis-
agreement on the existence or consistency of measures taken to implement DSB rulings or
recommendations, in other words if, after the DSB has at least once already adopted
findings that a Member has violated its WTO obligations, there remain doubts as to
whether the Member has fulfilled its commitment pursuant to Article 21.3 to bring its
measure into compliance.  Nevertheless, even under these circumstances (and in the Ba-
nanas dispute, the DSB rulings had been preceded by adverse rulings by two GATT pan-
els), the European Communities insists that there remains a presumption that a Member is
complying with its obligations.  It is difficult to square this position with one suggesting
that, after a pattern of violations has been demonstrated, one may assume that a Member
will violate its obligation to implement in good faith.
4.289 The United States goes on to state that in addition, in order to find a pattern of
conduct, it would be necessary to define a "pattern".  How many actions inconsistent with
WTO rules would establish such a pattern? Moreover, if such a pattern were established
and a violation found, how could a Member bring itself into compliance? For example, if
the EC's pattern of violating its international obligations in connection with its banana
import regime were sufficient to establish that the Treaty of Amsterdam authority for this
regime is WTO-inconsistent, would the European Communities have to amend its Treaty
authority to preclude any further WTO violations?
4.290 In the view of the United States, all of this illustrates the complexity of this issue.
It is a proper subject of debate in the DSU Review, since any change from current practice
would require an amendment under Article X of the WTO Agreement or interpretation
under Article IX of the WTO Agreement.  In that connection, the United States again
notes that the European Communities has in those discussions conceded that there cur-
rently is a distinction between mandatory and discretionary legislation in GATT/WTO
jurisprudence and practice, by offering a proposal to "remove the current distinction be-
tween discretionary and mandatory measures",220 thereby making it possible to establish
the WTO-incompatibility of discretionary measures.221

4.291 In rebuttal, the European Communities argues that according to consistent
GATT 1947 practice, a law that mandates a measure inconsistent with an obligation under

                                                                                                              

219 See DSU, Article 7.
220 Review of the Dispute Settlement Understanding, Non-Paper by the European Communities
(Oct. 1998) (US Exhibit 12)(emphasis added); see also, Review of the DSU, Note by the Secretariat,
Compilation of Comments Submitted by Members – Rev. 3 (12 December 1998) (US Exhibit 12).
221 Ibid.
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the GATT is deemed to be inconsistent with that obligation even if it has not yet been
applied. The GATT 1947 panels were of the view that the objective of predictability could
not be achieved if a GATT 1947 contracting party adopted domestic legislation stipulat-
ing actions at variance with its obligations.
4.292 The European Communities asserts that even in applying the standard developed
by the GATT 1947 panels, the obligations of the United States set out in Article 23 of the
DSU and Articles I, II, III, VIII and XI of the GATT 1994 are violated by Sec-
tions 301-310 because they mandate the executive authorities of the United States to act
inconsistently with these DSU and GATT provisions.
4.293 In the view of the European Communities, the United States recognizes that Sec-
tions 301-310 must meet the standard developed under GATT 1947 practice. Its principal
argument is that Sections 301-310 do not require the USTR to determine that a WTO
Member is denying the United States' rights under a WTO agreement or is failing to im-
plement DSB recommendations. In its view, Sections 301-310 therefore do not "preclude"
WTO-consistent action and are consequently not mandatory within the meaning of the
GATT 1947 practice.
4.294 According to the European Communities, the United States further claims that the
USTR is not required to determine that United States' rights under a WTO agreement are
being denied and that a failure to implement DSB recommendations occurred and that,
consequently, Sections 301-310 do not mandate determinations inconsistent with Arti-
cle 23 of the DSU. However, these determinations must be based on the investigation
initiated by the USTR under Section 302 or the monitoring conducted by the USTR under
Section 306(a).

(b) Arguments Specific to Distinction between Mandatory
Law and Discretionary Law

4.295 The European Communities is of the view that the US arguments are based on a
misinterpretation of the legal standard developed by GATT 1947 panels.
4.296 In the view of the European Communities, under the GATT 1947, the United
States maintained provisions of its countervailing duty law, pre-dating the provisional
application of the GATT 1947, that required its executive authorities to impose counter-
vailing duties without an injury criterion, which was inconsistent with Article VI of the
GATT. The United States consistently claimed that these provisions constitute mandatory
legislation, even though the executive authorities of the United States could theoretically
have acted consistently with Article VI by not making the affirmative determinations re-
quired for the imposition of countervailing duties. The GATT Panel on United States -
Denial of Most-Favoured-Nation Treatment as to Non-Rubber Footwear from Brazil
endorsed the US claim and considered on this basis that part of the relevant US legisla-
tion, i.e. Section 303 of the Tariff Act of 1930, was covered by the "existing legislation"
clause of the GATT Protocol of Provisional Application.222

4.297 The European Communities points out that the United States countervailing duty
law that was at issue in that case is comparable to Sections 301-310 to the extent that it
also required the executive to make a negative or affirmative determination on the basis of
specified factual criteria and mandated a GATT-inconsistent action if the determination
was affirmative.

                                                                                                              

222 Panel Report on Brazilian Non-Rubber Footwear, op. cit., para. 2.3.
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4.298 The European Communities further notes that the fact that the countervailing duty
legislation did not preclude GATT-consistent action because there was the possibility for
the USTR to determine that there was no basis to impose countervailing duties did not, in
the view of United States and the GATT 1947 panel, turn this legislation into discretion-
ary legislation.
4.299 The European Communities is thus of the view that this conclusion was com-
pelled by the fact that there was no basis under the US countervailing duty law to exercise
the discretion available under it for the purpose of avoiding inconsistencies with the pro-
visions of Article VI of the GATT 1947 on injury findings. In addition, such an exercise
of the discretion would have frustrated the objectives pursued by the US law.
4.300 The European Communities argues that as for the US countervailing duty law, the
mere fact that Sections 301-310 provide for the possibility to determine that rights of the
United States have not been denied and no failure to implement DSB recommendations
has occurred and that these provisions therefore do not "preclude" WTO-consistency does
not turn them into discretionary legislation: the discretion in making determinations was
not given to the USTR to ensure the WTO-consistency but only to the limited effect to
take into account the results of her investigations under Section 302 or the monitoring of
implementation under Section 306(b), which constitute the compelling basis of her deci-
sions.
4.301 In rebuttal, the United States points out that the European Communities ap-
pears to be unwilling to go so far as Hong Kong in discarding the distinction between
mandatory and discretionary legislation. Further, the European Communities opposes the
notion that discretionary legislation must include explicit language limiting that discretion
so as to "preclud[e] WTO inconsistent actions".223 The European Communities thus re-
jects Hong Kong's argument that legislation which allows for "a potential deviation" from
WTO obligations is WTO-inconsistent.224 Indeed, the European Communities would have
significant difficulty complying with such an obligation to avoid "potential deviations".
Having recognized the danger to the WTO system of embarking upon such an interpreta-
tion, the European Communities nonetheless seeks a case-specific, results-driven ap-
proach to the definition of "mandatory" to ensure that Sections 301-310 be found man-
datory.  The EC's approach denies the meaning of GATT/WTO jurisprudence based on
the spurious claim that these cases relied on the now inapplicable Protocol of Provisional
Application, and argues that the term "mandatory" – and the language of Sec-
tions 301-310 – must be interpreted by reference to a new-found obligation to avoid un-
certainty and to ensure "security and predictability".
4.302 The United States argues that the European Communities clearly and correctly
sets forth the distinction between discretionary and mandatory legislation in its panel
request: legislation is mandatory, and actionable, if it "does not allow" a Member's
authorities to comply with its WTO obligations.225 Having offered this clear formulation
and using it as the basis for its analysis, the European Communities now appears to real-
ize that Sections 301-310 do, indeed, allow the United States to comply with DSU rules

                                                                                                              

223 The United States quotes the EC following argument: "[I]t would be inappropriate to interpret
Article XVI:4 of the WTO Agreement so extensively as to require WTO Members to include specific
language in their domestic law precluding WTO-inconsistent action".
224 The United States points out, according to the European Communities, "[T]his does not mean
that all domestic law that does not preclude WTO inconsistent measures and thus provides for the
possibility of actions deviating from WTO law (a "potential deviation") is WTO inconsistent".
225 See EC Panel Request, Circulated on 2 February 1999 as document WT/DS152/11.
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and procedures in every case.  The European Communities therefore attempts to walk
away from its earlier formulation, arguing that the United States overstates the conclusion
of GATT and WTO panel reports when it points out that laws are not inconsistent with
WTO obligations when those laws do not preclude compliance, or may reasonably be
interpreted to permit compliance .
4.303 In the view of the United States, to say that a law "does not allow"
WTO-consistent action is no different than saying that the law "precludes" such action.  A
law allows authorities to comply with their WTO obligations if, under domestic law, there
is an interpretation of that law which permits WTO-consistent action.  The US formula-
tion follows directly from that set forth by the European Communities.  Moreover, it is
solidly grounded in GATT/WTO jurisprudence and applicable international practice in
construing national and international law.
4.304 The United States argues that several statements from the panel reports it cited
demonstrate the clear line drawn between mandatory and discretionary legislation.  In US
– Tobacco, the panel found against the complaining party because it had "not demon-
strated that [the US law at issue] could not be applied in a [GATT-consistent] manner".226

In other words, the complaining party had not demonstrated that the law precluded
authorities from complying with their GATT obligations.  Moreover, the Tobacco panel's
finding turned on the fact that the term "comparable" in the US legislation was "suscepti-
ble of a range of meanings", including one which permitted GATT-consistent action.227

The US – Tobacco panel report thus rests squarely on a finding that the burden is on the
complaining party to demonstrate that domestic law does not allow an interpretation per-
mitting a party to comply with its international obligations.
4.305 The United States further contends that likewise, in US – Superfund, the panel
found, "since the Superfund Act also gives [US authorities] the possibility to avoid the
need to impose [a GATT-inconsistent penalty] tax by issuing regulations [not yet issued
or drafted], the existence of the penalty rate provisions as such does not constitute a vio-
lation of the United States obligations under the General Agreement".228 It is difficult to
conceive of any reading of this finding other than that drawn by the United States,
namely, that a law which provides for the possibility of GATT-consistent action provides
authorities with adequate discretion to comply with their GATT/WTO obligations.  Again
– unlike Sections 301-310 – the Superfund Act explicitly provided for a
GATT-inconsistent tax; yet the panel found it sufficient that the statute also provided for
the possibility that authorities might take action in the future that would be
GATT-consistent.  The panel did not assume that they would not.
4.306 The United States also points out that similarly, in Thai – Cigarettes, the panel
was unfazed by a provision in the statute explicitly authorizing a tax which would, if im-
plemented, have constituted a violation of Thailand's GATT obligations.  The panel con-
cluded that "the possibility that the Tobacco Act might be applied contrary to Article III:2
was, by itself, not sufficient to make it inconsistent with the General Agreement".229

Again, the possibility of deviation from a party's international obligations does not render
mean that law is WTO inconsistent.  To the contrary, the very fact that there is a possibil-
ity of compliance is dispositive of whether the law is discretionary, and its mere existence

                                                                                                              

226 Panel Report on US – Tobacco, op. cit., para. 123. (emphasis added)
227 Ibid.
228 Panel Report on US – Superfund, op. cit., para. 5.2.9. (emphasis added)
229 Panel Report on Thai – Cigarettes, op. cit., para. 86.
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is not a WTO violation.  If the law permits a party to comply with its international obliga-
tions, it must be assumed that it will.
4.307 The United States is of the view that all of these GATT findings are consistent
with the ordinary meaning of "mandatory", which is "obligatory in consequence of a
command, compulsory".230 If a law does not make it compulsory for authorities to act so
as to violate their international obligations, that law may not be said to command such
action.  This can be illustrated through a simple example.  A law which provides, "the
Trade Representative shall take a walk in the park on Tuesdays, unless she chooses not
to" does not oblige the USTR to walk in the park on Tuesdays.  She has complete discre-
tion not to take a walk in the park on Tuesdays; the law in no way obliges or commands
her to do so.  This remains true despite the use of the word "shall" in that law.
4.308 The United States maintains that the clear distinction in GATT/WTO jurispru-
dence between discretionary and mandatory legislation is also consistent with general
international practice in interpreting domestic legislation in light of international law, and
of US practice in particular.  Under the principles set forth in India - Patents (US), the
relevant facts of this case are to be found in US municipal law, which includes not only
the language of Sections 301-310, but also how those provisions would be interpreted
under US law.231 It is both general international practice and that of the United States that
statutory language is to be interpreted so as to avoid conflicts with international obliga-
tions.  There is thus a presumption against a conflict between international and national
law.  In general,

"[A]lthough national courts must apply national laws even if they conflict
with international law, there is a presumption against the existence of such
a conflict.  As international law is based upon the common consent of the
different states, it is improbable that a state would intentionally enact a
rule conflicting with international law.  A rule of national law which os-
tensibly seems to conflict with international law must, therefore, if possi-
ble always be so interpreted as to avoid such conflict".232

4.309 The United States further notes that in US law, it is an elementary principle of
statutory construction that "an act of Congress ought never to be construed to violate the
law of nations if any other possible construction remains". Murray v. Schooner Charming
Betsy, 6 U.S. (2 Cranch) 64, 118 (1804).  While international obligations cannot override
inconsistent requirements of domestic law, "ambiguous statutory provisions ... [should] be
construed, where possible, to be consistent with international obligations of the United
States". Footwear Distributors and Retailers of America v. United States, 852 F. Supp.
1078, 1088 (CIT), appeal dismissed, 43 F.3d 1486 (Table) (Fed.  Cir. 1994), citing De-
Bartolo Corp. v. Florida Gulf Coast Building and Trades Council, 485 U.S. 568 (1988).
4.310 In the view of the United States, GATT jurisprudence distinguishing between
mandatory and discretionary legislation does no more than apply the general practice of
nations, including the United States, that there is a presumption against conflicts between
national and international law.  If a law provides discretion not to violate international
obligations, there is a presumption that domestic authorities will interpret that law so as to
avoid a conflict with those obligations.  Likewise, this presumption may be seen as un-
derlying the US – Tobacco panel's finding that a domestic law susceptible of multiple

                                                                                                              

230 The New Shorter Oxford English Dictionary, at 1683 (1993).
231 Appellate Body Report on India – Patents (US), op. cit., para. 65.
232 Oppenheim's International Law, 9th ed., at 81-82 (footnote omitted).



Report of the Panel

902 DSR 2000:II

interpretations would not violate a party's international obligations so long as one possible
interpretation permits action consistent with those obligations.233

4.311 The United States explains that the mandatory/discretionary distinction in
GATT/WTO jurisprudence is clear and unequivocal:  a law which allows WTO-consistent
action is not WTO-inconsistent.  The EC's attempt to qualify this principle to satisfy its
political objectives would have the Panel presume bad faith on the part of the United
States in its observance of its international obligations.  Such a presumption would clearly
be contrary to this jurisprudence and to the international practice underlying it.
4.312 In support of its argument, the United States refers to the text of DSU Arti-
cle 23.2(a).  That Article deals with "determinations to the effect that a violation has oc-
curred".  It prohibits Members from making these determinations without following DSU
rules and procedures, and these determinations must be consistent with findings in panel
and Appellate Body reports adopted by the DSB.
4.313 In the view of the United States, there is no "determination to the effect that a
violation has occurred" before the Panel in this case.  The European Communities does
not challenge a determination which has actually been made.  It is therefore not possible
to analyze whether such a determination meets the requirements of Article 23.2(a).  One
cannot say whether, in making such a determination, the United States followed DSU
rules and procedures, nor whether the United States made a determination consistent with
DSB-adopted findings.  Neither the findings nor the determination exist.
4.314 The United States asks how the Panel can perform its analysis under these circum-
stances.  In the absence of a concrete determination, how is it possible to know whether a
Member has breached its obligations under Article 23.2(a)? It is not permissible to
speculate about how the Member will make its determination in the future.  It is not per-
missible to look at determinations made in the past which are not within the terms of ref-
erence.  It is not permissible to assume that certain Members are not to be trusted.  It is
not permissible to assume that they will act in bad faith.  Under these circumstance, must
the conclusion be that without a concrete determination, there can be no violation of Arti-
cle 23.2(a)?
4.315 The United States points out that over 10 years ago, in 1987, a GATT panel wres-
tled with this type of question.  It looked at a statute which would not go into effect for
another three years and asked, may a panel determine whether this law is inconsistent with
a party's GATT obligations when it is possible that the party may change the law before it
goes into effect? The panel's conclusion was that it could, but it was very careful in how it
drew this conclusion.  The panel found that only if a statute commands a party's authori-
ties to violate a specific GATT obligation could that statute be found inconsistent with
that obligation.  In enacting such legislation, the party crossed a line.  It left itself with no
choice but to violate its obligations, even if only at some point in the future.  Conversely,
the panel found, if a statute does not command the party's authorities to violate a specific
GATT obligation, it is not possible to conclude that the statute violates that obligation.
The party may exercise its discretion so as to comply with its international obligations.
Any other conclusion would be speculation as to whether the party will act in bad faith,
speculation with no more foundation than if the statute did not exist at all.
4.316 The United States again states that the reasoning of the Superfund panel made
very good sense.  It was so good that at least five GATT panels adopted it as their own.
At least three WTO panels have also adopted it.  And none of those panels in any way
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revised the core question asked by the Superfund panel: does the statute command, does it
mandate, a violation of a specific agreement obligation?
4.317 The United States further argues that the Superfund analysis is not an analysis of
character.  It is not necessary to examine whether the character of the Member enacting
the legislation is bad, whether that party had a WTO-inconsistent motive.  Nor is it neces-
sary to examine whether the "character" of the legislation is bad, whether the legislation
reflects an intent to breach WTO-obligations.  All that matters is whether the law com-
mands an action which violates a specific textual obligation.  Absent such a command, the
Panel is left with the fundamental problem – there is nothing that can be said to violate a
specific textual obligation.  Legislation which leaves open the possibility of a violation
cannot be considered a violation, any more than may a constitutional system which pro-
vides broad authority to act.  However, by including a specific command in legislation to
violate a specific obligation, the legislation itself becomes that violation.

(c) Arguments Specific to "Security and Predictability"
4.318 The European Communities claims that the second legal standard that Sec-
tions 301-310 must meet has been developed by two panels234 and the Appellate Body in
the India – Patents (US) case. In this case, the Appellate Body interpreted Article 70:8(a)
of the TRIPS Agreement to require Members "to provide a legal mechanism for the filing
of mailbox applications that provides a sound legal basis to preserve both the novelty of
the inventions and the priority of the applications as of the relevant filing and priority
dates".235

4.319 The European Communities contends that there was in this case no dispute that
India had a "mailbox" system based on administrative instructions in place. The dispute
was on the question whether this system rested on a legal basis in Indian law sufficiently
sound to ensure that the patent applications could not be invalidated by Indian courts.
4.320 In the view of the European Communities, one of the issues before the panel was
whether a provision in India's Patent Act requiring the rejection of certain patent applica-
tions permitted the Patent Office to act consistently with the TRIPS Agreement by simply
not acting on the patent application.
4.321 According to the European Communities, another issue was whether, under In-
dian law, the competitors of a patent applicant had the right to challenge a patent applica-
tion in the courts or whether they had to wait until the patent was actually granted.
4.322 The European Communities contends that the panel ruled against India because,
based on the evidence submitted by the parties, "it had reasonable doubts that the admin-
istrative instructions would prevail over the mandatory provisions of the Patents Act if a
challenge were brought in an Indian court".236 As the United States correctly stated before
the Appellate Body in this case:

"Protection of legitimate expectations of WTO Members regarding condi-
tions of competition is as central to trade relating to intellectual property
as it is to trade in goods that do not relate to intellectual property".237

                                                                                                              

234 Panel Report on India – Patents (US), op. cit. and Panel Report on India – Patent Protection for
Pharmaceutical and Agricultural Chemical Products ("India – Patents (EC)"), adopted 2 September
1998, WT/DS79/R.
235 Appellate Body Report on India – Patents (US), op. cit.,  para. 58.
236 Ibid., para. 74.
237 Ibid., para. 15.
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4.323 The European Communities argues that there must consequently be a sound legal
basis in domestic law for the executive actions required to implement WTO obligations
also in the area of trade in goods.
4.324 The European Communities further points out that the India – Patents (US) Ap-
pellate Body report sets an important precedent that should guide the resolution of the
present case if the Panel were to conclude that Sections 301-310 do not mandate
WTO-inconsistent determinations or actions.
4.325 According to the European Communities, in this case, the question would arise
whether Sections 301-310 provide the USTR with a sufficiently sound legal basis for the
implementation of the US obligations under the DSU and the GATT 1994. The European
Communities submits that, to the extent that there is uncertainty on the mandatory nature
of Sections 301-310, this legislation does not provide a sound legal basis for the imple-
mentation of the US obligations under the DSU and the GATT 1994 by the USTR.
4.326 The European Communities cites Professor Robert E. Hudec as writing:

"Section 301 is an intricate maze of mandatory commands in one place
and extremely wide loopholes in the other. One needs a wiring diagram to
trace whether mandatory commands given in one part will actually reach
their final target without passing through at least one discretionary exit
point. Even with the aid of such a diagram, one cannot predict actual out-
comes".238

4.327 The European Communities also points out that Professor John H. Jackson testi-
fied before the Senate Foreign Relations Committee as follows:

"Although there are plausible ways to interpret the statutory provisions of
regular Section 301 so as to give the President discretion to act consis-
tently with the Uruguay Round dispute settlement rules, in a few cases,
particularly in Section 301(a) (mandatory provision) the interpretations to
do this are a bit strained …".239

4.328 According to the European Communities, if the United States' two foremost
scholars on international trade law are unable to identify a sound legal avenue in Sec-
tions 301-310 permitting the USTR to act consistently with the DSU and the GATT 1994,
nobody else can do it.
4.329 The European Communities maintains that the legislative history of the 1988
Omnibus Trade and Competitiveness Act, which is at the origin in particular of the pres-
ent version of Sections 301-310, demonstrates that the lack of a sound legal avenue was
deliberate.
4.330 In the view of the European Communities, the United States now attempts to
benefit from the creation of this legal "maze" by claiming that it is for the European
Communities to prove that it is not possible to interpret Sections 301-310 as permitting
WTO-consistent implementation.
4.331 The European Communities contends that the fundamental objective of the WTO
- namely to create security and predictability in international trade relations - could not be
achieved if WTO Members were permitted to maintain domestic legislation that fails to

                                                                                                              

238 Robert E. Hudec, Thinking About the New Section 301: Beyond Good and Evil, in:. Jagdish
Bhagwati and Hugh T. Patrick, Editors, Aggressive Unilateralism. America's 301 Trade Policy and
the World Trading System (Harvester Wheatsheaf 1990), p. 122.
239 Senate Committee on Foreign Relations, Hearing on the World Trade Organization, June 14,
1994 (testimony of Professor John H. Jackson).
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provide the executive authorities with a sound legal basis for the measures required to
implement their WTO obligations.
4.332 The European Communities is therefore of the view that, in a panel's examination
of whether domestic legislation stipulates WTO-inconsistent determinations or action, the
defendant should not be able to hide behind legal uncertainties arising from its own law,
in particular if these uncertainties have been deliberately created. In accordance with the
approach endorsed by the Appellate Body in India - Patents (US), a panel should rule
against the defendant if it concludes, on the basis of the evidence before it, that there is an
objective (and thus reasonable) uncertainty on whether the domestic law permits
WTO-consistent determinations or actions.
4.333 The European Communities argues that if the panel has reasonable doubts, so will
economic operators planning their future trade. No legitimate interest would be protected
if Members were entitled to retain law lacking such a basis. In fact, as the case before the
Panel demonstrates, this would be an invitation to Members to restrict trade by exposing
it deliberately to legal uncertainties.
4.334 The European Communities further contends that each Member is required to
perform its WTO obligations in good faith. No additional policy constraint is therefore
imposed on Members by requiring them to create a sound legal basis in their domestic law
for the performance of their WTO obligations. If it is the intention of the United States to
perform its WTO obligations in the framework of the Section 301-310 procedures, why
does it object to the EC's demand to create a sound legal basis for the performance of
these obligations? If the legal uncertainties under Sections 301-310 are an expression of
the contrary intention, why should they nevertheless be considered to be a sound legal
basis for a good faith performance of the United States' WTO obligations?
4.335 In the view of the European Communities, the legal standard applicable to do-
mestic law that the United States defended so vigorously when Indian patent law was at
issue is equally applicable to United States trade law.
4.336 The European Communities indicates that it would be extremely regrettable if the
unjustifiably low standard for the evaluation of the WTO-consistency of domestic law that
the United States opportunistically defends in the present proceedings were to be en-
dorsed as the generally applicable standard. United States law should be adapted to WTO
law, not vice versa. Otherwise, the considerable legal progress of the WTO legal system
endorsed by the Appellate Body in India - Patents (US) would be lost.
4.337 The United States argues that the Statement of Administrative Action and ac-
companying legislation are the definitive congressional materials with respect to the
WTO-consistency of Sections 301-310 before the adoption of the Uruguay Round
Agreements Act by the Congress.  Page 360 of the Statement of Administrative Action
(US Exhibits 3 and 11) outlines the changes considered necessary to ensure compliance.
In addition, the United States directs the Panel's attention to the testimony on this topic of
Professor John Jackson when he appeared before the Senate Finance Committee.240

4.338 The United States points out that Professor Jackson concluded that, "There may
need to be some alterations to some time limits, or transition measures, but the basic
structure of 301 is not necessarily inconsistent with the Uruguay Round results".  He also
concluded that even when Section 301 is considered "in its current statutory form" (i.e.
before the 1994 amendments), "the Executive appears to have the discretion to apply ac-

                                                                                                              

240 Results of the Uruguay Round Trade Negotiations: Hearings Before the Senate Committee on
Finance, 103d Cong. 195 (1994) (statement of Professor John Jackson) (US Exhibit 24).  The Euro-
pean Communities excerpts this testimony.
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tions under Section 301 in a manner consistent with the proposed new rules of the Uru-
guay Round dispute settlement understanding".241 Professor Jackson thus considered that
with only minor changes, Section 301 would be clearly consistent with the WTO obliga-
tions of the United States.  Moreover, his emphasis on the fact that the Executive had
adequate discretion to apply Section 301 in a WTO-consistent manner reflects the fact
that he took for granted that the reasoning applied in the Superfund line of cases would
continue to apply under the WTO.
4.339 The United States notes that Professor Jackson believed that sufficient clarity
could be provided to the interpretation of the statute through the inclusion of language in
the Statement of Administrative Action.242

4.340 The United States further points out that the India - Patents (US) discussion of a
"sound legal basis" comes in the context of an analysis of the specific textual obligation at
issue in that case, TRIPs Article 70.8(a).  This provision affirmatively requires Members
to provide in their domestic legal systems a mechanism for the filing of applications for
patents which protects their novelty and priority.  India instead had on its books a law
explicitly prohibiting such applications, that is, specifically mandating a violation of In-
dia's TRIPs obligations.  India claimed that unwritten, unpublished "administrative in-
structions" never produced for the panel took priority over the mandatory law, but the
panel and Appellate Body found nothing to support this claim.  It was in this context, the
context of TRIPs Article 70.8(a)'s requirement for a domestic legal mechanism accom-
plishing specific ends, that the panel and Appellate Body concluded that the "administra-
tive instructions" failed to provide a sound legal basis.  The concept was not analyzed in
the abstract as somehow derived independently of Article 70.8(a) and, as noted, the Ap-
pellate Body reversed panel findings relating to "legitimate expectations" generally and
removal of "reasonable doubts" because these findings were not textually based.
4.341 In response to the Panel's request for clarification on the US reference to "security
and predictability" as an objective, not an obligation, the United States notes that Arti-
cle 31(1) of the Vienna Convention on the Law of Treaties provides:

"1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and
in the light of its object and purpose".

4.342 The United States also notes that the Appellate Body explained the proper role of
an examination of an agreement's object and purpose in US - Shrimp as follows:

"A treaty interpreter must begin with, and focus upon, the text of the par-
ticular provision to be interpreted.  It is in the words constituting that pro-
vision, read in their context, that the object and purpose of the states par-
ties to the treaty must first be sought.  Where the meaning imparted by the
text itself is equivocal or inconclusive, or where confirmation of the cor-
rectness of the reading of the text itself is desired, light from the object
and purpose of the treaty as a whole may usefully be sought".243

4.343 The United States then concludes that while the terms of an agreement are to be
examined in light of the object and purpose of the agreement, it is the ordinary meaning
of those terms which must first be analyzed in interpreting an agreement provision, and
relied upon in applying that provision to a given set of facts.  The object and purpose
cannot change the ordinary meaning of the agreement terms.  Where the terms are am-
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biguous, and their meaning is not clear on their face or in their context, a consideration of
the object and purpose of the agreement can be productive.  However, a consideration of
the object and purpose of an agreement is secondary to, and cannot serve as substitute for,
an analysis of the ordinary meaning.  Nor can an examination of the object and purpose of
an agreement be made to the exclusion of an analysis of the ordinary meaning of the
agreement text.
4.344 The United States further states that in US - Shrimp the Appellate Body chastised
the panel in that case for not examining the ordinary meaning of the words of the chapeau
of GATT 1994 Article XX, the chapeau's context within Article XX, or the chapeau's
object and purpose, and for instead focusing on the "object and purpose of the whole of
the GATT 1994 and the WTO Agreement".244 Just as the European Communities asks the
Panel to focus on "security and predictability", the US - Shrimp panel focused on the very
same concept of security and predictability in the context of its discussion of an overall
goal of the WTO Agreement to avoid "undermin[ing] the multilateral trading system".
According to the US - Shrimp panel, "we must determine . . . whether [the type of meas-
ure in US - Shrimp] would threaten the security and predictability of the multilateral
trading system".245

4.345 The United States further notes that in response, the Appellate Body drew the
clear distinction between objectives and obligations that the United States is asking the
Panel to recognize again in this dispute.  According to the Appellate Body:

"Maintaining, rather than undermining, the multilateral trading system is
necessarily a fundamental and pervasive premise underlying WTO Agree-
ment; but it is not a right or obligation, nor is it an interpretive rule which
can be employed in the appraisal of a given measure under the chapeau
of Article XX".246

4.346 According to the United States, just as maintaining the multilateral system is a
premise – an objective – underlying the WTO Agreement as a whole, "security and pre-
dictability" are explicitly set forth in Article 3.2 as a premise, an objective, underlying the
DSU: "The dispute settlement system of the WTO is a central element in providing secu-
rity and predictability to the multilateral trading system".247 Security and predictability are
thus the objective which the DSU itself helps to achieve.
4.347 In the view of the United States, to put this in its most fundamental terms, Arti-
cle 3.2 does not state "Members shall provide security and predictability to the multilat-
eral trading system".  This would impose an obligation.  Rather, Article 3.2 states, the
DSU is a central element in providing security and predictability to the multilateral sys-
tem.  In other words, the DSU is premised on the need for security and predictability, and
itself helps to provide it.
4.348 The United States points out that the European Communities does not claim that
Sections 301-310 are inconsistent with Article 3.2 precisely in recognition of the fact that
it does not impose an obligation to provide security and predictability.  However, neither
does DSU Article 23 impose such an obligation.
4.349 The European Communities stresses that the US comparison of this case with
the US - Shrimp case is incorrect.  The legal error which the panel committed in that case

                                                                                                              

244 Ibid., para. 116 (emphasis in original).
245 Panel Report on US - Shrimp, op. cit., para. 7.44 (underlining added), quoted in Appellate Body
Report on US - Shrimp, op. cit., para. 112.
246 Appellate Body Report on US - Shrimp, op. cit., para. 116 (underlining added).
247 DSU Article 3.2 (emphasis added).
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was that it formulated a broad standard or an a priori test which found no basis in the
text248 of the Treaty. By contrast, in the present case, the Panel's task is to provide an in-
terpretation of the text of several provisions of the WTO agreements (i.e. Article 3.2 of
the DSU, Article XVI:4 of the Marrakech Agreement, Article 23 of the DSU).
4.350 The United States challenges the EC claim that while US – Shrimp involved a
panel formulating a new, broad test which found "no basis in the text of the Treaty", the
EC proposal in this case for a new, broad test involves "an interpretation of the text of
several provisions".  However, as explained earlier, there is no basis in the text of any of
these provisions to conclude that Article 23 imposes an obligation to provide "security
and predictability".  The situation is thus precisely analogous to that in US – Shrimp, and
the EC’s proposal to create new obligations must be rejected for the same reasons.
4.351 In response to the Panel's further question whether providing "security and pre-
dictability" to other Members in respect of avoiding determinations and actions prohibited
under Article 23 of the DSU – read in light of Article 3.2 of the DSU and Article XVI:4
of the WTO Agreement – is part of the legal obligation imposed in Article 23, the United
States indicates that providing security and predictability to other Members is not part of
the obligation set forth in DSU Article 23.  Rather, the obligation set forth in DSU Arti-
cle 23 itself helps to provide that security and predictability.  Any reading of Article 23
which creates an obligation to provide security and predictability would repeat the error
of the panel in US - Shrimp.
4.352 In the view of the United States, the consideration of the object and purpose of an
agreement cannot serve as a substitute for an analysis of the ordinary meaning.  Even
worse would be the consideration of the object and purpose of an agreement to the appar-
ent exclusion of an analysis of the ordinary meaning of the text of an agreement provision.
Yet that is what the European Communities asks the Panel to do.  Without regard to the
ordinary meaning to be ascribed to the term "determination to the effect that a violation
has occurred", read in the context of requirements in Article 23.2(a) applicable to that
specific type of determination, the European Communities instead asks this Panel to find
an obligation "to provide security and predictability", and to analyze whether the very act
of making a determination would breach this new-found obligation.
4.353 The United States notes that DSU Article 23.2(a) does not state, "Members shall
provide security and predictability".  Nor does this provision even state, "Members should
provide security and predictability".  Nor does Article 23.2(a) state, "Members
shall/should make determinations so as to provide security and predictability", or "so as to
avoid insecurity and unpredictability".  The WTO Members agreed to none of these for-
mulations.  They agreed that they "shall not make determinations to the effect that a vio-
lation has occurred" unless specified conditions have been met.  That is all they agreed to.
Nowhere does the term "security and predictability" appear in Article 23, nor is Arti-
cle 3.2 cross-referenced.  Like the rest of the substantive obligations of the WTO Agree-
ment, the provisions of DSU Article 23 itself, enforced through the dispute settlement
system, help to provide security and predictability.
4.354 The United States claims that the ordinary meaning of the words of Article 23.2(a)
are that it relates only to certain determinations, that is, "determinations to the effect that
a violation has occurred".  As Brazil and Canada have noted, it does not apply to determi-
nations that a violation has not occurred, or even to determinations that a violation of  a
non-WTO agreement has occurred. Nothing in the ordinary meaning of "determination to
the effect that a violation has occurred" would permit a panel to examine such other de-

                                                                                                              

248 Appellate Body Report on US – Shrimp, op. cit., para. 121.
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terminations against the requirements of Article 23.2(a), or to examine the very act of
making determinations generally.
4.355 In the view of the United States, likewise, nothing in the ordinary meaning of
Article 23.2(a)'s requirements permits an analysis of whether the very act of making de-
terminations harms "security and predictability".  Article 23.2(a) imposes the requirement
that a determination to the effect that a violation has occurred not be made without re-
course to dispute settlement "in accordance with the rules and procedures" of the DSU,
and the requirement that any such determination be consistent with DSB-adopted find-
ings.  Nothing in the ordinary meaning of the language setting forth these requirements
imposes an additional, independent requirement to provide "security and predictability".
There is no "rule" of the DSU which requires that security and predictability be provided.
Again, Article 3.2 states that the rules themselves help to provide security and predict-
ability.
4.356 The United States further considers that an examination of Article 23.2(a)'s con-
text supports the conclusion to be drawn from an examination of the ordinary meaning of
its language.  The immediate context of Article 23.2(a) is provided by paragraphs (b) and
(c) and by Article 23.1.  Like paragraph (a), paragraphs (b) and (c) impose requirements
to follow DSU procedures when undertaking dispute settlement proceedings or when
taking action.  The references in these provisions are to specific DSU requirements which
must be met, just as paragraph (a) refers to following DSU rules and procedures and to
DSB adopted panel and appellate body findings.  Similarly, Article 23.1 requires recourse
to DSU rules and procedures, none of which impose a separate obligation to provide se-
curity and predictability.  There is thus nothing in the context of Article 23.2(a) which
supports the notion that there is an independent obligation to provide security and pre-
dictability in making determinations generally.
4.357 The United States argues that given the fact that nothing in "the meaning imparted
by the text itself[, read in its context,] is equivocal or inconclusive",249 there is no need to
examine the object and purpose of Article 23.2(a).  However, such an examination con-
firms the meaning yielded by the ordinary meaning of the language of that provision.  To
avoid the mistake of US - Shrimp,250 it is necessary to look to the object and purpose of
Article 23, which is "strengthening the multilateral system".  It does nothing to strengthen
the multilateral system to restrict determinations that a violation has not occurred, or to
restrict determinations not relating to WTO agreement rights and obligations.  Looking to
the broader purpose of providing "security and predictability" to the multilateral trading
system, security and predictability is affirmatively harmed when the text of agreement
provisions may be disregarded and new obligations created out of thin air.
4.358 The United States further maintains that the obligations set forth in DSU Arti-
cle 23, enforced through the dispute settlement system, thus themselves help to provide
the security and predictability referred to in Article 3.2.  The ordinary meaning of the
language of Article 23, read in its context, is unambiguous that there is no separate obli-
gation imposed by that article to provide security and predictability.
4.359 The European Communities states the US argument based on the assertion that
nowhere do the terms "'security and predictability' appear in Article 23, nor is Article 3.2
cross-referenced", is both new and incorrect.  All the provisions of the DSU, including of

                                                                                                              

249 Appellate Body Report on US - Shrimp, op. cit., para. 114.
250 See Ibid., para. 116 (criticizing the panel for examining the objectives of the WTO Agreement
as a whole (maintaining the multilateral trading system) rather than the object and purpose of the
chapeau to Article XX).
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course Article 23, must be read in the light of Article 3.2 of the DSU which informs the
interpretation of the obligations of the WTO Members contained in the more detailed
provisions. In fact, Article 3.2 of the DSU is part of the "General Provisions" contained in
Article 3 and thus is applicable throughout the whole dispute settlement understanding
without the need for cross-references in each and every Article.
4.360 The United States rebuts the EC claim that Article 3.2 is a general provision,
applicable throughout the whole dispute settlement proceeding.  However, as noted ear-
lier, Article 3.2 does not set forth an obligation to provide security and predictability.
Instead, Article 3.2 explains that the dispute settlement system itself provides security and
predictability.  The general applicability of this explanation does not create an obligation
under Article 23.2(a) to provide security and predictability.  However, Article 3.2 does, in
fact, impose a generally applicable obligation – on panels:  not to add to or diminish the
rights and obligations under the covered agreements.  This provision mandates that the
Panel reject the EC’s proposal to add a new obligation not found in the text of the WTO
Agreement.

(d) Arguments Specific to WTO Agreement Article XVI:4
4.361 The European Communities also argues that the third legal standard that do-
mestic law must meet is set out in Article XVI:4 of the Marrakech Agreement according
to which "each Member shall ensure the conformity of its laws, regulations and adminis-
trative procedures with its obligations [under the WTO agreements]".
4.362 The European Communities contends that by creating a new type of obligation
that goes beyond the commitments under the GATT 1947, this specific provision gov-
erning domestic law sets without any doubt a standard more demanding than the stan-
dards that Members' domestic law must meet under the WTO practice in order to ensure a
good faith implementation of their substantive obligations in accordance with principles
codified in Articles 26 and 27 of the Vienna Convention on the Law of Treaties.
4.363 The European Communities then concludes that this third legal standard would
therefore need to be considered by the Panel only if, and to the extent that, it were to con-
clude that Sections 301-310 do not mandate WTO-inconsistent determinations or actions
and provide a sound legal basis for the implementation of the United States' WTO obliga-
tions.
4.364 The European Communities argues that the United States claims, without any
supporting arguments, that "Sections 301-310 are not inconsistent with Article XVI:4
because they do not mandate action in violation of any provisions of the DSU or GATT
1994, nor do they preclude action consistent with those provisions".
4.365 The European Communities recalls that Article XVI:4 of the Marrakech Agree-
ment requires a positive action by the WTO Member ensuring the conformity of its entire
domestic law. The distinction between legislative and executive actions is not made in
this provision. It covers also regulations and administrative procedures, which can typi-
cally be adopted and modified by the executive branch of the government. The question
of whether the domestic law mandates the executive authorities to take WTO-inconsistent
measures is therefore irrelevant under Article XVI:4.
4.366 The European Communities further maintains that moreover, if Article XVI:4
were interpreted to merely impose the requirements that arise already under the Vienna
Convention on the Law of Treaties, it would be redundant. As the Appellate Body recog-



US - Section 301 Trade Act

DSR 2000:II 911

nized in the US-Gasoline case,251 interpretations rendering whole clauses of a treaty re-
dundant are however not permitted under the principles of interpretations set out in the
Vienna Convention on the Law of Treaties (Articles 31 and 32).
4.367 The European Communities alleges that the United States' reading of Arti-
cle XVI:4 of the Marrakech Agreement is therefore clearly incompatible with the ordinary
meaning to be given to its terms in their context and in the light of the object and purpose
of the WTO Agreement to ensure security and predictability in international trade rela-
tions.
4.368 In the view of the European Communities, one of the important tasks before this
Panel is to give meaning to the terms "ensure" and "conformity" in Article XVI:4. The
principles of interpretation set out in the Vienna Convention require the Panel to interpret
these terms in good faith in accordance with the ordinary meaning to be given to them in
their context and in the light of the object and purpose of the WTO Agreement.
4.369 The European Communities points out that the ordinary meaning of the term "en-
sure" is to "make certain".  The ordinary meaning of the term "conformity" is, firstly, "ac-
tion or behaviour in accordance with established practice; compliance" and, secondly,
"correspondence in form or manner, likeness, agreement" (Oxford).
4.370 The European Communities repeats its argument that Article XVI:4 must be in-
terpreted to impose requirements with respect to domestic law additional to the require-
ments that arise already from the substantive WTO obligations themselves. This is
achieved if Article XVI:4 is interpreted to stipulate a "correspondence, likeness or agree-
ment" between domestic law and the relevant WTO obligations.
4.371 In the view of the European Communities, the terms "ensure" and "conformity",
taken together in their context, therefore indicate that Article XVI:4 obliges Members not
merely to give their executive authorities formally the right to act consistently with WTO
law, but to structure their law in a manner that "makes certain" that the objectives of the
covered agreements will be achieved.
4.372 The European Communities notes that one basic objective of WTO law is to
strengthen the multilateral system.  Another basic objective is to obtain greater legal cer-
tainty in multilateral trade relations.
4.373 The European Communities claims that a domestic law, regulation or administra-
tive procedure whose structure, design and architecture is specifically framed to create
uncertainty for the trade with other WTO Members could therefore never be deemed to
ensure conformity with WTO law.
4.374 The European Communities further argues that the participants in the Uruguay
Round expected the United States not only to commit itself to refrain from unilateral ac-
tion but also to bring its domestic law into conformity with that commitment.  One of the
earliest texts on dispute settlement submitted on 19 October 1990 by Mr. Julio
Lacarte-Muró, Chairman of the Negotiating Group on Dispute Settlement, contained the
following provision:

"The contracting parties shall:

(i) abide by GATT dispute settlement rules and procedures;

(ii) abide by the recommendations, rulings and decisions of the
CONTRACTING PARTIES;

                                                                                                              

251 Appellate Body Report on United States – Standards for Reformulated and Conventional
Gasoline ("US - Gasoline"), adopted 20 March 1996, WT/DS2/AB/R.
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(iii) not resort to unilateral action inconsistent with GATT rules and
procedures; and

(iv) for the purpose of (iii), undertake to adapt their domestic trade
legislation and enforcement procedures in a manner ensuring the confor-
mity of all measures with GATT dispute settlement procedures".

4.375 The European Communities goes on to state that subsequent drafts of the DSU no
longer contained a provision on the adaptation of domestic legislation.  However, a provi-
sion to that effect was included in the proposed draft Agreement Establishing the Multi-
lateral Trade Organization.  Article XVI:4 of this draft Agreement stated:

"The Members shall endeavour to take all necessary steps, where changes
to domestic laws will be required to implement the provisions of the
agreements annexed hereto, to ensure the conformity of their laws with
these agreements".252

4.376 The European Communities points out that in an informal note to the Legal
Drafting Group, the Secretariat noted:

"Under general international law, a party to a treaty may not invoke the
provisions of its internal law as justification for its failure to perform a
treaty and according to several GATT panels, laws mandating action in-
consistent with the General Agreement constitute themselves violations of
the General Agreement, whether or not such action has been taken.  This
paragraph would therefore provide for a lesser level of obligation under
the Multilateral Trade Agreements than that provided for under the current
GATT".253

4.377 The European Communities further notes that the final version of Article XVI:4
was therefore drafted not as a "best-endeavours" clause, applicable only to cases where
changes to domestic laws are required, but as an unqualified obligation:

"Each Member shall ensure the conformity of its laws, regulations and
administrative procedures with its obligations as provided in the annexed
Agreements".

4.378 The European Communities explains that the Tokyo Round agreements on gov-
ernment procurement, subsidies, licensing procedures, civil aircraft and anti-dumping
each contained provisions similar to Article XVI:4.254 These provisions were taken over
into the final provisions of the corresponding WTO agreements, but not however into the
GATT 1994, the GATS or the DSU.255 The effect of Article XVI:4 is to extend the ex-

                                                                                                              

252 Informal note by the Secretariat "Draft Agreement Establishing the Multilateral Trade Organisa-
tion" (No. 462, dated 12 March 1992), page 26.
253 Ibid.
254 The European Communities refers to Article IX.4(a) of the Agreement on Government Procure-
ment, Article 19.5(a) of the Agreement on Interpretation and Application of Article VI, XVI and
XXIII, Article 5.4 (a) of the Agreement on Import Licensing Procedures,  Article 9.4.1 of the Agree-
ment on Trade in Civil Aircraft, and Article 16.6(a) of the Agreement on Implementation of Arti-
cle VI.
255 The European Communities refers to Article XXIV.5(a) of the Agreement on Government Pro-
curement, Article 32.5 of the Agreement on Subsidies and Countervailing Measures, Article 8.2(a) of
the Agreement on Import Licensing Procedures, Article 9.4.1 of the Agreement on Civil Aircraft, and
Article 18.4 of the Agreement on the Implementation of Article VI of the General Agreement on
Tariffs and Trade 1994.
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plicit requirement of the WTO-conformity of domestic law to all agreements and legal
instruments in Annexes 1, 2 and 3 of the WTO Agreement, including the DSU. 256

4.379 The United States points out that the EC's claims with respect to the GATT 1994
and WTO Agreement Article XVI:4 each rely on the assumption that the EC's claims with
respect to DSU violations are correct.  For example, there can be no violation of GATT
1994 if the United States takes no action and, for the reasons already discussed, one can-
not assume that Sections 301-310 require such action.  Moreover, it cannot be assumed
that any action taken pursuant to Sections 301-310 would not be preceded by DSB
authorization.
4.380 The United States argues that with respect to WTO Agreement Article XVI:4, it is
important to recognize that a measure must first violate some other WTO commitment in
order to violate Article XVI:4.  The ordinary meaning of the text of this provision makes
this clear: "Each Member shall ensure the conformity of its laws, regulations and admin-
istrative procedures with its obligations as provided in the annexed Agreements".  If those
laws, regulations and administrative procedures conform with the obligations in the an-
nexed agreements, including the DSU, there is no violation of Article XVI:4.  The Euro-
pean Communities may not assume that Sections 301-310 violate the DSU for the pur-
pose of finding a violation of Article XVI:4.
4.381 The United States points out that Article XVI:4 of the WTO Agreement provides:

"Each Member shall ensure the conformity of its laws, regulations and
administrative procedures with its obligations as provided in the annexed
Agreements".

4.382 The United States argues that nothing in this provision suggests, let alone dictates,
the redefinition of the concept of mandatory legislation as proposed by the European
Communities.  The meaning of the text of Article XVI:4 is straightforward:  if a Member's
law, regulation, or administrative procedure does not conform with its obligations as pro-
vided in the annexed Agreements, that Member has an affirmative obligation to bring it
into conformity.  Conversely, however, if those laws, regulations and administrative pro-
cedures conform with its obligations, it need undertake no further action.
4.383 The United States claims that Article XVI:4 does not in any way provide that the
definition of "mandatory legislation" may now include "certain discretionary legislation".
Nor does Article XVI:4 create a "new legal environment" which would permit substantive
obligations to be created out of whole cloth.
4.384 The United States notes that the European Communities suggests that Arti-
cle XVI:4's inclusion of regulations and administrative procedures as well as laws is part
of this "new legal environment".  According to the European Communities, "[t]he dis-
tinction between law that binds the executive authorities and law that can be modified by
them is thus no longer relevant". This EC distinction is baseless.  Regulations and admin-
istrative procedures have always been subject to the rules of the GATT 1947,257 and there
is absolutely nothing extraordinary about their inclusion in Article XVI:4.  The obligation
with respect to regulations and administrative procedures is the same as that for laws:  if
they are not in conformity with the Member's WTO obligations under the covered Agree-
ments, they must be brought into conformity.  However, if they are in conformity, they
need not be changed.
4.385 The United States goes on to state that the European Communities also claims that
the inclusion of the word "ensure" in Article XVI:4 means that laws must be structured in

                                                                                                              

256 The European Communities refers to Article II.1 of the WTO Agreement.
257 E.g. GATT 1947 Article III:4 covers "laws, regulations and requirements".
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a manner that "makes certain" that "the objectives of the covered agreements will be
achieved". As discussed above, the objectives of the covered agreements are reflected in
their text, and in any event "objectives" are not themselves "obligations".  One may not
depart from the text on the basis of fanciful, results-driven constructions of agreement
objectives.  A Member may "ensure" that its laws, regulations and administrative proce-
dures are in compliance with its obligations through any number of means:

"From the standpoint of international law states are generally free as to the
manner in which, domestically, they put themselves in the position to
meet their international obligations; the choice between the direct recep-
tion and application of international law, or its transformation into na-
tional law by way of statute, is a matter of indifference, as is the choice
between the various forms of legislation, common law, or administrative
action as the means for giving effect to international obligations.  These
are matters for each state to determine for itself according to its own con-
stitutional practices".258

4.386 The United States indicates that one of those means by which a Member may
ensure conformity with its obligations is to ensure that the Member's authorities have
adequate discretion to comply with the Member's obligations.  This notion lies at the heart
of the doctrine of the non-actionability of discretionary legislation reflected in the consis-
tent, unmodified GATT and WTO practice in this area.  As Japan noted in responses to
the Panel's questions, "laws are not inconsistent with WTO rules when … discretion [to
comply with WTO obligations] is given to administrators under the laws".
4.387 The United States argues that there is no basis for distinguishing among different
forms of discretionary legislation, or for recharacterizing some discretionary legislation as
"mandatory".  If legislation provides adequate discretion for a Member's authorities to
comply with their obligations, it may not be assumed that the Member will not exercise
that discretion in good faith so as to comply with its obligations.  The good faith principle
of which the European Communities speaks is the very reason it may not be assumed that
a Member's authorities will violate its international obligations.
4.388 In the view of the United States, even if there were some conceivable construction
of the text of Article XVI:4 which would permit the redefinition of "mandatory legisla-
tion" so as to include legislation which does not require a Member to violate its interna-
tional obligations, it would not be permissible to adopt that construction in interpreting
Article XVI:4.  The Appellate Body explained in EC – Hormones that the customary
principle of interpretation of international law known as in dubio mitius is applicable in
WTO disputes as a supplementary means of interpretation.  That principle applies

"in interpreting treaties, in deference to the sovereignty of states.  If the
meaning of a term is ambiguous, that meaning is to be preferred which is
less onerous to the party assuming an obligation, or which interferes less
with the territorial and personal supremacy of a party, or involves less
general restrictions upon the parties".259

4.389 The United States argues that the EC's proposed construction of Article XVI:4,
even if it had so much as an ambiguous textual basis, would run afoul of the in dubio
mitius principle, since that construction would interfere with a Member's sovereign right
to choose the form by which it implements its obligations in domestic law, and require

                                                                                                              

258 Oppenheim's International Law, 9th ed., at 82-83 (footnote omitted).
259 Appellate Body Report on EC – Hormones, op. cit., para. 165 and footnote 154, citing Oppen-
heim's International Law, 9th ed., at 1278.
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each and every Member to re-examine and potentially revise the form of various pieces of
legislation they quite correctly assumed in 1995 to be consistent with their WTO obliga-
tions based on the consistent application of the doctrine of the non-actionability of dis-
cretionary legislation.
4.390 The United States points out that the European Communities claims that the India
- Patents (US) case and DSU Article 3.2's reference to "security and predictability" sup-
port its claim that Article XVI:4 includes a prohibition against "uncertainty".  As dis-
cussed above, the reference to "security and predictability" in DSU Article 3.2 is made in
the context of explaining that the dispute settlement system provides such security and
predictability, and it does so through the substantive obligations in the text of the WTO
Agreement and its annexes, enforced through the DSU.  Article 3.2 also provides that
DSB rulings and recommendations "cannot add to or diminish the rights and obligations
provided in the covered agreements".
4.391 In view of the United States, neither the facts nor findings of India - Patents (US)
support the EC position.  As described above, that case stands strongly for the proposition
that obligations may not be divined from vague and free-standing notions such as "uncer-
tainty" divorced from the agreement's text.260 Nor in its specifics does India - Patents
(US) support the EC's position that such an "uncertainty" principle may be found in the
text of Article XVI:4.  The India - Patents (US) Appellate Body report refers to Arti-
cle XVI:4 only in the context of reinforcing the fact that India's WTO obligations dated
from 1 January 1995, and could not be delayed.261 There is no reference in the report to an
obligation in Article XVI:4 to avoid "uncertainty".  Rather, the obligation in Arti-
cle XVI:4 is to comply with the obligations of the annexed Agreements.
4.392 The United States argues that the India – Patents (US) discussion of manda-
tory/discretionary legislation in no way modifies that doctrine.  That case, like the Malt
Beverages case before it, stands for the proposition that the non-application of mandatory
legislation does not render that mandatory legislation non-actionable.262 The issue in In-
dia - Patents (US) was whether India's unpublished, unwritten "administrative instruc-
tions" prevailed over mandatory legislation which prohibited India from complying with
its TRIPs obligations.263 The Appellate Body found that because of this conflict, the ad-
ministrative instructions did not create a sound legal basis to preserve the novelty and
priority of patent applications.264 Even then, however, the Appellate Body emphatically
rejected the position that a Member is required to remove any reasonable doubts regard-
ing whether a patent application could be rejected.265

4.393 The United States explains that the India - Patents (US) case thus offers no sup-
port for the EC position that Article XVI:4 provides for a new definition of mandatory
legislation to be determined based on the legislation's "design, structure and architecture".

                                                                                                              

260 The United States refers to Appellate Body Report on India - Patents (US), op. cit., para. 45.
261 The United States refers to Ibid., paras. 78-84.
262 The United States refers to Panel Report on India - Patents (US), op. cit., para. 7.35.
263 The United States refers to Appellate Body Report on India - Patents (US), op. cit., paras.
60-62.
264 Ibid., paras. 69-70.
265 Ibid., para. 58. The United States notes that the Appellate Body stated, "[W]e do not agree with
the Panel that Article 70.8(a) requires a Member to establish a means ‘so as to eliminate any reason-
able doubts regarding whether mailbox applications and eventual patents based on them could be
rejected or invalidated ….  In our view, India is obliged, by Article 70.8(a), to provide a legal
mechanism for the filing of mailbox applications that provides a sound legal basis to preserve …
novelty … and priority of the applications ….  No more". (Emphasis in original)
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In fact, India - Patents (US) undermines the EC's position.  The analysis of whether Sec-
tions 301-310 is consistent with WTO Agreement Article XVI:4 must be based on the text
of that provision.  The ordinary meaning of Article XVI:4 is that a law, regulation or ad-
ministrative procedure is not inconsistent with Article XVI:4 unless it is also inconsistent
with a separate obligation of a covered agreement.  Sections 301-310 are not inconsistent
with any such provision, and are therefore consistent with Article XVI:4.
4.394 In response, the European Communities argues that as the Appellate Body has
indicated in the Japan - Alcoholic Beverages case following its earlier decision in the US
- Gasoline case, the principle of effectiveness (ut res magis valeat quam pereat) is a

"fundamental tenet of treaty interpretation flowing from the general rule of
interpretation set out in Article 31".

4.395 The European Communities contends that with this rule in mind, the correct in-
terpretation of Article XVI:4 of the Marrakech Agreement could not be such as to read
this provision just as a useless replica of the obligations under the covered agreements.
Such an interpretation would reach the non-permissible effect of rendering "whole clauses
of a treaty redundant".
4.396 Thus, in the view of the European Communities, the US following assertion can-
not be correct:

"[T]he ordinary meaning of Article XVI:4 is that a law, regulation or ad-
ministrative procedure is not inconsistent with Article XVI:4 unless it is
also inconsistent with a separate obligation of a covered agreement".

4.397 The European Communities argues that "discretionary" legislation is not as such
defined under any of the WTO agreements. There is thus no textual basis in any of the
WTO agreements to distinguish between "discretionary" and other legislation of a WTO
Member.
4.398 The European Communities goes on to state that the relevance in the WTO legal
system of a definition of discretionary legislation lies in the fact that WTO Members fre-
quently adopt open-ended legislation, which delegates powers to the executive branch of
government. This legal phenomenon should not, in our view, be sidelined or underesti-
mated.
4.399 According to the European Communities, in addressing this issue, a balance must
be struck between two basic sets of principles of WTO law and of public international
law: on the one hand, the obligation to ensure the protection of "the security and predict-
ability of the multilateral trading system" (Article 3.2 of the DSU) by "ensuring the con-
formity of [domestic] laws, regulations and administrative procedures" (Article XVI:4 of
the Marrakech Agreement) through a "sound [domestic] legal basis" (Appellate Body
Report on India - Patents (US)).
4.400 The European Communities maintains that on the other hand, the (rebuttable)
presumption of compliance according to which one may not assume that WTO-Members'
authorities will fail to implement their WTO obligations in good faith.
4.401 The European Communities argues that in this legal perspective, it is impossible
to accept the US approach which would require WTO panels to mechanically continue
past panel practice based on a legal situation which is no longer in force. The European
Communities cannot, on the other extreme of the spectrum, go as far as Hong Kong,
China has done in suggesting that any "potential deviation" is in breach of Article 3.2 of
the DSU, Article XVI:4 of the Marrakech Agreement and the principles developed by the
Appellate Body in the India - Patents (US) case. This will practically deny any distinction
between "discretionary" and other legislation. In medio stat virtus (The truth lies in the
middle ground).
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4.402 In the view of the European Communities, there are a number of practical criteria
that would assist panels in discerning the dividing line between a "genuinely discretion-
ary" legislation and all the other legislation.
4.403 The European Communities recalls that the presumption of compliance would be
overturned by a legislation which, by its terms, design, architecture and revealing struc-
ture, is biased against compatibility or otherwise creates a conflict with the Member's
WTO obligations.
4.404 The European Communities maintains that on the other hand, the fewer criteria
such legislation contains and the more freedom it leaves to the executive authorities with
regard to the decision-making process, in principle the less problematic such legislation is
from a WTO standpoint.
4.405 According to the European Communities, an additional argument in this issue was
submitted by the United States. In the US's view, all legislation that is not "mandatory" in
the sense of the definition adopted by the 1949 GATT Working Party decision with re-
spect to the "existing legislation" clause of the PPA must thus be "discretionary" and, by
way of consequence, cannot be construed to be in violation of the relevant WTO obliga-
tions. This US view is obviously incorrect on several counts.
4.406 The European Communities firstly argues that as the Appellate Body has found in
the India - Patents (US) case, the implementation of WTO obligations must take place on
a "sound legal basis". This would not be the case if a given piece of legislation creates a
situation biased against WTO compatibility, because the situation created by such a piece
of legislation undermines the security and predictability of the multilateral trade relations.
It could also not be considered in line with the presumption of compliance, given that its
text would already defeat such a presumption.
4.407 The European Communities further contends that the bias against WTO compati-
bility will be discernible in particular where WTO-inconsistent measures are required by
the law as a rule and WTO-consistent action is permitted only as an exception under lim-
ited circumstances. In this way, the competitive opportunities, which the WTO Agree-
ments intend to foster, cannot be achieved.
4.408 The European Communities secondly supposes that the legislation of a WTO
Member provides that in a given factual situation, described in some detail in the piece of
law, the executive authorities have the choice between several actions, each of them being
WTO-inconsistent. While such a law may be described as "discretionary", because it al-
lows several different types of action, such a law must nevertheless be considered
WTO-incompatible, simply because it does not allow for an action of the executive
authorities that is WTO-compatible.
4.409 The European Communities goes on to state that even under the GATT 1947,
domestic legislation which gave the executive branch of government only a choice be-
tween several measures which all were inconsistent with the GATT 1947 would not have
qualified as genuinely "discretionary" legislation. In the view of the European Communi-
ties, this is the situation that characterizes the present case. This, of course, does not mean
that the panel practice under the GATT 1947 still holds good under the WTO to the extent
that it was based on the much narrower interpretation of "mandatory legislation".
4.410 The European Communities thirdly contends that, to come even closer to the legal
situation underlying this case, it may happen that the law requires the executive authori-
ties to take action on the basis of the results of an investigation. Suppose the fiscal
authorities are required to take WTO-inconsistent action each time they find on the basis
of an investigation that an act of tax fraud has been committed. Of course, the tax
authorities are not "free" to abstain from finding a case of fraud and in this way avoid
WTO-inconsistent action. Any other reading of such a piece of legislation would defy its
intent, as expressed in the law. It should be noted in this context that it was clearly under-
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stood under the GATT 1947 that legislation could be mandatory not only by its terms but
also by its expressed intent.266

4.411 Fourthly, the European Communities disagrees with the US allegation that a do-
mestic legislation such as Section 301(a) contains sufficient discretionary powers for the
executive authorities to take WTO consistent action because the highest political authori-
ties of the WTO Member concerned, in casu the US President, may give directions to the
administration. It would defy the purpose and the spirit of the law to consider this legisla-
tion discretionary rather than mandatory.
4.412 The European Communities recalls that Sections 301-310 provide as a rule strict
time limitations on the actions of the USTR. This is in fact one of the most characteristic
features of this piece of legislation. At the end of these firmly set time frames, the USTR
is required to take action based on the result of the investigation initiated under section
302. Such action shall be taken "subject to the specific direction, if any, of the President
regarding any such action".
4.413 In the view of the European Communities, it is simply not credible that such a
clause should be understood as providing the President with the discretionary power to
grant waivers on a regular basis. This would obviously run counter to the express will of
the legislator, in casu the US Congress, by reversing the relationship between rules and
exceptions. As a matter of fact, the President has never granted such a waiver.
4.414 Moreover, the European Communities notes that the vague formulations con-
tained in Section 301(a) do not mean that the President would be entitled to direct the
USTR against what she is required to do by the law itself. This provision, unlike other US
legislation providing for  explicit powers of the President to waive requirements of the
law, states that any direction from the President concerns "any other appropriate and fea-
sible action within the power of the President". The President does not have the power to
ignore a law providing that an action must be taken within a mandatory time limit.
4.415 The European Communities claims that if on this basis Sections 301-310 were
considered to be entirely discretionary and thus not capable of being challenged as such
under WTO dispute settlement procedures, this would mean that an exception that was
never applied in practice would be considered, from the standpoint of WTO law, as gov-
erning the entire legislation that is under scrutiny, in clear conflict with the design, archi-
tecture and revealing structure of this piece of legislation.
4.416 The European Communities submits that this cannot be correct under WTO law as
a result of its enhanced requirement to "ensure the conformity" of domestic legislation
under Article XVI:4 of the WTO Agreement and the requirement of a "sound legal basis"
for administrative action developed from the provision contained in Article 3.2 of the
DSU. These legal standards, which the United States itself has taken great pains to de-
velop before the panel and the Appellate Body in the India - Patents (US) case, are of
course applicable in other contexts as well.
4.417 The European Communities then concludes that under WTO law, an ill-defined
exception that is not applied in practice and that goes against the main purpose of a piece
of domestic legislation cannot possibly be the basis of the analysis of that piece of do-
mestic legislation.
4.418 The United States rebuts the EC claim that Sections 301-310 are inconsistent
with WTO Agreement Article XVI:4.  The United States recalls that the European Com-
munities asks the Panel "to rule":

                                                                                                              

266 "Guide to GATT Law and Practice" (Analytical Index), 1995 edition, page 1075, penultimate
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"that the United States, by failing to bring the Trade Act of 1974 into
compliance with the requirements of Article 23 of the DSU and of Arti-
cles I, II, III, VIII and XI of the GATT 1994, acted inconsistently with its
obligations under those provisions and under Article XVI:4 of the WTO
Agreement … ". (emphasis added)

4.419 The United States notes that the European Communities thus acknowledges that
there must be a violation of another WTO provision before there can be a violation of
Article XVI:4.  Unfortunately, elsewhere the European Communities argues that Arti-
cle XVI:4 forms the basis of a new set of obligations not derived from the text of that
provision.
4.420 In the view of the United States, WTO Agreement Article XVI:4 provides that
each Member "shall ensure the conformity of its laws, regulations and administrative pro-
cedures with its obligations as provided in the annexed Agreements".  By its terms, this
provision does not state that there is now a "new legal environment".  Nor does Arti-
cle XVI:4 by its terms "creat[e] . . .  an obligation to provide certainty and predictability
in multilateral trade relations", as the European Communities asserts.  It should be added
that Article XVI:4 does not, by its terms, provide that legal findings of
WTO-inconsistency may be based on transparently political attacks.  The EC's contorted
formulations cannot change the ordinary meaning of the text of Article XVI:4.
4.421 According to the United States, that text makes clear that the only obligation set
forth in Article XVI:4 which is independent of the obligations in the annexed Agreements
is that a Member "ensure the conformity" of its laws, regulations and administrative pro-
cedures with those obligations.  The European Communities has explained that the defi-
nition of "ensure" is "make certain".  According to the Oxford English Dictionary, it also
means "make sure".  Members were thus required, as of January 1, 1995, to review and
make certain, to make sure, that existing laws, regulations and procedures conformed with
the substantive obligations in the annexed Agreements, and where they did not, to bring
them into conformity.
4.422 The United States claims that this is precisely the meaning ascribed to Arti-
cle XVI:4 by the Appellate Body in India - Patents (US).  The United States reiterates
that the Appellate Body in India - Patents (US) referenced Article XVI:4 in order to re-
inforce its finding that India's obligation to bring itself into conformity with its TRIPs
obligations dated from 1 January 1995, and could not be delayed.  The European Com-
munities is thus incorrect that the US and Appellate Body interpretation of this provision
renders it redundant.  In reinforcing the date by which Members had an affirmative obli-
gation to bring measures into conformity, Article XVI:4 makes crystal clear that existing
laws and regulations not in conformity had to be changed, that no such measures would
be "grandfathered.
4.423 The United States maintains that the European Communities takes two contra-
dictory positions on Article XVI:4.  On the one hand, the European Communities takes
the position that Article XVI:4 obliges Members to structure their law in a manner that
"makes certain" that Agreement violations will not occur.  However, the European Com-
munities at the same time opposes the notion that discretionary legislation must include
explicit language limiting discretion so as to preclude WTO-inconsistent actions.  This
contradiction highlights how the EC's arguments are directed towards achieving a par-
ticular political result in this dispute, without regard to generally applicable legal reason-
ing or principles.  The European Communities apparently wants a panel finding that Sec-
tions 301-310 must be amended to remove "uncertainty", but is unwilling to accept panel
intervention requiring the European Communities to limit its unfettered authority to im-
plement WTO-inconsistent banana regimes or hormone bans, or to stop trade at any time,
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for any reason, without regard to DSU requirements, pursuant to Article 133 of the Treaty
of Amsterdam.
4.424 The United States notes that the European Communities claims that Article XVI:4
requires an examination of a statute's structure, design and architecture.  The United
States explained the Appellate Body's clear rejection of attempts to create obligations and
modes of analysis based on "the design of the measure" where there is no textual basis for
either.  The same reasoning would apply to the EC's attempt to create a generalized obli-
gation to provide a "sound legal basis" for the implementation of US WTO obligations.
The  India - Patents (US) and US - Shrimp Appellate Body reports are clear that new
obligations may not be created out of thin air.  The objectives of agreements are reflected
in the specific obligations set forth in those agreements.
4.425 The United States then claims that the EC's analysis under Article XVI:4 ulti-
mately degenerates into random accusations concerning past US actions not within the
terms of reference of this Panel, and for which no GATT or WTO panel has made find-
ings.  The EC's discussion strips bare the utter lack of legal foundation for the EC's argu-
ments, and reinforces the fact that its goal in this case is to obtain a political declaration
by this Panel that the United States is a "bad actor", a declaration it hopes will counter the
impression left by the EC's consistent pattern of disregarding its obligations in connection
with its banana import regime.  The European Communities particularly hopes to obtain a
political declaration that the United States does not respect the multilateral dispute settle-
ment system, to counter the impression left in the context of the Bananas dispute by the
EC's unilateral disregard of several multilateral dispute settlement panel findings, its uni-
lateral decision to disregard its pledge to bring its measure into compliance with these
multilateral findings, and its unilateral efforts to block the operation of multilateral provi-
sions of Article 22 through the unprecedented and extraordinary action of attempting to
block the agenda of a DSB meeting.  The United States regrets having been forced to raise
these matters, but the EC's attacks in its Second Submission have left us no choice.  The
United States does not claim that these points are relevant to the Panel's legal analysis.
However, neither is the EC's discussion of such matters.  The question in this dispute, and
the only question, is whether Sections 301-310 command the United States to violate
specific WTO obligations found in the text of DSU Article 23, WTO Agreement Arti-
cle XVI:4 and GATT 1994 Articles I, II, III, VIII and XI.
4.426 The European Communities stresses a fundamental inconsistency in the US
approach.  A quote from the US arguments is particularly revealing:

"Nowhere is the EC's "not genuinely discretionary" test found in WTO
Agreement Article XVI:4, DSU Article 3.2, or any other provision of a
covered agreement.  Indeed, the EC does not claim that it does.  Its test is
based on extrapolation from the concept of "security and predictability" in
Article 3.2 – an objective, not an obligation – and from a vague explana-
tion of the "good faith" obligation in the VCLT – not a covered agree-
ment".

4.427 According to the European Communities, however, the United States is incapable
of showing that a distinction between mandatory versus discretionary legislation which
constitutes the basis of its defence, can – to use the United States' own terms – be "found
in WTO Agreement Article XVI:4, DSU Article 3.2, or any other provision of a covered
agreement".
4.428 The European Communities claims that the United States is incapable of quoting
any legal basis in WTO law in support of its defence simply because this legal basis does
not exist. This becomes even clearer when the United States argued that:
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"[T]he Superfund panel referred neither to prior panel reports, nor to the
Protocol, in making its finding regarding discretionary legislation".

4.429 The European Communities maintains that logically, there is no legal basis under
the WTO which allows the United States to insist that GATT 1947 precedents like the
Superfund case are applicable sic et simpliciter to this case.
4.430 The European Communities accepts that, in general, the reasoning followed by
panels when interpreting provisions of the GATT and, after the entry into force of the
Marrakech Agreement, of the WTO agreements may constitute an extremely valuable
source of inspiration for subsequent panels dealing with identical or similar issues of law.
However, this cannot be mistaken with an implicit obligation of panels, of this Panel, to
mechanically apply panel practice developed under the GATT 1947 that has lost its basis
under  WTO law.
4.431 The European Communities recalls that the Appellate Body has entirely dismissed
the existence of the principle stare decisis within the WTO legal system in the Japan -
Alcoholic Beverages  report (quoted selectively by the United States):

"a decision to adopt a panel report did not under GATT 1947 constitute
agreement by the CONTRACTING PARTIES on the legal reasoning in
that panel report.  The generally-accepted view under GATT 1947 was
that the conclusions and recommendations in an adopted panel report
bound the parties to the dispute in that particular case, but subsequent
panels did not feel legally bound by the details and reasoning of a previ-
ous panel report.

We do not believe that the CONTRACTING PARTIES, in deciding to
adopt a panel report, intended that their decision would constitute a de-
finitive interpretation of the relevant provisions of GATT 1947. Nor do
we believe that this is contemplated under GATT 1994".

4.432 The European Communities goes on to state that in contrast to the legal situation
in WTO law, under the GATT 1947 a legal basis providing for a distinction between
mandatory and discretionary legislation existed. It was the Protocol of Provisional Appli-
cation and, in particular, its "existing legislation" clause  as interpreted already in 1949 by
a working party report adopted by the GATT CONTRACTING PARTIES:

"The working party agreed that a measure is so permitted, provided that
the legislation on which it is based is by its terms or expressed intent of a
mandatory character - that is, it imposes on the executive authority re-
quirements which cannot be modified by executive action".

4.433 The European Communities then concludes that the "mandatory legislation" re-
quirement evolved under the GATT 1947 as an interpretation of the "existing legislation"
clause of the PPA. The GATT 1947 panel practice was therefore a development based on
that fundamental initial decision within that specific context.
4.434 The European Communities argues that GATT 1947 standards to determine
whether a legislation was mandatory were

(a) the "text" and the "expressed intent" of the legislation and

(b) the further requirement that the obligations imposed upon "the executive
authorities" could not "be modified by executive action".

4.435 The European Communities, referring to the US argument that:
"It is not necessary to examine whether the character of the Member en-
acting the legislation is bad, whether that party had a WTO-inconsistent
motive",
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argues that this statement contradicts the interpretation of the GATT CONTRACTING
PARTIES of mandatory legislation under the strict interpretation pursuant to the "existing
legislation" clause of the PPA. It also contradicts the United States' own interpretation as
expressed already 50 years ago during the discussions leading to the 1949 Working Party
report on the "existing legislation" clause of the PPA:

"… The United States representative suggested the addition of the words
'without departing from the intent of a measure embodied in the legisla-
tion' to the last sentence cited, so as to cover the case of legislation which
was mandatory in intent but couched in permissive terms. … It was agreed
that the United States position would be met by the insertion of the
wording 'by its terms or expressed intent' ".267

4.436 In the view of the European Communities, in the specific legal situation under the
PPA, the strict interpretation of mandatory legislation had a decisive influence on the
examination of domestic legislation by the GATT 1947 panels.
4.437 The European Communities then claims that the only possible way for a GATT
1947 panel to "marry" the limitation of the "existing legislation" clause of the PPA (aimed
at applying the GATT 1947 as broadly as possible) with the need to control the imple-
mentation of the consequently broadly-defined discretionary legislation was, in extreme
cases such as the US – Superfund case or the EEC Parts and Components case, to obtain
from the defendant political assurances concerning the exercise of the executive power in
the future.
4.438 According to the European Communities, for the rest, the United States does not
contest the central point made by the European Communities that all the other GATT
1947 panel reports dealing with the issue of mandatory versus discretionary legislation
made either direct reference to the PPA (or to the identical provisions in the Protocols of
accession) or were based on panel precedents directly referring to the PPA. This is the
objective legal context in which all these panels took their decision.
4.439 The European Communities points out that it was simply not necessary for the
GATT 1947 panels to base every decision concerning this issue specifically on the "ex-
isting legislation" clause of the PPA as soon as they had already accepted, often without
any further legal analysis, to apply that distinction based directly or by reference on the
interpretation of the "existing legislation" clause of the PPA. When reading all the GATT
1947 panel reports that the European Communities has quoted with this approach in
mind, it is clear that the US simply misses the point.
4.440 The European Communities maintains that the legal situation under WTO law is
fundamentally different.  The PPA and its "existing legislation" clause are no longer in
force. Rather, an opposite obligation has been agreed by the Uruguay Round participants
according to which the conformity of the domestic (even pre-existing) legislation must be
ensured  as from 1 January 1995.
4.441 The European Communities further argues that the insertion in the text of Arti-
cle XVI:4 of the Marrakech Agreement of the terms "regulations and administrative pro-
cedures" renders from now on impossible the application of the third standard under the
GATT 1947 definition of mandatory legislation, i.e. that the obligations imposed upon "
the executive authorities" could not "be modified by executive action". In fact, regulations
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and administrative procedures are acts typically within the full powers of the executive
authorities that, by definition, can always modify them "by executive action".
4.442 The United States disagrees with the European Communities that the European
Communities is asking this Panel to disregard decades of GATT/WTO jurisprudence and
practice in the name of "security and predictability".  In Japan – Taxes on Alcoholic Bev-
erages, the Appellate Body explained,

"Article XVI:1 of the WTO Agreement and paragraph 1(b)(iv) of the lan-
guage of Annex 1A incorporating the GATT 1994 into the WTO Agree-
ment bring the legal history and experience under the GATT 1947 into the
new realm of the WTO in a way that ensures continuity and consistency in
a smooth transition from the GATT 1947 system. This affirms the impor-
tance to the Members of the WTO of the experience acquired by the
CONTRACTING PARTIES to the GATT 1947 – and acknowledges the
continuing relevance of that experience to the new trading system served
by the WTO.  Adopted panel reports are an important part of the GATT
acquis.  They are often considered by subsequent panels.  They create le-
gitimate expectations among WTO Members, and, therefore, should be
taken into account where they are relevant to any dispute".268

4.443 The United States contends that WTO Members were most certainly aware of the
discretionary/mandatory distinction when they signed the Marrakesh Agreement, and
panels have continued to apply it.  In the DSU review, the European Communities has
even asked that WTO Members agree to remove it.269 However, the European Communi-
ties now asks this Panel, five years after the conclusion of the Uruguay Round, to discard
a fundamental principle of jurisprudence and create uncertainty as to the
WTO-consistency of an indeterminate number of domestic laws heretofore considered
discretionary.  Even if "security and predictability" were themselves an independent WTO
obligation, it would be difficult to conclude that a law which permits WTO-consistent
action in every instance would do more harm to "security and predictability" than what
the European Communities now proposes.  Beyond this, the European Communities sim-
ply fails in its attempt to argue that "discretionary means mandatory" because of changes
under the WTO Agreement.
4.444 With regard to the textual basis for the mandatory/discretionary distinction, the
United States refers to the text of DSU Article 23.2(a).  That Article deals with "determi-
nations to the effect that a violation has occurred".  It prohibits Members from making
these determinations without following DSU rules and procedures, and these determina-
tions must be consistent with findings in panel and Appellate Body reports adopted by the
DSB.
4.445 In the view of the United States, there is no "determination to the effect that a
violation has occurred" before the Panel in this case.  The European Communities does
not challenge a determination which has actually been made.  It is therefore not possible
to analyze whether such a determination meets the requirements of Article 23.2(a).  One
cannot say whether, in making such a determination, the United States followed DSU
rules and procedures, nor whether the United States made a determination consistent with
DSB-adopted findings.  Neither the findings nor the determination exist.
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4.446 The United States asks how the Panel can perform its analysis under these circum-
stances.  In the absence of a concrete determination, how is it possible to know whether a
Member has breached its obligations under Article 23.2(a)? It is not permissible to
speculate about how the Member will make its determination in the future.  It is not per-
missible to look at determinations made in the past which are not within the terms of ref-
erence.  It is not permissible to assume that certain Members are not to be trusted.  It is
not permissible to assume that they will act in bad faith.  Under these circumstance, must
the conclusion be that without a concrete determination, there can be no violation of Arti-
cle 23.2(a)?
4.447 The United States points out that over 10 years ago, in 1987, a GATT panel wres-
tled with this type of question.  It looked at a statute which would not go into effect for
another three years and asked, may a panel determine whether this law is inconsistent with
a party's GATT obligations when it is possible that the party may change the law before it
goes into effect? The panel's conclusion was that it could, but it was very careful in how it
drew this conclusion.  The panel found that only if a statute commands a party's authori-
ties to violate a specific GATT obligation could that statute be found inconsistent with
that obligation.  In enacting such legislation, the party crossed a line.  It left itself with no
choice but to violate its obligations, even if only at some point in the future.  Conversely,
the panel found, if a statute does not command the party's authorities to violate a specific
GATT obligation, it is not possible to conclude that the statute violates that obligation.
The party may exercise its discretion so as to comply with its international obligations.
Any other conclusion would be speculation as to whether the party will act in bad faith,
speculation with no more foundation than if the statute did not exist at all.
4.448 The United States again states that the reasoning of the Superfund panel made
very good sense.  It was so good that at least five GATT panels adopted it as their own.
At least three WTO panels have also adopted it.  And none of those panels in any way
revised the core question asked by the Superfund panel: does the statute command, does it
mandate, a violation of a specific agreement obligation?
4.449 The United States further argues that the Superfund analysis is not an analysis of
character.  It is not necessary to examine whether the character of the Member enacting
the legislation is bad, whether that party had a WTO-inconsistent motive.  Nor is it neces-
sary to examine whether the "character" of the legislation is bad, whether the legislation
reflects an intent to breach WTO-obligations.  All that matters is whether the law com-
mands an action which violates a specific textual obligation.  Absent such a command, the
Panel is left with the fundamental problem – there is nothing that can be said to violate a
specific textual obligation.  Legislation which leaves open the possibility of a violation
cannot be considered a violation, any more than may a constitutional system which pro-
vides broad authority to act.  However, by including a specific command in legislation to
violate a specific obligation, the legislation itself becomes that violation.
4.450 In response to the Panel's request for any travaux preparatoires that may be rele-
vant for an interpretation of Article XVI:4 of the WTO Agreement, the United States first
indicates that there was no decision to create any official travaux preparatoires for the
Marrakesh Agreement Establishing the WTO.  The discussions of October and November
1993, when the most contentious and politically sensitive issues in the WTO Agreement
text were settled, were conducted orally in small meetings that did not include all delega-
tions.  Some issues, including the final wording of Article XVI:4, were resolved in pluri-
lateral working groups that were smaller still. When the plurilateral subgroups reported to
the larger Institutions Group, some delegations objected to having written documents
become part of a negotiating history, because if there were to be an official negotiating
history, its importance would be such that its contents would have to be negotiated line by
line, and this added burden was clearly impossible given the November 15, 1993 deadline
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for finishing the Institutions Group's work.  In any event, absent a complete picture of
every note and proposal from every delegation, it would be difficult to obtain an accurate
picture of the parties' intentions.   For these reasons, the Chairman, Ambassador Julio
Lacarte, announced during these discussions that no negotiating history would be issued
and all trade-offs had to be made in the text of the agreement itself.
4.451 According to the United States, the informal record of the final negotiations on
the "MTO Agreement" (as it was known at the time) therefore is incomplete, and consists
only of a series of  "room" documents circulated in the room where the Institutions Group
met, and the notes of individual negotiators.   No official summary of these meetings was
prepared, and no documents prepared for negotiating sessions were collected as an official
negotiating record.
4.452 The United States then provided the following documents as US Exhibit 23:

(a) Draft Agreement Establishing the Multilateral Trade Organization, Infor-
mal Note by the Secretariat (Third Revised Text of the MTO Agreement
(27 May 1992);

(b) Comparison of the Second and Third Revised Texts of the Draft Agree-
ment Establishing the Multilateral Trade Organization (27 May 1992)
(Document 551).

(c) Draft of Article XVI:4 (11 November 1993).

(d) Excerpt from Daily Report From US Negotiator on MTO Issues, Includ-
ing Article XVI:4 (November 11, 1993).

(e) Draft of Article XVI:4 (12 November 1993).

(f) Draft Agreement Establishing the Multilateral Trade Organization, Re-
vised Text (14 November 1993).

(g) Draft Agreement Establishing the Multilateral Trade Organization (24
November 1993).

4.453 The United States explains that the Dunkel Draft Final Act included the text of an
Agreement Establishing a Multilateral Trade Organization (MTO), with the caveat that
the MTO text required further elaboration "to ensure a proper relation to the other results
of the Uruguay Round".  Participants in the negotiations generally understood that further
negotiation concerning establishment of an organization would be required.  Negotiations
proceeded from February through December 1992 with additional problems being raised
with the draft text.  The Secretariat produced a "third revised text" on May 27, 1992 and a
comparison document (document 551), which the United States has included in Exhibit
23.  When work on the MTO text intensified in September 1993, the May 1992 text was
the starting point.
4.454 In the view of the United States, two points relevant to the negotiating history of
Article XVI:4 must be noted from the "third draft" document that the Secretariat pro-
duced.  First, the language states that

"[T]he Members shall endeavor to take all necessary steps, where
changes to domestic laws will be required to implement the provisions of
the agreements annexed hereto, to ensure the conformity of their laws with
these agreements" (emphasis added)

4.455 According to the United States, it was the view of several delegations, including
the United States, that this language required a government to take the relevant procedural
steps to implement the other agreements negotiated in the Uruguay Round.  Moreover,
use of the term "endeavor" called into question the obligatory nature of even this limited
undertaking.
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4.456 Second, the United States claims that while it merely questioned the need for this
provision, other delegations actively opposed the provision as indicated in the remarks
column of the May 1992 document.  The document states that "Further discussions are
necessary to determine whether the provision should be retained, deleted, reformulated or
moved into the Final Act".  This comment is unique in this document.
4.457 The United States points out that while the European Communities correctly notes
that the use of the term "endeavor" in the third draft called into question the obligatory
nature of this undertaking, it neglects to explain several steps in the negotiating process
which followed.  As described below, when the term "endeavor" was removed, the
trade-off was removal of terms including "taking all necessary steps" and the clarification
that only obligations were subject to this provision (through inclusion of the phrase "obli-
gations as provided in the annexed agreements").
4.458 The United States goes on to state that in the fall of 1993, the "Lacarte Group"
working on institutional issues held several discussions of Article XVI:4.  During these
negotiations, the European Communities recognized the weakness of the "endeavor" lan-
guage and proposed to delete the "endeavor" language and make the provision mandatory.
4.459 The United States further points out that several objections were raised.  Brazil
and other Latin delegations with legal systems providing for "direct incorporation" of
certain international agreements into their law were concerned that the draft language
could require them to attempt to enact laws on matters of extreme sensitivity.  Second,
delegations with federal systems, such as Canada, Brazil and the United States, ques-
tioned the interaction between the new language and provisions in Article XXIV:12 of
GATT 1994 and GATS Article I:3(a).  These provisions related to measures of regional
and local governments and require national governments to take "such reasonable steps as
may be available to it" to ensure compliance.
4.460 In the view of the United States, direct negotiations between those delegations
and the European Communities took place in November 1993.  Our negotiators' notes
show that as of November 11th, the EC's latest proposal – "The Members shall take all
necessary steps to ensure the conformity of their laws, regulations and administrative
procedures with the provisions of the annexed agreements, in accordance with their indi-
vidual constitutional or legal systems" – was rejected because it was seen to weaken the
duty under international law to implement agreements.270

4.461 The United States notes that the European Communities on the following day
(November 12) proposed that the language read, "The Members shall ensure the confor-
mity of their laws, regulations and administrative procedures with the provisions of the
annexed Agreements".  This draft, as well, was opposed by Brazil and others.  It was in-
corporated in brackets into a November 14 draft of the agreement as a whole, along with
the note, "For further consideration".
4.462 The United States further explains that the draft Agreement Establishing the Mul-
tilateral Trade Organization of 24 November 1993 includes bracketed language on Arti-
cle XVI:4 that was ultimately agreed upon.271 This language included the phrase "obliga-
tions as provided in the annexed agreements", limiting language making clear that an
expansive interpretation of Article XVI:4 was not intended.  On the basis of the inclusion
of this term, (and the earlier removal of EC language which would have created a weaker

                                                                                                              

270 See Daily Report From U.S. Negotiator on MTO Issues, Including Article XVI:4 (November 11,
1993).
271 The United States notes that the only changes were the modifications to number and tense made
throughout the WTO Agreement during the legal review in early 1994.
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obligation than that under VCLT Article 26), the Members agreed to include Arti-
cle XVI:4 in the WTO Agreement.
4.463 The United States points out that a final point is that, near the end of the negotia-
tions on this provision, Brazil and other delegations asked the EC legal expert who was
present how this provision differed from Article 26 of the Vienna Convention.  The EC's
legal adviser did not identify a difference or distinction.
4.464 The United States further indicates that on the other hand, shortly afterward, this
same legal adviser provided the following views on Article XVI:4:

"A provision that has been championed to a large extent by the Commu-
nity, but which may have serious consequences for the Community itself,
and for the Member States too, is Article XVI:4 of the WTO ... This may
turn out to be a very onerous obligation, requiring full conformity of all
Community and national laws ... with the precise provisions of the WTO's
annexes.  It may also have hardly any consequences at all, compared to
the present situation, if it is interpreted in the light of standing panel case
law which determines that a law or regulation is contrary to the GATT
only if it is mandatory and as such contrary to GATT terms, but that such
is not the case, if the text of the law or regulation permits a GATT con-
form [sic] application of the text.272 If conformity to WTO obligations is
interpreted in this way - which would not be unreasonable in the light of
the succession of the WTO to the "acquis gattien"273 – it should be clear
that the added value of Article XVI:4 is rather limited".274

4.465 The United States notes that the EC legal adviser stated in a footnote that the con-
clusion that the value of Article XVI:4 is "rather limited" "is the view of the author him-
self".275 He went on to note that if a more expansive view of Article XVI:4 were adopted,
"it must be clear that the European Communities and the Member States have an obliga-
tion to maintain their laws and regulations in constant conformity with the terms of the
WTO Agreement and its annexes.  That is no simple matter".276

4.466 According to the United States, this Article provides a nearly contemporaneous
record of the understanding of the legal adviser to the EC negotiators, who was the chief
GATT lawyer in the EC Legal Service and a former professor of public international law.
While he earlier could not explain the difference between Article XVI:4 and VCLT Arti-
cle 26, he shortly afterward recognized that Article XVI:4 would have a limited impact,
and that, were a contrary interpretation adopted, it would be highly disruptive to the sov-
ereignty of WTO Members, including the EC itself.  The EC lawyer also expressed his
expectation that the Superfund reasoning would not be affected by Article XVI:4; indeed,
he was relying on this conclusion.

                                                                                                              

272 See the Panel Report on US - Superfund, op. cit., para. 5.2.9. and the Panel Report on EEC –
Part and Components, op. cit., para. 5.25-26.  (Citation in original.  The United States specifically
requests the Panel to note that no reference is made to the Protocol of Provisional Application, or to
cases citing the Protocol of Provisional Application.)
273 (citation in original) See Article XVI:1 of the WTO Agreement.
274 Pieter-Jan Kuyper, The New WTO Dispute Settlement System: The Impact on the Community, in
The Uruguay Round Results, A European Lawyers' Perspective 87, 110 (Jacques H.J. Bourgeois,
Frédérique Berrod & Eric Gippini Fournier eds. 1995) (emphasis added) (US Exhibit 25).
275 Ibid. at footnote 46.
276 Ibid. at 110.
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4.467 The European Communities challenges the US quote from an article written by
Mr. Pieter-Jan Kuijper in his personal capacity277 in order to contest the EC's interpreta-
tion of Article XVI:4 of the WTO Agreement.  The United States purposefully omits to
indicate that the quotation stems from a chapter of the article dealing with the relations
between the European Communities and its member States. It is with this concern in mind
that the author refers to the potential burden imposed on the European Communities by
Article XVI:4 o the WTO Agreement, and not in the much more general way that the
United States would have it now.
4.468 The European Communities also argues that the conclusion drawn by the United
States from this article is also quite wrong (and in contradiction with the internal meeting
report of 11 November 1993 by the US delegate, Mr. Andy Shoyer, cf. US Exhibit 23).
The European Communities never considered the final version of Article XVI.4 of the
WTO Agreement to be of limited impact because, as is clear from the developments the
European Communities described in this proceeding and the internal meeting report of the
United States, the European Communities always strove for and finally achieved substan-
tial strengthening of what is now Article XVI:4 of the WTO Agreement.
4.469 The European Communities adds that when writing his article based on a confer-
ence held in Bruges in October 1994, Mr. Kuijper for obvious reasons could not be aware
of the legal development that occurred in the India - Patents (US) case where the Appel-
late Body found that WTO Members are required to provide a sound legal basis in their
domestic law in order to ensure conformity with the covered agreements.
4.470 The United States challenges the EC suggestion that it is somehow significant
that Mr. Pieter-Jan Kuijper drew his conclusions concerning Article XVI:4 in the context
of a discussion of the relations between the European Communities and its Member
States, and that his statements concerning "the potential burden imposed on the European
Communities" by the interpretation of Article XVI:4 that the European Communities now
posits must be understood in this context.  The European Communities appears to be
arguing that Mr. Kuijper’s conclusions, and a panel’s, should depend on whether the de-
fending party in a particular dispute is the United States or the EC.  If the defending party
is the EC, then the Superfund rule should continue to be applied (as Mr. Kuijper antici-
pated it would in 1995278), and the "burden on the European Communities" (i.e. the in
dubio mitius principle, as the United States already argued) would be relevant.  However,
as the United States emphasized, the law must apply equally to all parties, and at all times.
The Panel must reject the EC's self-serving, post hoc reassessment of its legal position on
Article XVI:4 and its attempt to apply a double standard.
4.471 The United States further states that with respect to the EC’s argument that it al-
ways sought a "strengthened" Article XVI:4, the United States notes that what the Euro-
pean Communities sought is not what it actually got.  In fact, as already discussed, in
seeking a "strengthened" Article XVI:4, the European Communities on several occasions
proposed language which would have unintentionally resulted in an obligation weaker

                                                                                                              

277 Pieter-Jan Kuyper, The New WTO Dispute Settlement System: The Impact on the Community,
in: J.H.J. Bourgeois et al., The Uruguay Round Results, A European Lawyers' Perspective, p. 87,
publishing the papers of a conference held in Bruges in October 1994.
278 According to the United States, Mr. Kuyper’s reliance on the Superfund reasoning, like that of
Mr. Roessler and Professor Jackson, highlights the importance of the Appellate Body’s conclusion
that adopted panel reports "create legitimate expectations among WTO Members, and, therefore,
should be taken into account where they are relevant to any dispute".  Appellate Body Report on
Japan – Alcoholic Beverages, op. cit., p. 14.
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than that found in VCLT Article 26.  Moreover, as the United States pointed out, Mr.
Kuijper as the legal adviser to the EC negotiators was unable to explain the difference
between Article XVI:4 and VCLT Article 26 when Brazil and other delegations requested
such an explanation towards the close of negotiations.
4.472 In response to the Panel's question as to what would be different in a legal uni-
verse without Article XVI:4, the United States claims that by definition, Article 1(a) and
(b) are applicable only to the GATT 1994, and not to other WTO Agreements such as the
General Agreement on Trade in Services (GATS) and the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPs).  Article XVI:4 therefore provides an
overarching statement in the WTO Agreement, clearly applicable to all annexed agree-
ments and not just the GATT 1994, that no measures are grandfathered.  Article XVI:4
thus serves to remove any doubt which might have existed in its absence that all measures
must be brought into conformity as from January 1, 1995.
4.473 The United States recalls its argument that it was precisely in this manner and for
this purpose that the Appellate Body cited Article XVI:4 in India - Patents (US).  In that
case, India attempted to argue that it could delay changing its law as required by TRIPs
Article 70.9 because of differences between the language of that provision and that of
other TRIPs articles.  Specifically, India claimed that while other TRIPs provisions ex-
plicitly required changes to domestic laws, Article 70.9 did not.279

4.474 The United States notes that the Appellate Body rejected this argument, stating at
the outset of its discussion, "India's arguments must be examined in the light of Arti-
cle XVI:4 of the WTO Agreement", and then quoting this provision.280 Article XVI:4 thus
assisted in clarifying that India could not rely on claimed differences in agreement lan-
guage to delay compliance.
4.475 According to the United States, beyond serving this overarching function of pro-
viding context for other agreement provisions, Article XVI:4 imposed an obligation on
Members to review existing legislation at the time the Agreement was to enter into effect
to make sure that existing laws, regulations and administrative procedures did, in fact,
conform to the Members' WTO obligations, and where those laws did not, to bring them
into conformity.
4.476 In response to the Panel's further question as to what would be the use and mean-
ing of Article XVI:4 if no difference would exist, with or without Article XVI:4, the
United States argues that in respect of the application ratione temporis of the WTO
Agreement nor in respect of "grandfathering" or the removal of mandatory legislation, the
United States states that Article XVI:4 does provide additional clarity with respect to the
need to bring non-conforming measures into conformity as from January 1, 1995.  The
Appellate Body in India - Patents (US) found this provision useful in clarifying potential
ambiguities in other provisions which might be read to permit delayed implementation.
The provision also serves the useful function of establishing, under the umbrella of the
WTO Agreement, that none of the annexed agreements – and not just the GATT 1994 –
are subject to grandfathering.
4.477 The United States adds that through the provisions of Article XVI:4, the princi-
ples of  Article 26 of the Vienna Convention on the Law of Treaties became legally
binding on all Members of the WTO, even though not all Members are parties to the Vi-
enna Convention.281

                                                                                                              

279 Appellate Body Report on India - Patents (US), op. cit., para. 78.
280 Ibid., para. 79.
281 The United States points out as an example that it is not a party.
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4.478 The United States further argues that beyond this, another function of Arti-
cle XVI:4 is suggested by comments by Frieder Roessler, formerly the Director of the
Legal Affairs Division of the GATT Secretariat, who explained:

"There are similar provisions [to Article XVI:4] in the Tokyo Round
Agreements on Anti-dumping and Subsidies282, which have generally
been interpreted as requiring the parties to these Agreements to adopt
laws, regulations and procedures that permit them to act in conformity
with their obligations under these Agreements.  The main function of these
provisions was to permit the committees established under these Agree-
ments to review the law of the parties and not merely the practices fol-
lowed under that law".283

4.479 The United States also asserts that likewise, the inclusion of Article XVI:4 makes
clear that the laws of Members, and not just the application of these laws, may be the
subject of reviews conducted in various WTO committees.
4.480 The United States further notes that in EC – Bananas III, the Appellate Body
examined Article 4.1 of the Agreement on Agriculture, which provides:

"Market access concessions contained in Schedules relate to bindings and
reductions of tariffs, and to other market access commitments as specified
therein".

4.481 The United States notes that the European Communities argued that Article 4.1 is
a substantive provision, which, read in context of Article 21.1 of the Agreement on Agri-
culture (providing that the provisions of the GATT 1994 "shall apply subject to the provi-
sions of this Agreement"), demonstrates that Schedules of concessions supersede the re-
quirements of GATT 1994 Article XIII.284 Accordingly, the European Communities con-
tended that the tariff rate quotas provided for in its Schedule would not be subject to Arti-
cle XIII.285 The Appellate Body disagreed.  It concluded, "Article 4.1 does no more than
merely indicate where market access concessions and commitments for agricultural prod-
ucts are to be found".286 The Appellate Body went on, "If the negotiators intended to per-
mit Members to act inconsistently with Article XIII of the GATT 1994, they would have
said so explicitly".287

4.482 The United States claims that the Appellate Body's interpretation of Article 4.1
illustrates the fact that sometimes an agreement provision may serve a limited purpose,
and that obligations should not be extracted from a provision unless the language explic-
itly supports that interpretation.  Likewise, Article XVI:4 does not by its terms provide
that there is an obligation to "provide security and predictability", and such an obligation
must not be inferred merely to augment the utility of Article XVI:4.

                                                                                                              

282 (Footnote in original) Article 16(6) of the Anti-Dumping Code and Article 19(5) of the Agree-
ment on Subsidies and Countervailing Duties.
283 Frieder Roessler, The Agreement Establishing the World Trade Organization, in The Uruguay
Round Results, A European Lawyers' Perspective 67, 80 (Jacques H.J. Bourgeois, Frédérique Berrod
& Eric Gippini Fournier eds. 1995)(emphasis added).
284 See Appellate Body Report on European Communities – Regime for the Importation, Sale and
Distribution of Bananas ("EC – Bananas III"), adopted 25 September 1997, WT/DS27/AB/R,
para. 20.
285 Ibid.
286 Ibid., para. 156.
287 Ibid., para. 157.
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4.483 The United States refers again to Professor Jackson's testimony at the Senate Fi-
nance Committee, in which he concludes, "There may need to be some alterations to some
time limits, or transition measures, but the basic structure of 301 is not necessarily incon-
sistent with the Uruguay Round results", and that even when Section 301 is considered
"in its current statutory form" (i.e. before the 1994 amendments), "the Executive appears
to have the discretion to apply actions under Section 301 in a manner consistent with the
proposed new rules of the Uruguay Round dispute settlement understanding".288 Professor
Jackson thus considered that with only minor changes, Section 301 would be consistent
with the WTO obligations of the United States.  He clearly did not believe that any provi-
sion of the WTO Agreement or its annexes, including Article XVI:4, would require sig-
nificant changes to the statute.
4.484 In response to the Panel's question as to the situation in which a Member can be
found to be in breach of Article XVI:4, the United States argues that in precisely that
manner set forth by the European Communities.  There it asked the Panel to rule:

"on the basis of these findings [with respect to DSU Article 23 and GATT
Articles I, II, III, VIII and XI] that the United States, by failing to bring
the Trade Act of 1974 into compliance with the requirements of Article 23
of the DSU and of Articles I, II, III, VIII and XI of the GATT 1994, acted
inconsistently with its obligations under those provisions and under Arti-
cle XVI:4 of the WTO Agreement …". (emphasis added)   

4.485 In the view of the United States, in other words, the fact that a Member has not
brought into conformity a measure inconsistent with its obligations in an annexed agree-
ment would constitute a breach of Article XVI:4.  For example, the TRIPS Agreement
obligates WTO Members to grant a term of protection for patents that runs at least 20
years after the filing date of the underlying protection, and requires each Member to grant
this minimum patent term to all patents existing as of the date of application of the
Agreement to that Member.  Under the Canadian Patent Act, the term granted to patents
issued on the basis of applications filed before October 1, 1989 is only 17 years from the
date on which the patent is issued.  The United States considers that by failing to bring
this law into conformity with its obligations under the TRIPs Agreement, Canada has
breached Article XVI:4.  The same conclusion could be drawn in the case of failure to
implement other provisions of the TRIPS Agreement; failure to eliminate notified TRIMs
by the end of the period provided in Article 5.2 of the TRIMs Agreement; or failure to
fully implement the customs valuation obligations in the Valuation Agreement.
4.486 The European Communities emphasizes that the US arguments are both new
and incorrect, as can be seen already from the internal meeting report of 11 November
1993 by the US delegate contained in US Exhibit 23. This exhibit, in particular, shows
that several Uruguay Round participants, including the European Communities, worked
for a strengthening of Article XVI:4 of the WTO Agreement beyond the "natural obliga-
tion under int'l law" which finds its source in Articles 26 and 27 of the Vienna Conven-
tion on the Law of Treaties. This "natural obligation" is already incorporated into the
WTO by virtue of Article 3.2, second sentence, of the DSU, which provides that "[t]he
Members recognize that [the dispute settlement system] serves to … clarify the existing
provisions of those agreements in accordance with customary rules of interpretation of
public international law". The US reply thus appears to be an attempt to go back on the
achievements of the Uruguay Round.

                                                                                                              

288 Jackson Testimony at 200.
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4.487 The United States rebuts the EC argument that the principles of VCLT Arti-
cle 26 have already been incorporated into the WTO through DSU Article 3.2, second
sentence, and that Article XVI:4 therefore need not serve this purpose.  However, DSU
Article 3.2 provides for the dispute settlement system to clarify WTO provisions "in ac-
cordance with customary rules of interpretation of public international law".  Article 26 is
not such a customary rule of interpretation.  As the Appellate Body explained in US –
Gasoline and Japan – Alcoholic Beverages, these rules of interpretation are reflected in
VCLT Articles 31 and 32, which, indeed, are entitled "General rule of interpretation" and
"Supplementary means of interpretation", respectively.289 Inasmuch as Article 26 is not
such a rule of interpretation, DSU Article 3.2, second sentence, may not be read to refer-
ence it.  Thus, the EC argument fails to undermine the United States point that Arti-
cle XVI:4 made the principles of VCLT Article 26 binding on all WTO Members, even
those Members not parties to the Vienna Convention.  It is worth noting that, during ne-
gotiations from 1991-1993, the United States negotiator explicitly brought to the attention
of other delegations that the United States is not a party to the Vienna Convention.
4.488 The United States responds to the Panel's request to provide examples where the
United States took steps in accordance with the US argument that Section 304 determina-
tions have to be made within the 18 months time-frame but that their publications can
wait completion of WTO procedure, and the Panel's question as to why the United States
does not immediately publish a notice, e.g. before the end of WTO procedures, thereby
assuring Members that it will await the completion of WTO procedures before making a
final determination.  The United States states that it cannot offer an example from the
handful of Section 302 investigations which have taken place since January 1, 1995.
Providing assurances is not an obligation under DSU Article 23; Article 23 itself helps to
provide these assurances.  In other words, the US commitment to comply with DSU Arti-
cle 23, combined with the availability of effective dispute settlement procedures should
the United States not comply, provides the very assurances to which the question refers.
Further, although not required to by any WTO obligation, the United States has gone
beyond its WTO obligations in providing assurances in the form of US legal requirements
to resort to dispute settlement procedures and to base determinations that US WTO
agreement rights have been denied on DSB-adopted panel and Appellate Body findings.
The European Communities has acknowledged that no such obligation to limit the exer-
cise of discretion is provided for in Article XVI:4. Nevertheless, the United States has
done so.  It is for this reason that Professor Jackson concluded that Section 301 "is a con-
structive measure for US trade policy, and for world trade policy".290

4.489 The United States indicates that any delay in publishing or issuing a determination
changes none of this.  The United States remains subject to its international obligation to
comply with DSU Article 23 (not to actually make proscribed determinations or take
action), US law continues to require reliance on DSB-adopted findings, and the dispute
settlement system remains available both as a deterrent to WTO-inconsistent action and
for redress of any such action.  In the end, however, the question is not whether Sec-
tions 301-310 provide "adequate assurances", but whether Sections 301-310 command
action inconsistent with DSU Article 23.  The timing of publication, or even of the deter-
mination itself, is not relevant to this question.  DSU Article 23 sets forth conditions ap-
plicable to "determinations to the effect that a violation has occurred" and to suspension

                                                                                                              

289 The United States cites Appellate Body Report on US – Gasoline, op. cit., pp. 16-17; Appellate
Body Report on Japan – Alcoholic Beverages, op. cit., pp. 10-12.
290 Jackson Testimony, op. cit., at 200.
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of concessions.  No actual determination to the effect that a violation has occurred, and no
actual suspension of concessions, is before this Panel.  And none is commanded by the
statute which is before the Panel.  There is no basis in either the text of DSU Article 23 or
Sections 301-310 for a finding that this statute violates that, or any other, WTO provision
cited by the European Communities. 291

2. Section 304

(a) Overview
4.490 The European Communities claims that the USTR is required to proceed unilat-
erally when the results of the WTO dispute settlement procedures are not available within
the time limits set out in Sections 301-310.292

4.491 The European Communities first notes that Section 304(a)(2)(A) provides in rele-
vant part:

"The Trade Representative shall [determine whether the rights to which
the United States is entitled under any trade agreement are being denied]
[in the case of an investigation involving a trade agreement] on or before .
. . the earlier of

(i) the date that is 30 days after the date on which the dispute settle-
ment procedure is concluded, or

(ii) the date that is 18 months after the date on which the investigation
is initiated".

4.492 The European Communities next states that Section 303 prescribes that the deci-
sion to initiate the investigation and the request for consultations in accordance with Arti-
cle 4.3 of the DSU must normally take place on the same day.  If there is a delay in the
request for consultations, there is a corresponding extension of the 18-month time limita-
tion.
4.493 The European Communities argues that Section 304(a)(2)(A) therefore mandates
the USTR to make a determination 18 months after the request for consultations on the
United States' denial of rights under a WTO agreement, even if the DSB has not adopted a
report with findings on the matter within that time frame.
4.494 The European Communities further asserts that the text and the intent of Sec-
tion 304 are that after a maximum of 18 months USTR must proceed with a determination
of whether the rights of the United States have been denied, whether or not the WTO
dispute settlement procedure is concluded at that time.
4.495 The European Communities points out that the text does not say anywhere that the
determination must be negative if by the end of the 18 months the WTO procedure has
not finished.

                                                                                                              

291 See also the parties' further arguments contained in Paragraphs 4.759-4.790 below.
292 The European Communities notes that its complaint does not relate to those provisions of Sec-
tions 301-310 that are in conformity with the principles set out in Article 23.  This applies in par-
ticular to Section 303(a), according to which the USTR must resort to the DSU in cases involving a
WTO agreement, as well as Section 304(a)(1)(A), according to which the USTR's determination of
denial of United States' rights or benefits under a WTO agreement must be based not only on the
investigation and the consultations with the country concerned but also on the WTO dispute settle-
ment proceeding, and Section 301(a)(2)(A), according to which the USTR is not required to take
action in a case in which the DSB has adopted a report confirming that the defendant Member does
not deny United States' rights or benefits under a WTO agreement.
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4.496 In the view of the European Communities, by providing explicitly that the deter-
mination must either be made 30 days after the end of the WTO procedure (in which case
the result of that procedure can be taken into account) or by the end of 18 months (mean-
ing that in certain cases the result of the WTO procedure cannot possibly be taken into
account), whichever the earlier, the legislator has made clear its intention that in the latter
case USTR must go ahead and make a substantive determination even though the "results"
from the WTO are not yet available.
4.497 The European Communities then concludes that one must thus assume that, given
the language of the law and its design, architecture and revealing structure, if the intent of
the legislator were different, as the United States affirms, Congress would have said so
explicitly.
4.498 The European Communities further claims that at the very least, the text is so
unclear and ambiguous that economic operators and foreign governments perceive it as
imposing upon the USTR an obligation to make a unilateral determination that US rights
have been denied even in the absence of a WTO ruling. In that sense, the text does not
provide a "sound legal basis" (for the implementation of Article 23 of the DSU) as re-
quired by the Appellate Body in the India – Patents (US) case.
4.499 The United State points out the numerous assumptions on which the EC argu-
ment rests.  US Exhibit 10 is reproduced in part here, summarizes these assumptions.  The
United States argues that for each EC claim, all of the EC's assumptions must be correct
for it to prevail, but none of them is correct.

US view on EC assumptions or miscalculations

EC Claim Relevant WTO
Provisions

EC Assumptions or Miscalculations

The 18-month
time-frame in
Section
304(a)(2)(A)
requires the
USTR to
make a viola-
tion determi-
nation incon-
sistent with
DSU Article
23.2(a).

DSU Article
23.2(a):
(1) violation
determination
(2) not consis-
tent with
adopted panel
or Appellate
Body finding or
arbitral award

EC Assumption (1): The USTR's determination under
Section 304(a)(1) must be a violation determination, even if
the DSB has not yet adopted panel or Appellate Body find-
ings.
In fact, the USTR is required to base her determination on
dispute settlement proceedings, and may make any of a
number of determinations – including terminating an in-
vestigation – if those proceedings are not complete.
EC Assumption (2): The maximum period for dispute
settlement is 19 ½ months, rather than 18.
- the European Communities assumes that panels may ex-
tend proceedings by 3 months rather than 2 months;
- the European Communities assumes that DSB meetings
will always take place on the final day authorized under the
DSU, even though regularly scheduled meetings take place
more frequently;
- the European Communities assumes that the United States
cannot request DSB meetings.
In fact, the maximum period is 18 months, and can be less
given regularly scheduled DSB meetings and the fact that
Members may request meetings.
EC Assumption (3):  The USTR cannot initiate WTO dis-
pute proceedings before initiating a Section 301 investiga-
tion.
In fact, the USTR may initiate dispute settlement proceed-
ings before initiating a Section 301 investigation.
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4.500 In the view of the United States, the first set of EC assumptions relates to its claim
that Section 304 mandates a violation of DSU Article 23.2(a).  The European Communi-
ties argues that Section 304 requires the USTR to make a determination that US trade
agreement rights have been violated within 18 months of initiation of a Section 302 in-
vestigation, while the DSU provides for a longer period for completion and adoption of
panel and Appellate Body proceedings in some instances.
4.501 The United States challenges the EC assumption, its most fundamental assump-
tion, that Section 304 requires the USTR to make an affirmative determination that US
agreement rights have been denied even if the DSB has not adopted panel or Appellate
Body findings to this effect.  It is important to recognize that Article 23.2(a) does not
prohibit determinations that a violation has not occurred, nor does it prohibit accurate
descriptions of a process which is under way.  Article 23.2(a) prohibits determinations
that another WTO Member has violated its WTO obligations unless DSU rules and pro-
cedures have been followed.  In other words, Article 23.2(a) relates only to a finding of a
violation.
4.502 The United States notes that the European Communities makes absolutely no
attempt to explain how Sections 301-310 mandate such a determination.  The European
Communities merely assumes that in determining "whether" US agreement rights have
been denied, the USTR must make an affirmative determination.  Unless the European
Communities can explain why, under US law, this assumption is correct, it has failed to
meet its burden with respect to this claim.  The United States reiterates that the USTR is
completely free to make any of a number of determinations, including a negative determi-
nation, if the DSB has not yet adopted panel or Appellate Body findings.
4.503 The United States notes that the European Communities also makes assumptions
relating to the time frames in Section 301 and the DSU.   However, because Section 304
does not mandate an affirmative determination, these time frames  are simply not relevant
to the Panel's decision.  Nevertheless, even were this not so, the 18-month time frame in
the statute would not prevent the USTR from complying to the letter with DSU rules and
procedures.  The EC's calculation of the time by which a panel may extend its proceedings
is incorrect by one month.  Moreover, the European Communities ignores the fact that
DSB meetings normally are held monthly and instead assumes that DSB meetings would
not be held until the final day permitted under the DSU.  The European Communities also
assumes that the United States would not attempt to affect the schedule of DSB meetings.
Finally, the European Communities ignores the fact that Sections 301-310 do not pre-
clude the USTR from initiating dispute settlement proceedings before initiating a Sec-
tion 301 investigation.   Thus, wholly apart from the fact that the European Communities
cannot assume that the USTR will always make an affirmative determination, the time
frames in the US statute do, in fact, permit the USTR to base her determination on
adopted panel and Appellate Body findings.  The DSU time frames were negotiated with
this 18-month time frame in mind, and the European Communities and others were well
aware of this fact during the Uruguay Round.
4.504 The United States further indicates that Section 304(a)(1) of the Trade Act of
1974 does not command the authorities of the United States of America to violate the
obligations found in the text of DSU Article 23.2(a).  It does not command the United
States USTR to determine, within the meaning of Article 23.2(a), that another WTO
Member is denying US trade agreement rights absent DSB recommendations and rulings
to that effect.
4.505 The United States recalls that the European Communities asked the Panel to find
that Section 304(a)(2)(A),

"is inconsistent with Article 23.2(b) [sic] of the DSU because it requires
the USTR to determine whether another Member denies rights or benefits
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under a WTO Agreement irrespective of whether the DSB adopted a panel
or Appellate Body finding on this matter". (emphasis added)

4.506 The United States emphasized that the EC's formulation is wrong because it as-
sumes that "whether" means "that".  In requiring that she make a determination of whether
US trade agreement rights have been denied, the statute does not command the USTR to
conclude that such rights have been denied.  In the absence of a concrete determination
that another Member has violated its WTO obligations, or a command in the statute to
make that specific determination, there is quite simply nothing for the Panel to examine
against the requirements of Article 23.2(a).  The closest the European Communities has
come to arguing that Section 304(a)(1) mandates a determination of breach is its state-
ment that the Section 304(a)(1) determination must be based on the results of the Sec-
tion 302 investigation.  But this is no argument at all, for the investigation won't be con-
cluded without the DSB rulings and recommendations the USTR is required to seek under
Section 303(a) and is required to rely on under Section 304(a)(1), a point the European
Communities was willing to acknowledge.  Section 304(a)(2)(A) is not inconsistent with
DSU Article 23.2(a) because Section 304(a)(1) does not mandate a determination that a
violation has occurred.

(b) Discretion not to Make a Determination of Violation

(i) Interpretation of Section 304
4.507 The European Communities claims that there is nothing in Sections 301-310
that would permit the USTR to make her determinations on any other basis, for instance
on the basis of a delay in the WTO dispute settlement proceedings. The United States in
effect makes the astonishing claim that the USTR may determine under Sections 301-310
that no denial of rights and no failure to implement DSB recommendation occurred be-
cause the WTO dispute settlement have not been completed.
4.508 The European Communities submits that it would not be logical to interpret Sec-
tions 301-310 to authorize determinations on the WTO-consistency of measures on the
basis of factors that are entirely outside the plain language of the law and, as such, irrele-
vant to such a determination.
4.509 The European Communities argues that Sections 301-310 as they appear on the
US statute books cannot be described as discretionary legislation.
4.510 The European Communities first claims that the United States has unconvincingly
claimed for example that the USTR is somehow "free" not to make a finding that US trade
agreement rights have been denied in a situation where the results of an investigation
undertaken under Section 302 do not support such a determination. Even less convincing
is the US argument that the USTR could postpone making such a determination until after
the conclusion of a WTO dispute settlement case or could terminate the investigation
without making any determination at all and instead open a new investigation.
4.511 The European Communities adds that there is simply no support for any of these
allegations in the relevant provisions of the 1974 Trade Act. It is striking that the United
States itself does not point to any provision in the law that would bear out such a reading
which goes in fact against the express terms and declared  purpose of that law.
4.512 The argument of the European Communities thus is that Sections 301-310 are not
genuinely discretionary in that they instruct the USTR to take her decisions in a way that
does not allow her to avoid WTO-inconsistent action in situations where the time-frames
stipulated in section 304(a)(1) and 306(b) are overstepped.
4.513 In the view of the European Communities, it is of little importance what the
USTR has actually done in such situations, since the terms of the law are such that they
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limit any marginal discretion that the USTR may have in such a way that she cannot avoid
to choose between either violating the law or violating the WTO. It is this element of
"diabolic choice" that makes a law WTO-inconsistent, whatever the characterization of
the law under the "discretionary versus mandatory" criterion may otherwise be.
4.514 The European Communities secondly points out that in order to rebut the EC
interpretation of the text of Sections 301-310, the United States affirmed that:

"… the Trade Representative is required under Section 304(a)(1) to base a
determination of whether agreement rights have been denied on the results
of WTO dispute settlement proceedings. The Trade Representative has
done so in every GATT and WTO case to date in which the US was a
complainant. Thus, in the event that a dispute settlement panel were to fail
to complete its proceedings within the time frames provided for in the
DSU and Section 304(a)(2)(A), the Trade Representative would not be
able to make a determination that US agreement rights have been denied".

4.515 The European Communities considers that the text of Sections 301-310 does not
support such a description of the factual and legal situation.

"Section 304 (a) is applicable in two instances:

(a) in the initial phase after the conclusion of an initial investigation and

(b) pursuant to Section 306 (b) (2) and, by reference, to Section 306 (b) (1),
in the later phase of "monitoring of compliance".

4.516 The European Communities deems it appropriate to quote in extenso the text of
the relevant provisions under Section 304 (a) (1):

"(a) In general

(1) On the basis of the investigation initiated under section 2412 [Sec-
tion 302] of this title and the consultations (and the proceedings, if appli-
cable) under section 2413 [Section 303] of this title, the Trade Represen-
tative shall -

(A) determine whether -

(i) the rights to which the United States is entitled under any trade
agreement are being denied, …". (emphasis added)

4.517 The European Communities then notes that Section 304 (a) (2) provides as fol-
lows:

"(2) The Trade Representative shall make the determinations required un-
der paragraph (1) on or before -

(A) in the case of an investigation involving a trade
agreement, the earlier of -

(i) the date that is 30 days after the date on which the dis-
pute settlement procedure is concluded, or

(ii) the date that is 18 months after the date on which the
investigation is initiated …". (emphasis added)

4.518 The European Communities argues that the chapeau of Section 304 imposes an
obligation ("shall") upon the USTR to determine whether the rights of the United States
are being denied "on the basis of the investigation initiated under section 302".
4.519 In support of its argument, the European Communities points out that the sentence
in the chapeau of Section 304 (a) (1):

"(and the proceedings, if applicable) under section 303", (emphasis
added)
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explicitly refers to Section 303 ("Consultation upon initiation of investigation"), where,
under Section 303 (2), the USTR

"shall promptly request proceedings on the matter under the formal dis-
pute settlement procedures provided under such agreement". (emphasis
added)

4.520 The European Communities states that, according to Section 304, the obligatory
("shall") determination by the USTR on whether rights of the United States are being
denied is not discretionary but must be based upon the results of the investigation (where
the domestic industry interests become therefore decisive) and "if applicable" on the "pro-
ceedings" under Section 303. Moreover, according to Section 304(a)(2), it must be made
within "the earlier of" certain time frames.
4.521 The European Communities argues that the result of the investigation is obviously
not discretionary, as the USTR is not free to determine whether such situation arises or
not independently from the facts of the case. Rather, it is the USTR's duty to ascertain the
existence of a factual situation: to even suggest that an authority charged with investiga-
tive powers as regards factual situations possesses discretion as to the actual results of the
investigation would be equivalent to replacing the rule of law with arbitrariness.
4.522 The European Communities adds that the United States has officially stated both
in the DSU review process and in front of you that it does not consider that any panel
proceedings under the formal dispute settlement procedures are obligatory in the phase of
"monitoring of compliance" in order to determine a failure of compliance of a WTO
Member with the recommendations and rulings of the DSB. However, in the WTO dis-
pute settlement system, no other procedure to that effect is available at the request of the
original complainant. Section 303 referred to in the chapeau of Section 304(a)(1) clearly
requires a positive "request" by USTR to make the dispute settlement procedure "applica-
ble" in the context of Section 304.
4.523 The United States argues, in connection with the foregoing EC arguments, that
the European Communities asserts that Section 304(a)(2)(A) violates DSU Article 23, in
particular Article 23.2(a), because it requires the USTR to determine whether another
WTO Member has denied rights under a WTO Agreement within 18 months of a request
for consultations, even if the DSB has not adopted a report with findings on the matter
within that time frame.  This assertion is based on numerous miscalculations and unsup-
ported assumptions.
4.524 The United States argues that the EC's formulation on its face fails to state a vio-
lation of Article 23, since it claims only that the USTR must determine whether US rights
have been denied within the prescribed time frames, and not that the USTR must deter-
mine that such rights have been denied.  Nothing in Sections 301-310 compels the USTR
to find that US rights have been denied in the absence of panel or Appellate Body find-
ings adopted by the DSB.  Therefore, regardless of the relationship between the time
frames in Section 304(a)(2)(A) to those in the DSU, the European Communities may not
conclude that they compel a violation of Article 23.
4.525 The United States recalls that Article 23.2(a) provides that Members shall:

(a) not make a determination to the effect that a violation has oc-
curred, that benefits have been nullified or impaired or that the attainment
of any objective of the covered agreements has been impeded, except
through recourse to dispute settlement in accordance with the rules and
procedures of this Understanding, and shall make any such determination
consistent with the findings contained in the panel or Appellate Body re-
port adopted by the DSB or an arbitration award rendered under this Un-
derstanding.
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4.526 The United States argues that for there to be a violation of Article 23.2(a):  (1)
there must be a determination that a WTO agreement violation has occurred; and (2) that
determination is not consistent with panel or Appellate Body report findings adopted by
the DSB or an arbitration award rendered under the DSU.   Because the European Com-
munities has not, as part of this case, alleged that a specific US determination violates
Article 23.2(a), the European Communities must show that, under Sections 301-310, the
USTR is required to make a violation determination, and to do so in a manner inconsis-
tent with panel or Appellate Body findings adopted by the DSB.
4.527 According to the United States, Section 304(a)(2)(A) establishes time limits for
the USTR's determination of whether US trade agreement rights are being denied:  the
earlier of 30 days following the date on which dispute settlement proceedings are con-
cluded or 18 months from the initiation of a Section 301 investigation.293 While Sec-
tion 304(a)(2)(A) sets forth the time limits for this determination, Section 304(a)(1)(A)
sets forth the criteria: the USTR's determination is made on the basis of WTO dispute
settlement proceedings.294

4.528 The United States argues that nothing in the language of Section 304(a)(1)(A)
compels a specific determination, and the European Communities has made no attempt to
demonstrate that it does.  Therefore, even if the 18-month target date in Sec-
tion 304(a)(2)(A) were to occur before the DSB has adopted panel and Appellate Body
findings, nothing in Section 304(a)(1) would compel the USTR to find an agreement vio-
lation, let alone one inconsistent with panel or Appellate Body findings.
4.529 In the view of the United States, the USTR has broad discretion to issue any of a
number of determinations which would not remotely conflict with Article 23.2(a) – most
fundamentally, a determination that no violation has occurred.  In order to meet its burden
in this case, the European Communities must explain why, under US law, the USTR
could not295 make such a negative determination, or could not, for example, determine
that no violation has been confirmed by the DSB, that a violation will be confirmed on the
date the DSB adopts circulated panel or Appellate Body findings, or that, in order to
comply with US international obligations, the USTR must terminate the current Sec-
tion 302 investigation and reinitiate another.
4.530 According to the United States, the European Communities makes no attempt to
address these threshold questions, and instead rests its case with regard to Sec-
tion 304(a)(2)(A) on pure speculation that the USTR will always make an affirmative
determination that US agreement rights have been denied.  However, unless the European
Communities can demonstrate that such a determination is mandated by law, and that no
other determinations are possible, the fact that there is an 18-month time frame in Sec-
tion 304(a)(2)(A) is irrelevant.
4.531 The United States further challenges the EC assumption, its most fundamental
assumption, that Section 304 requires the USTR to make an affirmative determination that
US agreement rights have been denied even if the DSB has not adopted panel or Appel-
late Body findings to this effect.  It is important to recognize that Article 23.2(a) does not
prohibit determinations that a violation has not occurred, nor does it prohibit accurate
descriptions of a process which is under way.  Article 23.2(a) prohibits determinations
that another WTO Member has violated its WTO obligations unless DSU rules and pro-

                                                                                                              

293 Section 304(a)(2)(A), 19 U.S.C. § 2414(a)(2)(A).
294 Section 304(a)(1), 19 U.S.C. § 2414(a)(1).
295 The United States cites Panel Report on US – Tobacco, op. cit., para. 123.
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cedures have been followed.  In other words, Article 23.2(a) relates only to a finding of a
violation.
4.532 The United States notes that the European Communities makes absolutely no
attempt to explain how Sections 301-310 mandate such a determination.  The European
Communities merely assumes that in determining "whether" US agreement rights have
been denied, the USTR must make an affirmative determination.  Unless the European
Communities can explain why, under US law, this assumption is correct, it has failed to
meet its burden with respect to this claim.  The United States reiterates that the USTR is
completely free to make any of a number of determinations, including a negative determi-
nation, if the DSB has not yet adopted panel or Appellate Body findings.
4.533 In response to the Panel's question regarding the precise basis under Section 304,
or any other legal basis, for the United States to argue that unless WTO procedures are
completed, the USTR is precluded from making a determination of violation, the United
States states that Section 304(a)(1) requires that determinations under that Section be
made "on the basis of the investigation initiated under Section 302 and the consultations
(and the proceedings, if applicable, under section 303)".  The "proceedings" under Sec-
tion 303 are dispute settlement proceedings.296 Moreover, such proceedings would be
"applicable" in any case involving a trade agreement, since Section 303 requires that dis-
pute settlement procedures under a trade agreement be invoked in any case involving a
trade agreement, if no mutually acceptable resolution has been achieved.297

4.534 The United States considers that the United States Administration has, in the
Statement of Administrative Action approved by Congress, provided its "authoritative
expression . . . concerning its views regarding the interpretation and application of the
Uruguay Round agreements, . . . for purposes of domestic law".298 The Statement of Ad-
ministrative Action must, by law, be treated as the authoritative expression concerning the
interpretation of the statute in any judicial proceeding.299 As already noted, the Statement
of Administrative Action at page 365 provides that the USTR will:

"base any section 301 determination that there has been a violation or de-
nial of U.S. rights under the relevant agreement on the panel or Appellate
Body findings adopted by the DSB".300

4.535 The United States notes that this commitment is consistent with the requirements
of US case law that in US law, it is an elementary principle of statutory construction that
"an act of Congress ought never to be construed to violate the law of nations if any other
possible construction remains". Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch)
64, 118 (1804).  While international obligations cannot override inconsistent require-
ments of domestic law, "ambiguous statutory provisions ... [should] be construed, where
possible, to be consistent with international obligations of the United States". Footwear
Distributors and Retailers of America v. United States, 852 F. Supp. 1078, 1088 (CIT),

                                                                                                              

296 The United States notes that Section 303(a)(2) provides that if dispute settlement consultations
under a trade agreement have not resulted in a mutually acceptable resolution, the Trade Representa-
tive shall request "proceedings" under the "formal dispute settlement procedures provided under such
agreement".
297 Ibid.
298 Statement of Administrative Action, op. cit., p. 1.
299 19 U.S.C. § 3512(d) ("The statement of administrative action approved by Congress under sec-
tion 3511(a) of this title shall be regarded as an authoritative expression by the United States con-
cerning the interpretation and application of the Uruguay Round Agreements and this Act in any
judicial proceeding in which a question arises concerning such interpretation or application".).
300 Statement of Administrative Action, op. cit., p. 365 (emphasis added).
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appeal dismissed, 43 F.3d 1486 (Table) (Fed.  Cir. 1994), citing DeBartolo Corp. v.
Florida Gulf Coast Building and Trades Council, 485 U.S. 568 (1988).
4.536 Based on these considerations, the United States considers that, under US law, it
is required to base an affirmative determination that US WTO agreement rights have been
denied on adopted panel and Appellate Body findings.  That is to say, US law precludes
such an affirmative determination not based on adopted panel or Appellate Body findings.
The United States notes that in so doing, United States law goes beyond what the Euro-
pean Communities argues is required by Article XVI:4.  The United States recalls that the
European Communities states: "[I]t would be inappropriate to interpret Article XVI:4 of
the WTO Agreement so extensively as to require WTO Members to include specific lan-
guage in their domestic law precluding WTO-inconsistent action".
4.537 The United States points out that the European Communities acknowledged the
requirement in US law to base determinations that US agreement rights have been denied
on adopted DSB findings.  There, the European Communities notes that certain provi-
sions of Sections 301-310 "are in conformity with the principles set out in Article 23",
such as

"Section 304(a)(1)(A), according to which the USTR's determination of
denial of United States rights or benefits under a WTO agreement must be
based not only on the investigation and the consultations with the country
concerned but also on the WTO dispute settlement proceeding". (emphasis
added)

4.538 The United States adds that there have been numerous statements that the United
States will resort to WTO dispute settlement procedures in cases involving WTO rights,301

and these procedures include basing determinations on adopted panel and Appellate Body
findings.  More importantly, the Statement of Administrative Action is by law an
authoritative expression of the proper interpretation of the statute in any judicial pro-
ceeding.302

4.539 The United States further considers that in this dispute, the law does not provide
for a determination inconsistent with Article 23.2(a), and the European Communities has
failed to establish that it does.  While the European Communities merely assumed that
Section 304(a)(1)(A) mandated a determination that US agreement rights have been de-
nied, in its answers to Panel questions it explicitly concedes that Section 304(a)(1)(A)
does not mandate such a determination.  The European Communities states that the USTR
"may make only one of two determinations:  United States' WTO rights are being denied
or the United States' WTO rights are not being denied".  This statement in and of itself
admits that the USTR is not mandated to make "a determination to the effect that a viola-
tion has occurred", and the EC's case with respect to Section 304(a)(1)(A) must therefore
fail.
4.540 The United States notes that the European Communities similarly admits that the
USTR need not determine that a violation has occurred when it states, "The EC would
like to underline that a determination of the absence of a violation is of course the mirror
image of a determination that a violation has occurred.  It is not possible to make a deter-

                                                                                                              

301 The United States notes that for example, in an appearance before the Senate Foreign Relations
Committee, Deputy US Trade Representative Rufus Yerxa explained that under the GATT, "it is
explicitly provided [in the statute] that we take matters covered by GATT rules to the GATT for
dispute resolution", and that this would not change under the WTO.  Senate Foreign Relations
Committee Hearing on the World Trade Organization, Federal News Service, June 14, 1994.
302 19 U.S.C. § 3512(d).
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mination . . . in one direction without at least the possibility of coming to a different con-
clusion".303 In this statement, the European Communities again concedes that it is possi-
ble for the USTR not to determine that US agreement rights have been denied.
4.541 The United States notes that the European Communities concluded:

"A law that requires a determination in all cases whether a violation of
WTO law has occurred therefore comprises the requirement to determine
in certain cases that a violation of WTO law has occurred.  Such a law
therefore mandates determinations that are inconsistent with Article 23".

4.542 In the view of the United States, these non-sequiturs now comprise the sole basis
for the EC's argument that Section 304(a)(1)(A) mandates a determination inconsistent
with DSU Article 23.2(a) (and that Section 306(b) mandates violations of DSU Arti-
cle 23.2(a) and (c)).  Only if the Panel agrees that a determination "whether" agreement
rights have been denied may be equated with a determination "that" such rights have been
denied – that, contrary to the EC's earlier admission, there is no possibility of making a
negative determination – will the first requirement for a violation of Article 23.2(a) be
met.  However, aside from the absence of any logical or legal foundation for the EC's
argument, it would have the impermissible consequence of preventing even determina-
tions of consistency, notwithstanding the explicit language of Article 23.2(a), which only
addresses certain determinations of inconsistency.
4.543 The United States claims that both Canada and Brazil make this point.  Canada
states in its response to a Panel question that DSU Article 23.2(a):

"does not prohibit determination of consistency with WTO norms.  Any
such prohibition would be counterproductive to the objectives of Arti-
cle 3.7 of the DSU which states that '(a) solution mutually acceptable to
the parties to the dispute and consistent with the covered agreements is
clearly to be preferred'".

4.544 The United States further notes that likewise, Brazil states:
"WTO Members are, of course, entitled to make unilateral determinations
of non-violation and of any interests they may have that are not currently
covered by the WTO Agreements".

4.545 The United States challenges the EC's argument because it would have the im-
permissible consequence of reading out of Article 23.2(a) the exception for violation de-
terminations made in accordance with DSU rules and procedures.  Under the EC's read-
ing, the very fact of making a determination would be inconsistent with Article 23.2(a),
thereby prohibiting even those violation determinations made in accordance with DSU
rules and procedures.
4.546 The United States claims that the EC admission that Section 304 does not man-
date a determination that US agreement rights have been denied is a sufficient basis for
this Panel to find that Section 304 is not inconsistent with DSU Article 23.2(a).  Never-
theless, even if the Panel were to conclude otherwise, the EC's claim fails because the
USTR is not limited under Section 304(a)(1)(A) to making the two determinations the
European Communities refers to, and because the time frames in Sections 304(a)(2)(A) do
not preclude the USTR from basing her determinations on panel and Appellate Body
findings in every case.
4.547 The United States points out that as provided at page 365 of the Statement of
Administrative Action,304 the USTR is required under Section 304(a)(1) to base a deter-

                                                                                                              

303 Ibid. at 25 (emphasis in original).
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mination of whether agreement rights have been denied on the results of WTO dispute
settlement proceedings.  The USTR has done so in every GATT and WTO case to date in
which the United States was a complainant.305 Thus, in the event that a dispute settlement
panel were to fail to complete its proceedings within the time frames provided for in the
DSU and Section 304(a)(2)(A), the USTR would not be able to make a determination that
US agreement rights have been denied.  On this basis, she could, for example, determine
that dispute settlement proceedings had not yet finished, and that a determination con-
cerning US agreement rights would be made following completion of these proceedings.
There is no limitation in the statute on the definition of "determination" which would
prevent such determinations.
4.548 The United States further maintains that even if the European Communities were
correct that Section 304(a)(1)(A) permits only two determinations, this would not explain
why the USTR does not have a third option: terminating the investigation without making
a determination.  There is nothing in Sections 301-310 to prevent this, and US Exhibit 13
demonstrates that this option has frequently been exercised in the past.  The USTR would
then be free to reinitiate a new investigation, as in fact occurred in the Bananas dispute.
4.549 The United States considers that because of the requirement in Section 304 to
base determinations under that provision on adopted panel and Appellate Body findings
and because the USTR may either terminate an investigation or else make multiple deter-
minations under Section 304, Section 304 would not mandate actions inconsistent with
Article 23.2(a) even if a panel or the Appellate Body were to exceed the time frames set
forth in the DSU.
4.550 The European Communities also notes that legal scholars differ on the question
of whether Section 301 actions are subject to judicial review under United States law.306

There is, however, no doubt that, even if such actions were subject to review, no domestic
court would declare invalid an action taken under Section 301 on the ground that it is
inconsistent with the United States' obligations under a WTO agreement.  This follows
from Section 102(a)(1) of the Uruguay Round Agreements Act, according to which
United States law prevails in the case of a conflict with a WTO provision:

"No provision of any of the Uruguay Round Agreements, nor the applica-
tion of any such provision to any person or circumstance, that is inconsis-
tent with any law of the United States shall have effect".

4.551 The European Communities points out that Section 102(a)(1) also provides that
nothing in the Uruguay Round Agreements Act shall be construed

"to limit any authority conferred under any law of the United States, in-
cluding section 301 of the Trade Act of 1974".

Section 102(c) further states:

"No person other than the United States … may challenge, in any action
brought under any provision of law, any action or inaction by any depart-
ment, agency, or other instrumentality of the United States, any State, or
any political subdivision of a State on the ground that such action or inac-
tion is inconsistent with such [a WTO] agreement".

                                                                                                              

304 US Exhibit 11.
305 See US Exhibit 13.
306 On this issue, the European Communities refers to Erwin P. Eichman and Gary N. Horlick,
Political Questions in International Trade . Judicial Review of Section 301? in Mich. J. Int'l L., Vol.
10 (1989), pages 735-764.
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4.552 In rebuttal, the United States points out that the European Communities at-
tempts to make much of the fact that, in US courts, US law would prevail in the event of a
conflict with the Uruguay Round Agreements.  For example, the European Communities
cites Professor D.W. Leebron for this proposition.  However, the European Communities
fails to quote Professor Leebron's conclusion on page 232 of the very same work cited in
footnote 27 that, "Nothing, however, in those provisions [that is, the provisions of Sec-
tion 301] requires the President or the USTR to act in violation of the Uruguay Round
Agreements".  In other words, because there is no conflict between Sections 301-310 and
the WTO Agreement, it does not matter which would prevail in the event of a conflict.  In
fact, were there actually a conflict, that is, if a US law mandated a violation of the WTO
Agreement, there would be a WTO violation regardless of whether a US court would
apply US law.  The EC's discussion of US law on when actual conflicts are present is thus
completely irrelevant to the Panel's analysis.
4.553 The United States further argues that Sections 301-310 provide for the President
and the USTR to exercise discretion at various points in the Section 302 investigation.
Among the most relevant discretionary decisions for purposes of this proceeding are those
relating to the USTR's determination of whether US trade agreement rights have been
denied, the determination of action to be taken if those rights have been denied, and the
timing of that action.
4.554 The United States notes that the USTR determines whether US agreement rights
have been denied pursuant to Section 304(a)(1).  That section provides:

"(1) On the basis of the investigation initiated under section 302 and the
consultations (and the proceedings, if applicable) under section 303, the
Trade Representative shall -

(A) determine whether -

(i) the rights to which the United States is entitled under
any trade agreement are being denied, …".307

4.555 The United States contends that in Section 302 investigations where a WTO
agreement is involved, the USTR thus makes her determination on the basis of the results
of any WTO dispute settlement proceeding.308 If the DSB has adopted a panel or Appel-
late Body report, the USTR will make her determination on the basis of that adopted re-
port.  If, on the other hand, WTO dispute settlement proceedings have not yet concluded,
the USTR is not required to determine that US rights have been denied.  Nothing in Sec-
tion 304(a)(1) or any other provision of Sections 301-310 requires the USTR to make a
determination that US agreement rights have been denied if the DSB has not ruled to that
effect.  The USTR is free, for example, to determine that no violation has been confirmed
by the DSB, that a violation found in a panel or Appellate Body report will be confirmed
on the date of the DSB meeting at which the report will be adopted, or that there is reason
to believe that a violation has occurred, but that the DSB has not yet confirmed this.  The
USTR is also free to make a negative determination, and then reinitiate a second investi-
gation in order to make a definitive determination of an agreement violation upon DSB
adoption of panel and Appellate Body findings.309

                                                                                                              

307 Section 304(a)(1)(A)(i); 19 U.S.C. § 2414(a)(1)(A)(i).
308 See Section 303(a)(1)-(2), 19 U.S.C. § 2413(a)(1)-(2).
309 The United States notes that upon a negative determination, the USTR would be free to reinitiate
an investigation pursuant to Section 302(b)(1).  See Section 302(b)(1), 19 U.S.C. § 2412(b)(1).
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4.556 The United States stresses that the USTR is a cabinet level official serving at the
pleasure of the President, whose office is located within the Executive Office of the Presi-
dent.310 Pursuant to 19 U.S.C. § 2171(c)(1) (1998), Reorg. Plan No. 3 of 1979, Sec.
1(b)(4), 44 Fed. Reg. 69273 (1979) and 19 C.F.R. § 2001.3(a) (1998), the USTR operates
under the direction of the President and advises and assists the President in various Presi-
dential functions.311 The President may through this authority direct the Trade Represen-
tative as to the determinations she makes.
4.557 The European Communities responds to the US argument that Sec-
tion 304(a)(1) refers to WTO "proceedings" as a basis for the determination to be made,
and until WTO procedures completed the USTR cannot make a determination of viola-
tion, by claiming the US argument before the Panel is defeated by two considerations.
4.558 In the view of the European Communities, the first consideration relates to the
time frames in section 304(a)(2) which do not allow the USTR to await the outcome of
WTO dispute settlement proceedings in all cases, because the USTR must make the de-
termination under Section 304(a)(1) by the earlier of the expiry of two deadlines, of
which only one is related to the completion of the procedures under the DSU. If the com-
pletion of these procedures takes more than the time frame stipulated under the alternative
provision (18 months after the date on which the investigation under section 302 was
initiated), the USTR is not allowed to await the outcome of the dispute settlement proce-
dure under the DSU and thus cannot base her determination on the results of that proce-
dure. The European Communities would recall that the chapeau of Section 304(a)(2) re-
fers back to the "determinations [all of them] under paragraph (1)" of Section 304(a).
4.559 The European Communities presents the second consideration which relates to a
situation that arises at a later stage of the procedure, which is described under Section 306
as "Monitoring of foreign compliance". In this context, it must be recalled that the refer-
ence to "the proceedings" in Section 304(a)(1) is qualified by the words "if applicable"
and by a cross-reference to Section 303. Section 303(2) provides in this context that "the
Trade Representative shall promptly request proceedings on the matter under the formal
dispute settlement procedures provided under such agreement". In other words, the pro-
ceedings referred to in Section 303(2) are those which may be requested by the USTR.
4.560 The European Communities points out that since, in the view of the USTR, in
cases of disagreement on the consistency with a covered agreement of measures taken to
comply with the recommendations and rulings of the DSB in a prior dispute, the com-
plainant is not required to first resort to the procedure under Article 21.5 of the DSU, but
must have immediately recourse to Article 22 in order to comply with the time limits un-
der Article 22.2, the USTR cannot request any proceedings under the formal dispute set-
tlement procedures under the WTO in such situations (under Article 22.6 of the DSU, the
procedural right to request arbitration is not available to the original complainant, but
only to the original respondent).
4.561 The European Communities then argues that if the US interpretation of Arti-
cle 21.5 of the DSU were correct (quod non), no "proceedings" in the sense of Sec-
tion 303(2) would be applicable in such situations, and therefore the USTR would be
compelled to make determinations under 304(a)(1) of the failure of compliance by an-
other WTO Member without resorting to WTO dispute settlement procedures (and in fact
has done so in the Bananas case).

                                                                                                              

310 See 19 U.S.C. § 2171(a), (b)(1) (1998).
311 See 19 U.S.C. § 2171(c)(1) (1998); Reorg. Plan No. 3 of 1979, Sec. 1(b)(4), 44 Fed. Reg. 69273
(1979); 19 C.F.R. § 2001.3(a) (1998).
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4.562 According to the European Communities, in any case, the time frames stipulated
in Section 306(b) and Section 304(a)(2) would not allow the conclusion of the multilat-
eral dispute settlement procedures and thus violate Article 23 (and the related provisions
under Articles 21 and 22) of the DSU.312

4.563 The United States, in response to the Panel's question as to how the reference to
"proceedings" in Section 304(a)(1) as a basis for determinations under Section 304 is read
exclusively to refer to the outcome or result of WTO proceedings and not also include, for
example, the conduct and statements of the Member concerned in ongoing WTO proce-
dures, i.e. before the adoption of DSB recommendations, answered as follows:  The
United States is not sure what is meant by "conduct and statements of the Member con-
cerned", or how such statements would be relevant to particular determinations.  If this
phrase is meant to refer to statements made by a losing party regarding its intentions with
respect to implementation, such statements are indeed taken into consideration when de-
termining whether, under Section 301(a)(2)(B)(i), satisfactory measures are being taken to
grant US rights.  The United States reiterates that the USTR has determined not to take
action based only on the "expectation" that another WTO Member would implement DSB
rulings and recommendations, without any formal statement from that Member to that
effect.  A statement by a losing party would thus certainly be considered relevant, and is
part of the proceedings.  In this connection, the United States notes that the "date on
which the dispute settlement procedure is concluded" is the date by which parties state
their intention with regard to compliance, i.e. 30 days after DSB adoption (or, in terms of
the DSU time frames, 17 months and 20 days after the consultation request).
4.564 The United States goes on to state that on the other hand, if by "conduct and
statements" the Panel means an expressed desire to resolve the dispute, the USTR most
certainly would take this into account in deciding whether to terminate the Section 302
investigation without a Section 304 determination.  Again, as described in US Exhibit 13,
the USTR has frequently done this.
4.565 The United States challenges the EC's argument that it reconsidered this position
in light of the United States decision not to request Article 21.5 proceedings in the Ba-
nanas dispute.  First, it incorrectly assumes that Article 21.5 proceedings are a prerequi-
site to requesting suspension under Article 22.  Second, it assumes that Section 306 re-
quires a determination of breach, which it does not, and ignores the fact that the action
determination which is provided for in Section 306 is to be based on Article 22 proce-
dures.  Third, even if, contrary to the conclusion of the Bananas arbitrators, it were con-
cluded that Article 21.5 is a prerequisite to requesting suspension under Article 22, this
would not explain why US law would not still require that dispute settlement procedures
be relied on to make affirmative determinations of breach.  Further, as indicated above, if
an agreement were reached in the DSU Review by which parties would resort to an
amended Article 21.5 process prior to resorting to Article 22 procedures, nothing in Sec-
tion 306 would prevent the United States from acting consistently with such an agree-
ment.
4.566 The European Communities emphasizes that while describing the events in the
Bananas case, the United States misrepresents the facts, and their sequence, as they oc-
curred in reality.  On 9 October 1998, while the "reasonable period of time for imple-
mentation" granted to the European Communities in order to take measures to comply
with recommendations and rulings in the Banana III DS procedure was still running

                                                                                                              

312 The European Communities notes that this is obvious when taking into account the duration of a
procedure under 21.5 of the DSU, given that the Panel procedure alone will take up to 90 days.
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(deadline 31 December 1998) and the European Communities had not yet adopted all
these measures, the Chief of Staff of US President W. Clinton, M. Erskine Bowles, wrote
a letter to the leaders of both the Republican and Democrat parties in the House and in the
Senate (submitted on 8 July 1999 by the Commonwealth of Dominica and Saint Lucia as
third party). In the name of the President (the incipit of the letter is "the Administration
shares your view (…)"), Mr. Bowles stated the following:

"To put maximum pressure on the EU, the Administration is pursuing
three separate tracks (1) continuing to indicate our willingness to try to
resolve the dispute in a mutually acceptable manner consistent with WTO
obligations (2) preserving our rights in the WTO process and (3) pro-
ceeding under section 301 of the Trade Act of 1974.

(…)

Then, unless the EU has agreed to suspend implementation of its banana
regime and to implement a WTO-consistent regime acceptable to us by
January 2, 1999, the Administration will publish a second Federal Regis-
ter notice on November 10. This notice will request comments on a list of
specific retaliatory options and indicate that the administration will an-
nounce on December 15 retaliatory action pursuant to section 301 to take
effect on February 1, 1999, unless the EU's banana regime is in full com-
pliance with WTO rules".

4.567 The European Communities contends that as these examples show, both the threat
and the action violate the text, the object and purpose of Article 23 (and the related provi-
sions of Article 21 and 22) of the DSU. In this perspective, the European Communities
argues that the statement made by the United States according to which:

"the Trade Representative has never once made a section 304 (a)(1) de-
termination that US GATT or WTO agreement rights have been denied
which was not based on the results of GATT and WTO dispute settlement
proceedings"

is factually incorrect, since the USTR, at least in the Banana III case, took a determina-
tion under 304 (a)(1) that US WTO agreements rights had been denied after the end of the
reasonable period of time without resorting to any WTO DS procedure on the conformity
of the new EC measures which repealed the legislation that an earlier panel had declared
incompatible with the WTO. It is also misleading, since the threat of retaliatory action
could force upon the targeted WTO Member a "mutually" agreed solution that makes a
determination under Section 304 (a)(1) unnecessary (as in the Japan – Auto Parts Section
301 procedure).

4.568 The United States responds that the European Communities merely asserts that
the US response was inaccurate, without introducing any relevant new arguments.  The
United States reaffirms the accuracy of its response.  Moreover, the arguments referred to
by the European Communities do not address the points made here by the United States.

(ii) Practice
4.569 The European Communities further refers to the resolution of the House of
Representatives in the Japan – Auto Parts case to which it has referred in its oral state-
ment during the second substantive meeting with the Panel. According to that resolution,
the House of Representatives

"strongly supports the decision by the President to impose trade sanctions
on Japanese products in accordance with section 301 of the Trade Act of
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1974 unless an acceptable accord with Japan is reached in the interim that
renders such action unnecessary",313

although it was obvious that no dispute settlement procedure under the WTO had been
requested in a situation where trade sanctions in the area of trade in goods had been an-
nounced by the President. That resolution was taken only a few months after the adoption
by the US Congress of the Uruguay Round Agreements Act and is a clear indication of
how the US legislator understood Sections 301-310 in that specific context.

4.570 The European Communities draws the attention of the Panel to the fact that the
US claims that the USTR has been following constantly a certain pattern of behaviour is
contradicted by the Japan - Auto Parts procedure which did not follow that pattern.
4.571 The United States points out that no determination relating to WTO Agreement
rights was made in the Japan - Auto Parts case.  As the question notes, the determination
in that case involved the issue of whether Japan's acts, practices and policies were "unrea-
sonable", not whether US rights under the WTO had been denied.  Any claim in connec-
tion with the Auto Parts case thus would bear no relationship to any of the EC claims
relating to Article 23.
4.572 As a general response to Panel questions relating to the practice under Section
304, the United States notes that it is mindful that the application of Section 301 in par-
ticular cases is not within the Panel's terms of reference, and that the Panel therefore will
not offer findings with respect to specific Section 302 investigations.  Likewise, the prac-
tical application of Sections 301-310 is only relevant insofar as it sheds light on the only
relevant question in this dispute: do Sections 301-310 mandate (and not merely permit)
actions which are inconsistent with specific textual obligations found in DSU Article 23,
WTO Article XVI:4 and GATT 1994 Articles I, II, III, VIII and XI.
4.573 With respect to the practice under Section 304, the United States also argues that,
as noted elsewhere and as provided at page 365 of the Statement of Administrative Action
(US Exhibit 11), the USTR is required under Section 304(a)(1) to base a determination of
whether agreement rights have been denied on the results of WTO dispute settlement
proceedings.  Thus, in the event that a dispute settlement panel were to fail to complete its
proceedings within the time frames provided for in the DSU and Section 304(a)(2)(A), the
USTR would not be able to make a determination that US agreement rights have been
denied. On this basis, she could determine that dispute settlement proceedings had not yet
finished, and that a determination concerning US agreement rights would be made fol-
lowing completion of these proceedings.  She could also, for example, terminate the Sec-
tion 304 investigation on the basis of the fact that information necessary to make her Sec-
tion 304(a)(1) determination is not available, then reinitiate another case.  The USTR has
terminated and reinitiated Section 302 investigations before, including in the Bananas
dispute,314 and has terminated investigations without making a determination on numer-
ous occasions.315

4.574 The United States explained that it is not possible to provide an exhaustive list of
the determinations that can be made under Section 304(a)(2)(A) because there is no defi-
nition in the statute that constrains the USTR's discretion in this regard.  The USTR's
determinations under Section 304(a)(2)(A) are provided below.  Also listed below are

                                                                                                              

313 104th Congress, 1st session, H.Res. 141.
314 The United States cites Termination of Investigation; Initiation of New Investigation and Re-
quest for Public Comments: European Union Banana Regime, 60 Fed. Reg. 52026 (1995) (U.S.
Exhibit 18).
315 A list is provided at US Exhibit 13.
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cases in which the USTR terminated an investigation involving trade agreement rights
without making a determination.  As indicated below, the USTR has never determined
that US rights under the GATT 1947 or the WTO Agreement have been denied in the
absence of GATT panel findings or adopted DSB rulings and recommendations.

Determinations under Section 304(a)(1)(A)316

Section 304(a)(2)(A) refers to determinations under Section 304(a)(1)(A) relating to de-
nial of rights or benefits under a trade agreement.  A list of these determination follows.
Please note that none of these cases is within the terms of reference of this Panel.  Section
304(a)(1)(A) dates to 1988.

WTO Cases:

Canadian Export Subsidies and Market Access for Dairy Products (1999):

At the 18-month anniversary, the USTR determined that it would not be possible
to determine whether US agreement rights had been denied until the DSB had
adopted panel and Appellate Body findings.  US Exhibit 14 includes a letter from
the Trade Representative to Congressional officials explaining this.  Dispute set-
tlement proceedings are still in progress.

India’s Practices Regarding Patent Protection for Pharmaceuticals and Agricultural
Chemicals (1998):

Following adoption of panel and Appellate Body reports finding Indian TRIPs
Agreement violations, the USTR determined that certain acts, policies and prac-
tices of India violate, or otherwise deny benefits to which the United States is en-
titled under, the TRIPS Agreement.

European Community Banana Import Regime (1998):

Following adoption of panel and Appellate Body reports finding EC violations of
the GATT 1994 and the GATS in response to a US complaint, the USTR deter-
mined that certain acts, policies and practices of the EC violate, or otherwise deny
benefits to which the United States is entitled under, GATT 1994 and the GATS.
The USTR had earlier determined on the 18-month anniversary that it would not
be possible to determine whether US agreement rights had been denied until the
DSB adopted panel and Appellate Body findings.  US Exhibit 14 includes a letter
from the USTR to Congressional officials explaining this.

Argentine Specific Duties and Non-Tariff Barriers Affecting Apparel, Textiles, Footwear
and Other Items (1998):

Following adoption of panel and Appellate Body reports finding Argentine GATT
violations, the USTR determined that Argentina’s specific duties on textile and
apparel imports violate Argentina’s obligations under GATT 1994 Article II and
its statistical tax on almost all imports violates GATT Article VIII.

Canadian Practices Affecting Periodicals (1997):

Following adoption of panel and Appellate Body finding Canadian GATT viola-
tions, the USTR determined that certain acts, policies and practices of Canada
violate, or otherwise deny benefits to which the United States is entitled under
GATT 1994.

                                                                                                              

316 US Exhibit 13.
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GATT 1947 Cases:

Canada Import Restrictions on Beer (1991):

Following adoption of a GATT panel report finding Canadian GATT violations,
the USTR determined that acts, policies, or practices of Canada violate the GATT.

Thailand Cigarettes (1990):

Following adoption of a GATT panel report finding Thai GATT violations, the
USTR determined that US rights under the GATT were violated.

Korea Beef (1990):

Based on a GATT panel report finding Korean GATT violations, the USTR de-
termined that US trade agreement rights were being denied.

EC Oilseeds (1990):

Following adoption of a GATT panel report finding EC GATT violations, the
USTR determined that US trade agreement rights were being denied.  The USTR
had earlier determined on the 18-month anniversary that there was reason to be-
lieve that rights under a trade agreement were being denied, but did not determine
that a violation had occurred because panel proceedings had not yet finished.

In the following cases, the USTR terminated an investigation involving trade agreement
rights without making a determination:

Brazilian Practices Regarding Trade and Investment in the Auto Sector (1998):

Following WTO dispute settlement consultations, Brazil committed not to extend
its automotive trade-related measures beyond 1999.  As a result, the USTR termi-
nated the investigation.

Turkey's Practices Regarding the Imposition of a Discriminatory Tax on Box Office
Revenues (1997):

Following WTO dispute settlement consultations, Turkey agreed to equalize any
tax imposed in Turkey on box office receipts from the showing of domestic and
imported films.  As a result, the USTR terminated the investigation.

Pakistan's Practices Regarding Patent Protection for Pharmaceuticals and Agricultural
Chemicals (1997):

Following WTO dispute settlement consultations, Pakistan established a mailbox
system in accordance with the TRIPs Agreement and the USTR terminated the in-
vestigation.

Portugal's Practices Regarding Term of Patent Protection (1996):

Following WTO dispute settlement consultations, Portugal implemented its patent
related obligations under the TRIPs Agreement and the USTR terminated the in-
vestigation.

EU Enlargement (1996):

After an agreement was reached, the USTR terminated the investigation.

EC Enlargement (1990):

Following notification to the GATT contracting parties of the US intention to sus-
pend tariff concessions in response to actions by the EEC under Article XXIV of
the GATT, the United States and the European Communities reached agreement
and the USTR terminated the investigation.

Norway Toll Equipment (1990):

Following consultations under the GATT Procurement Code, the United States
and Norway reached agreement and the USTR terminated the investigation.
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Brazil Import Licensing (1990):

Following GATT dispute settlement consultations, the United States informed
Brazil of its intention to request panel proceedings.  Brazil withdrew the measure
and the USTR terminated the investigation.

EC Copper Scrap (1990):

Following the first GATT panel meeting, the United States and the European
Communities settled their dispute.  The USTR terminated the investigation and
withdrew the US complaint from the GATT dispute settlement panel.

4.575 The United States further explains that similarly, in the 1989 dispute between the
United States and the European Communities over oilseeds, the USTR delayed action for
180 days pursuant to Section 305(a)(2)(A)(ii) on the basis that substantial progress was
being made in GATT dispute panel proceedings which had not yet finished as of the
18-month target date.317 Moreover, the USTR specifically waited until after panel pro-
ceedings had finished before determining that US agreement rights had been denied under
Section 304(a)(1)(A)(i), even though this was well after the 18-month target.318 Thus, it
was consistent US practice, even before the conclusion of the Uruguay Round, to rely on
dispute settlement results when determining whether US agreement rights were denied.
4.576 The United States then indicates that the USTR and the President thus have broad
discretion under Sections 301-310 to dictate the timing of any action, the conditions un-
der which the action will be given effect, and whether the action will be taken at all.  The
USTR or the President may, for example, specify that any action taken should not become
effective until the United States has received formal DSB approval.
4.577 In response to a Panel question as to whether the USTR has made decisions other
than affirmative or negative Section 304 determinations, and the legal basis for such de-
terminations, the United States responds that there is no definition of "determination" in
the statute which constrains the USTR's discretion to make determinations other than
violation/non-violation.  Beyond this, the existence of a legal requirement in Section
304(a)(1) to base determinations on dispute settlement proceedings indicates that the law
contemplates a determination that it is not possible without DSB rulings and recommen-
dations to determine that US agreement rights have been denied.  Examples of this deter-
mination are reflected in the letters in US Exhibit 14.  In addition, US Exhibit 6 is a Fed-
eral Register notice of the determinations made in Oilseeds, including the determination
that "there was reason to believe that United States' rights under a trade agreement were
being denied".319

4.578 The United States adds that other legal bases for making determinations other
than violation/non-violation determinations include established US legal principles of
statutory construction regarding deference to administering agency interpretations of their
statutes and legislative ratification of agency interpretations.  US courts may not substitute

                                                                                                              

317 See Determinations Under Section 304 of the Trade Act of 1974, as Amended:  European
Community Policies and Practices With Respect to, Inter Alia, Production and Processing Subsidies
on Oilseeds, 55 Fed. Reg. 4294 (1990) (US Exhibit 6).
318 See Ibid.  The United States notes that on the 18-month anniversary, the USTR instead con-
cluded that she had reason to believe agreement rights were being denied, and therefore was pursu-
ing such a ruling under GATT dispute settlement procedures.
319 This determination was originally reflected in Determination Under Section 304 of the Trade
Act of 1974, as Amended: European Community’s Policies and Practices With Respect to, Inter
Alia, Production and Processing Subsidies on Oilseeds and Determination Under Section 305 to
Delay Implementation of Any Action Taken Pursuant to Section 301, 54 Fed. Reg. 29123 (1989).
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their interpretations of ambiguous statutory provisions for those of the administering
agency.  In addition, Congress is presumed to be aware of an administrative or judicial
interpretation of a statute and to adopt that interpretation when it re-enacts a statute with-
out change.  Having determined that the United States had "reason to believe" agreement
rights were being denied in the 1989 Oilseeds case, the fact that Congress did not amend
the statute to prevent such determinations when other amendments were made in 1994
supports the position that the Administration's interpretation is correct.
4.579 In response to the Panel's question as to the public notice referred to by the Euro-
pean Communities and the 3 March 1999 announcement in respect of the Bananas case,
the United States contends that the statement does not provide that the United States will
act without DSB authorization.  For one thing, it specifically states "in the event of an
affirmative determination", indicating that the USTR retains discretion to take no action
under Section 306, including if DSU proceedings have not yet finished.  At most, the
notice reflected certain assumptions regarding the progress that DSU proceedings would
make by March 3.
4.580 The United States goes on to note that the March 3 announcement was not made
pursuant to Section 301.  Thus, wholly apart from the fact that no specific application of
Section 301 is within the terms of reference of this dispute, the announcement is even
further removed from the subject matter of this case.  In any event, the announcement is
the subject of separate dispute settlement proceedings, and the United States intends to
address the EC's specific claims regarding it in that context.
4.581 In response to the Panel's question on the following disputes brought by the
United States: EC – Bananas III, EC - Hormones, Japan - Film, India – Patents (US), EC
– Computer Equipment, Indonesia - Autos, Japan – Agricultural Products, the United
States explains that of the listed cases, only EC – Bananas III, India – Patents (US), In-
donesia – Autos and Japan – Agricultural Products involved a situation in which Sec-
tion 304(a)(2)(A) would have been relevant.  The USTR's actions in those cases are ex-
plained below.  A Section 302 investigation was never initiated in the EC – Computer
Equipment dispute, highlighting further the ultimate discretion available to the USTR: not
to initiate a Section 302 investigation at all.  Similarly, in EC – Hormones, the USTR's
resort to WTO dispute settlement procedures was not taken pursuant to the Section 302
investigation of several years earlier.  Thus, no separate determination under Section 304
was required or made as a result of WTO dispute settlement proceedings.  Likewise, in
Japan – Film, the Section 302 investigation was terminated prior to initiation of dispute
settlement proceedings; indeed, those proceedings were the action taken in the case.320

4.582 The United States further explains that in the EC – Bananas III dispute, the de-
termination was initially made at the 18-month anniversary that it would not be possible
to determine whether US agreement rights had been denied until the DSB adopted panel
and Appellate Body findings.  US Exhibit 14 includes a letter from the USTR to a mem-

                                                                                                              

320 The United States notes that in Japan – Film, the USTR determined pursuant to Sec-
tion 304(a)(1)(A)(ii) that certain acts, policies, and practices of the Government of Japan were un-
reasonable and burden or restrict US commerce and that these acts should be addressed by: (1)
seeking recourse to WTO dispute settlement procedures to challenge the Japanese measures; (2)(a)
requesting consultations with Japan under a WTO provision for consultations on restrictive business
practices; (2)(b) requesting the petitioner to submit information to be provided to Japan's Fair Trade
Commission; (2)(c) seeking to cooperate with the JFTC in its review; (2)(d) studying the extent to
which Japan's market structure distorts competition in US and third markets.  Section 304 Determi-
nations: Barriers to Access to the Japanese Market for Consumer Photographic Film and Paper, 61
Fed. Reg. 30929, 30929-30 (1996).
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ber of Congress explaining this, along with a similar letter recently provided in the Can-
ada – Dairy Subsidy dispute.  Following adoption of panel and Appellate Body reports
finding EC violations of GATT 1994 and the GATS in response to a US complaint, the
USTR determined that certain acts, policies and practices of the European Communities
violate, or otherwise deny benefits to which the United States is entitled under, GATT
1994 and the GATS.321

4.583 The United States goes on to state that in India – Patents (US), following adop-
tion of panel and Appellate Body reports finding Indian violations of the TRIPS Agree-
ment in response to a US complaint, the USTR determined that certain acts, policies and
practices of India violate, or otherwise deny benefits to which the United States is entitled
under, the TRIPS Agreement.322

4.584 The United States notes that in Japan - Agricultural Products, the DSB adopted
panel and Appellate Body reports finding Japanese violations of the SPS Agreement in
response to a US complaint.  Likewise, in Indonesia – Autos, the DSB adopted a panel
report finding Indonesian violations of the GATT 1994 and the TRIMs Agreement in
response to a US complaint.  The USTR followed customary WTO practice and agreed to
or arbitrated a reasonable period of time for compliance in each case, but has not yet pub-
lished formal Section 304 determinations.
4.585 In response to a Panel question, the United States states that the Panel might have
misunderstood the timing of two of the four WTO cases in question.  It is true that WTO
dispute settlement proceedings were not complete at the 18-month anniversary in the
Bananas and Indonesia Autos disputes.  However, the Section 302 investigation in Japan
– Agricultural Products was initiated on October 7, 1997.323 The 18-month anniversary
was thus on April 7, 1999.  The DSB adopted the Japan – Agricultural Products panel
and Appellate Body reports on March 19, 1999, before the 18-month anniversary.  In
India Patents (US), the Section 302 investigation was initiated on July 2, 1996.324 The
18-month anniversary was thus on January 2, 1998.  The Appellate Body issued its report
on December 19, 1997, and the DSB adopted this report on January 16, 1998.  Thus, in
Japan – Agricultural Products, the DSB adopted findings of WTO violations before the
18-month anniversary, and in India Patents, the panel and Appellate Body issued reports
finding WTO violations before the 18-month anniversary, findings which were "subject to
confirmation" (automatically) by the DSB shortly thereafter.
4.586 The United States explains in response to further Panel questions that in Japan –
Agricultural Products and India –  Patents (US), the United States did not make formal
Section 304 determinations by the 18-month anniversary, but should have.  However, in
neither case did this affect continued US adherence to DSU procedures.  In both cases,
the USTR decided to pursue and conclude agreements on the reasonable period of time
for implementation pursuant to DSU Article 21.3.  The United States notes again that no
specific application of Sections 301-310 is within the Panel's terms of reference, and the

                                                                                                              

321 See Determinations Under Section 304 of the Trade Act of 1974: European Communities' Ba-
nana Regime, 63 Fed. Reg. 8248, 8248-49 (1998) (US Exhibit 15).
322 See Determination Under Section 304 of the Trade Act of 1974: Practices of the Government of
India Regarding Patent Protection for Pharmaceuticals and Agricultural Chemicals, 63 Fed. Reg.
29053, 29053 (1998) (US Exhibit 16).
323 See Initiation of Section 302 Investigation and Request for Public Comment: Japan Market
Access Barriers to Agricultural Products, 62 Fed. Reg. 53853 (1997) (US Exhibit 8).
324 See Determination Under Section 304 of the Trade Act of 1974: Practices of the Government of
India Regarding Patent Protection for Pharmaceuticals and Agricultural Chemicals, 63 Fed. Reg.
29053, 29053 (1998) (US Exhibit 16).
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relevance of any such cases is therefore limited to whether they illustrate that the statute
does or does not command a violation of DSU Article 23.  Moreover, as explained before,
if a statute itself is WTO-consistent, the fact that a Member does not apply that statute in a
specific instance does not make the statute inconsistent with the WTO agreement.
4.587 In response to the Panel's following question regarding Canada – Dairy Subsidies
and EC - Bananas III, where the USTR sent a letter to a member of Congress within the
18 months time-frame, the United States states that the letters reflect determinations by
the USTR, just as Federal Register notices of determinations are not themselves the de-
terminations, but reflect them.  Federal Register notices are typically signed by the
Chairman of the Section 301 Committee and explain that the USTR made a determination
on a given date.  There usually are no other public documents associated with the USTR's
deliberative process.325 As explained at the hearing, while there is a publication require-
ment in Section 301(c), there is no deadline for publication provided for in this provision.
4.588 In this connection, the United States disagrees with the following EC statement:

"The explicit requirements to make a determination within a specified
time frame whether the United States' WTO rights are being denied or
failure to implement DSB recommendations has occurred would be com-
pletely frustrated if they were deemed fulfilled by a decision to postpone
the determination".

The United States reiterates that the USTR need not and may not, under Sec-
tion 304(a)(1), determine that US agreement rights have been denied if there are not
adopted panel or Appellate Body findings to that effect.  The requirement to make a de-
termination within 18 months is not frustrated by the need to comply with the additional
statutory requirement that a determination that agreement rights have been denied must be
based on the results of dispute settlement proceedings.  The USTR, and not the European
Communities, is administering Sections 301-310, and it is not for the European Commu-
nities to opine on either the objectives of the statute or whether the USTR is meeting
them.  From the Panel's perspective, the only relevant question is whether the statute
commands a violation of the DSU Article 23.  It is not relevant whether the "objectives"
of any US law are being fulfilled.

4.589 In response to the Panel's question, the United States confirmed that the Panel was
correct in understanding that in the Korea - Beef case – a GATT case but a case con-
ducted also under the same Section 304 provisions as they stand today - the USTR made a
determination of violation under Section 304 on 28 September 1989 – i.e. after the circu-
lation of the panel report, but before its adoption – even though the USTR subsequently,
in the same decision delayed implementation of the planned action under Section 301.
The Korea Beef case illustrates well the circumstances under which Section 301 was ap-
plied under the GATT.  As described in US Exhibits 4 and 5, a GATT panel found Ko-
rea's import restrictions on beef a violation of GATT Article XI:1.  However, at succes-
sive meetings of the GATT Council following issuance of the report, Korea declined to
join a consensus to adopt the report.  In other words, Korea unilaterally refused to agree
to comply with multilateral panel findings through the flaw in GATT 1947 dispute settle-
ment procedures which permitted losing parties to unilaterally block panel reports.  As
described in the Statement of Administrative Action on page 367, this is precisely the type
of circumstance in which the United States took, or proposed to take, action under the

                                                                                                              

325 The United States notes the EC's Article 133 Committee appears to operate no differently in this
regard.
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GATT 1947.  Following the US determination, Korea agreed to adoption of the panel
report and to resolve the dispute in a mutually satisfactory manner, as contemplated in
GATT dispute settlement procedures.
4.590 The United States recalls that there was no DSU, let alone a DSU Article 23, in
1989 and 1990, when the Korea – Beef case was taking place.  The Section 304 determi-
nations made in that case breached no US GATT obligation, nor, if they had, would that
be relevant to the Panel's consideration of whether Sections 301-310 command any DSU
or WTO Agreement violations.  The Korea Beef case does, however, illustrate how
strengthened multilateral dispute settlement procedures prevent losing parties from
blocking the proper functioning of those procedures, removing the need for complaining
parties to seek remedies for the denial of WTO rights outside of dispute settlement proce-
dures.
4.591 In response to the Panel's request for clarification on Korea –  Beef, the United
States explains that there was no DSU, and no DSU Article 23, in 1989-90, when the
Korea Beef case was taking place.  In light of the new obligations found in DSU Arti-
cle 23, the United States has since January 1, 1995 interpreted its international obligation
– and its obligation under Section 304(a)(1) – as requiring it to wait until the DSB adopts
panel and Appellate Body reports finding WTO violations before determining that US
agreement rights have been denied.  Inasmuch as no "determinations to the effect that a
violation have occurred" were inconsistent with the GATT 1947, the United States could
(but, as US Exhibit 13 illustrates, rarely did) determine that US agreement rights had been
denied based on dispute settlement proceedings in which a panel had issued a report, but
the losing party was blocking adoption of that report.
4.592 The European Communities criticizes the following US statement:

"As explained in response to the previous question, there was no DSU,
and no DSU Article 23, in 1989-90, when the Korea – Beef case was tak-
ing place. In light of the new obligations found in DSU Article 23, the
United States has since January 1, 1995 interpreted its international obli-
gation – and its obligation under Section 304(a)(1) – as requiring it to
wait until the DSB adopts panel and Appellate Body reports finding WTO
violations before determining that U.S. agreement rights have been de-
nied".

4.593 In the view of the European Communities, this statement is contradicted by the
adoption by the USTR, after the conclusion of the Uruguay Round, of determinations in
the Japan - Auto Parts case and in the EC – Bananas III case. Moreover, the US omits to
mention the Argentina – Textiles and Apparel (US) case where the USTR took her deter-
mination before the adoption of the panel report by the DSB in violation of the explicit
provision of Article 23.2 (a) of the DSU, as the United States itself admits.
4.594 The United States responds that the European Communities makes the puzzling
and inaccurate argument that the United States "admits" to making a Section 304 determi-
nation of a trade agreement violation in Argentina – Textiles and Apparel (US) before the
DSB adopted findings to that effect.  However, the cited portion of the U.S. submission
has nothing to do with Argentina – Textiles and Apparel (US).
4.595 The cited U.S. statement only notes that in India – Patents (US), the 18-month
anniversary in the Section 302 investigation fell two weeks before adoption of panel and
Appellate Body findings.  As previously explained, Section 301 does not mandate
WTO-inconsistent action in such cases.  The USTR is free, for example, to determine that
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dispute settlement proceedings have not yet finished, and that a determination concerning
U.S. agreement rights will be made following completion of these proceedings.  Likewise,
she is free to terminate the investigation and reinitiate it.326

4.596 In response to the Panel's question regarding the textual and legal basis on which
in Japan - Film, WTO dispute settlement proceedings were the action taken in the case,
the United States indicates that the action taken in Japan – Film was taken pursuant to
Section 301(b).   Section 301(b)(2) authorizes the USTR to take all "appropriate and fea-
sible action under Section 301(c)", as well as "all other appropriate and feasible action
within the power of the President that the President may direct the USTR to take under
this subsection, to obtain the elimination of that act, policy, or practice".  The USTR did
not consider action under Section 301(c) "appropriate and feasible", and therefore took
the appropriate and feasible actions within the power of the President described above.  A
request for panel proceedings is within the President's foreign affairs powers under Arti-
cle II of the United States Constitution.  Pursuant to 24 U.S.C. § 2411(c), the USTR is
responsible for such functions as the President may direct, and is responsible for repre-
senting the United States at the WTO.
4.597 In response to a Panel question on Argentina – Textiles and Apparel (US) sug-
gesting that a Section 304 determination of violation had been made but a Section 302
investigation had not been initiated in that case, the United States states that a Section 302
investigation on Argentina Footwear was initiated on October 4, 1996.327 The United
States note that the Panel’s question highlights the fact that the Panel has only a partial
picture of how Sections 301-310 were applied in individual cases.  Because no such indi-
vidual cases are within the terms of reference, the United States submitted information on
these cases only for its relevance in illustrating what the statute does or does not require.
The United States has illustrated that the USTR has adequate discretion under Sec-
tions 301-310 to comply fully with DSU and GATT rules, and has done so when making
determinations on the denial of GATT and WTO agreement rights.  The European Com-
munities, on the other hand, has referenced these cases not to illustrate whether the statute
commands WTO-inconsistent action, but to improperly characterize past actions as viola-
tions, in the hope that the Panel will be distracted from its legal analysis and prejudiced in
its decision-making.  The Panel must reject this approach.
4.598 In response to the Panel's question on the EC - Oilseeds case where the USTR, on
5 July 1989 - i.e. before the circulation and adoption of the panel report – "determined
that there was reason to believe that United States' rights under a trade agreement were
being denied by ... the EC's production and processing subsidies on oilseeds and animal
feed proteins but that the USTR "decided to delay implementation of any action to be
taken under section 301 not more than 180 days…", because it "determined ... that sub-
stantial progress was being made with respect to the dispute …", the United States indi-
cates that this does not imply that the USTR made a determination of violation under
Section 304 before the adoption of a panel report.  The USTR did not make a determina-
tion that US agreement rights had been denied until the GATT Council adopted panel
findings to this effect.

                                                                                                              

326 The United States further claims that contrary to the EC assertion, the Trade Representative
made no section 304 determination that U.S. agreement rights had been denied in Auto Parts, nor
did she make any such determination in Bananas not based on DSB-adopted findings.  Further, her
determination in India Patents (US) followed DSB adoption of panel and Appellate Body findings.
327 Initiation of Section 302 Investigation and Request for Public Comment: Argentine Specific
Duties and Non-Tariff Barriers Affecting Apparel, Textiles, Footwear, 61 Fed. Reg. 53776 (1996).
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4.599 In response to the Panel's question as to the textual or other legal basis allowing
the USTR to make multiple determinations in the EC – Oilseeds case where "[o]n January
31, 1990, ... the USTR determined under section 304 … that rights of the United States
under a trade agreement are being denied" by the same measures of the European Com-
munities, the United States states that there is nothing in the text of Sections 301-310
which prevents the USTR from making two determinations under Section 304 in one and
the same case, and the European Communities has not provided any arguments that there
is.  While the USTR is required to make a determination within the time frames set forth
in that section, nothing prevents her from making additional determinations after that
time.
4.600 The United States explains that it is an established principle of US statutory con-
struction that the administering agency's interpretation of a statute is entitled to deference
if the statute is "silent or ambiguous with respect to [a] specific issue". Chevron, U.S.A.,
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43.  In such circum-
stances, the court must uphold the agency's interpretation as long as it is based upon a
"permissible construction" of the statute.  Ibid.   The agency's interpretation need not be
the "only possible construction", Sullivan v. Everhart, 494 U.S. 83, 89 (1990), nor must it
be the construction the court would have selected in the first instance.  Chevron, 467 U.S.
at 844.  A court errs by substituting "its own construction of a statutory provision for a
reasonable interpretation made by [the agency]".  Ibid.  The court's duty is not to weigh
the wisdom of the agency's legitimate policy choices.  Suramerica de Aleaciones Lami-
nadas, C.A. v. United States, 966 F.2d 660, 665 (Fed. Cir.. 1992).  Thus, under US law,
the USTR's interpretations of its authority to undertake multiple determinations, determi-
nations other than violation/non-violation determinations, or termination of investigations
would receive such deference in a US court – to the extent such determinations would be
subject to judicial review at all.328 Likewise, the USTR's interpretation of Sec-
tion 304(a)(1) as requiring her to rely on DSB-adopted findings in determining that US
WTO agreement rights have been denied would be accorded such deference.
4.601 The United States indicates that it is not merely offering assertions of its legal
authority.  Rather, these interpretations are reflected in longstanding practice, in investi-
gations predating this case and predating the WTO.  Under US law, these interpretations
would be entitled to deference, and, in examining whether the statute commands
WTO-inconsistent action, the Panel is required to examine the meaning of the statute as it
would be interpreted under US law.329

4.602 The United States further argues that another legal basis for US interpretations of
statutory provisions is the US principle of statutory construction known as legislative
ratification.  As the US Supreme Court has stated, this principle provides that Congress is
presumed to be aware of an administrative or judicial interpretation of a statute and to
adopt that interpretation when it re-enacts a statute without change.  Lindahl v. Office of
Personnel Management, 470 U.S. 768, 783, citing Albemarle paper Co. v. Moody, 422
U.S. 405, 414 n.8 (1975).
4.603 The United States also states that the multiple determinations in Oilseeds predated
the WTO, and the fact that Congress did not amend the statute to prevent such determina-
tions when other amendments were made in 1994 supports the view that the Administra-
tion's interpretation is permitted.  Similarly, the USTR's practice of applying Sec-

                                                                                                              

328 The United States points out that if, in fact, these determinations were not reviewable, the
USTR's interpretations would be definitive.
329 The United States refers to Appellate Body Report on India – Patents (US), op. cit., para. 65.
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tions 301-310 to make determinations other than simple "yes/no" determinations on
whether agreement rights have been denied, and to terminate Section 302 investigations
before making a determination, predates 1994.  Exhibit 13 describes examples of this
long-standing practice since 1988, though it predates 1988 as well.  And, although Con-
gress amended section 301 in 1994, it did not amend it to undermine the USTR's inter-
pretation or application of Sections 301-310, even though it was fully aware of how it was
being applied.
4.604 The European Communities disagrees with the US introduction of an entirely
new defence at this late stage. The European Communities stresses the fact that the new
US arguments are very similar to those submitted by India in the India - Patents (US)
case. They were rejected by the panel and the Appellate Body at the request of the US as a
complainant in that case.330

4.605 The European Communities further states that the quotation of the AB report in
India - Patents (US), paragraph 65 [in fact 66], is incorrect.  The Appellate Body did not
state that "the Panel is required to examine the meaning of the statute as it would be inter-
preted under US law".  Rather, the correct quotation, which has an entirely different
meaning, is the following:

"… as in the case cited above before the Permanent Court of International
Justice, in this case, the Panel was not interpreting Indian law "as such";
rather, the Panel was examining Indian law solely for the purpose of de-
termining whether India had met its obligations under the TRIPS Agree-
ment".

4.606 The United States rebuts the EC argument that the US response raises a new
defense, and that allegedly similar arguments were rejected in India – Patents (US).  Both
of the EC’s contentions are incorrect.  First, the United States has not raised a new de-
fense.  The US discussion of judicial deference under U.S. law was directly responsive to
the Panel’s request for the textual or other legal basis which permits the USTR to make
multiple determinations –  a factual issue in this dispute.  While the textual basis for the
USTR’s interpretation is sufficiently clear, the doctrine of judicial deference would serve
as an additional basis under US law were a US court to consider the statutory language
ambiguous.
4.607 The United States also contends that the EC’s references to India – Patents (US)
fail to support its position.  The Appellate Body, in paragraphs 65-66 of its report in India
– Patents (US), emphasizes that it was necessary in that case to examine Indian law to
determine its compliance with India’s international obligations.  Domestic law consists
not only of statutory provisions, but of domestic legal rules concerning the interpretation
of those provisions or, in the case of India – Patents (US), domestic rules concerning
conflicts between laws.  In India – Patents (US), the Appellate Body examined "the rele-
vant provisions of the Patents Act as they relate to the 'administrative instructions'" at
issue in that case331; in other words, the Appellate Body examined whether there was any
support under Indian law for India’s assertion that unpublished, unwritten administrative
instructions would prevail over a conflicting statute explicitly mandating a WTO viola-
tion.  India in that case failed to provide sufficient evidence that, under Indian law, the
instructions would prevail.

                                                                                                              

330 Ibid., para. 69, "… like the Panel, we are not persuaded that India's "administrative instructions"
would prevail over the contradictory mandatory provisions of the Patents Act".
331 Appellate Body Report on India – Patents (US), op. cit., para. 66.
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4.608 In the US view, the doctrine of judicial deference to an agency’s interpretation of
its statute is part of U.S. law, though it would only become relevant in this dispute were
the panel to conclude that there was some ambiguity as to whether a particular provision
of Sections 301-310 commanded specific actions violating a WTO obligation.  In fact, as
the U.S. has explained throughout this proceeding, the statute contains no such ambiguity.
On its face, the U.S. statute does not command violation determinations in the absence of
DSB-adopted findings, and in fact requires that any such determinations be based on the
results of WTO proceedings.332

4.609 According to the United States, however, should the Panel find the statute am-
biguous, the US Executive Branch interpretation of the statute is of great importance un-
der US law.  First, many Executive Branch determinations are not subject to judicial re-
view.  As already noted, if this were the case with respect to Section 301 determinations,
the USTR interpretation would be definitive under US law.  Second, even if a US court
were to review such determinations, and even if that court were to conclude that the
statutory language is ambiguous, it would be required under US law to interpret that lan-
guage in light of the Chevron standard of judicial deference.
4.610 The United States reiterates that it did not, as the European Communities sug-
gests, raise the doctrine of judicial deference to suggest that the Panel is precluded from
examining the WTO-consistency of Sections 301-310.  Rather, the United States raised
this doctrine because it is part of the U.S. law which the Panel is examining.
4.611 The United States recalls again that the burden in this dispute lies with the Euro-
pean Communities. As already discussed, the European Communities failed to establish
that US law commands the USTR to take actions which violate Article 23, failed to estab-
lish that US rules of statutory interpretation permit the European Communities and this
Panel to interpret "whether" to mean "that", and failed to establish that it is permissible to
disregard entire sections of the statute providing the USTR with discretion to delay or not
take action.  Likewise, in its latest submission, the European Communities failed to es-
tablish that the Chevron deference standard may, under US law, be disregarded.
4.612 The European Communities also claims that when dealing with the issue of the
publication by the USTR of notices announcing unilateral retaliatory actions raised by
Korea as a third party, the United States reports the EC's position as follows "if suspen-
sion is proposed, this necessarily includes publication of a list of products".
4.613 The European Communities recalls that the United States insists on the fact that
the European Communities "fails to explain why this so, or if it is so, what the timing
must be".
4.614 The European Communities indicates that in the Bananas III dispute the USTR
itself published two notices in the Federal Register (22 October 1998, page 56689 and 10
November, page 63099). The first one, according to which "Section 306 (c) of the Trade
Act provides that the USTR shall allow an opportunity for the presentation of views by
interested parties prior to the issuance of a determination pursuant to section 306 (b)"; the
second notice was published explicitly "in accordance with section 304 (b)".  The Euro-
pean Communities then questions who is right, the USTR when publishing notices on the
Federal Register or the USTR when representing the US government in these panel pro-
ceedings.

                                                                                                              

332 The United States again states that this US legal requirement goes beyond what the EC asserts
are a Member's WTO obligations: "[I]t would be inappropriate to interpret Article XVI:4 of the WTO
Agreement so extensively as to require WTO Members to include specific language in their domestic
law precluding WTO-inconsistent action".
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4.615 According to the European Communities, in addition and by definition, the publi-
cation must be made before any determination or action is adopted.
4.616 The European Communities claims that in neglecting this fundamental albeit ob-
vious element, the US side-steps the most important point of substance raised by Korea,
and supported by the EC: the practical effects for the trade of such publication made be-
fore and irrespective of any decision taken in the WTO dispute settlement system is the
most effective implementation of the "Damocles sword" policy that engenders severe
effects on the economic operators on the market (coupled with substantial protectionist
benefits for domestic competing goods and services). As this Panel is aware, sometimes a
threat of action can be even more effective than the action itself.
4.617 In the view of the European Communities, in order to illustrate better this con-
cept, it would be appropriate to provide the Panel with some examples. In the Japan -
Auto Parts Section 301 procedure, no dispute settlement procedure was ever requested by
the United States against Japan while an announcement that the United States would have
resort to retaliatory measures was made by the USTR on 10 May 1995.  According to the
European Communities, the US representative confirmed during the panel procedure that
WTO Members have a positive obligation of putting their legislation into conformity with
the obligations under the covered agreements, including the DSU, as from the 1 January
1995 "and [this] could not be delayed".
4.618 The European Communities points out that the Auto Parts procedure was eventu-
ally closed after an agreement between the United States and Japan was reached under the
threat of retaliatory action. Some factual elements could help the Panel clarify the impact
of the threat of the US unilateral action enacted under Sections 301-310.
4.619 The European Communities explains that on 27 September 1994, the US Presi-
dent transmitted to Congress legislation to implement the GATT Uruguay Round of mul-
tilateral trade negotiations. In the Statement of Administrative Action accompanying the
legislation the US President explicitly indicates that:

"There is no basis for concern that the Uruguay Round agreements in gen-
eral, or the DSU in particular, will make future Administrations more re-
luctant to apply section 301 sanctions that may be inconsistent with US
trade obligations because such sanctions could engender DSU-authorized
counter-retaliation. Although in specific cases the Unites States has ex-
pressed its intention to address an unfair foreign practice by taking action
under section 301 that has not been authorized by the GATT, the United
States has done so infrequently".

4.620 According to the European Communities, consistently with this
(WTO-inconsistent) line, on 13 October 1994 a Section 301 investigation was opened
against Japan which was eventually followed by the 10 May 1995 announcement by the
USTR that Japanese car market was closed and that a list of Japanese products to be sub-
ject to retaliation was to be published by 28 June 1995.
4.621 The European Communities further notes that that announcement had been pre-
ceded on 9 May 1995 by a Resolution of the House of Representatives (104th Congress,
1st session, H. Res. 141) which states the following:

"Whereas President Clinton, stated, on May 5, 1995, that the United
States is 'committed to taking strong action' regarding Japanese imports
into the United States if no agreement is reached. Now, therefore, be it

Resolved, That it is the sense of the House that

(1) …

(2) the House therefore strongly supports the decision by the President to
Impose trade sanctions on Japanese products in accordance with section
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301 of the Trade Act of 1974 unless an acceptable accord with Japan is
reached in the interim that renders such action unnecessary".

4.622 The European Communities recalls once more that no WTO dispute settlement
procedure was ever started by the United States against Japan on this issue.
4.623 The European Communities also explains that three years later, on 9 October
1998, while the "reasonable period of time for implementation" granted to the European
Communities in order to take measures to comply with recommendations and rulings in
the Banana III DS procedure was still running (deadline 31 December 1998) and the
European Communities had not yet adopted all these measures, the Chief of Staff of US
President W. Clinton, M. Erskine Bowles, wrote a letter to the leaders of both the Repub-
lican and Democrat parties in the House and in the Senate (submitted on 8 July 1999 by
the Commonwealth of Dominica and Saint Lucia as third party). In the name of the Presi-
dent (the incipit of the letter is "the Administration shares your view …"), Mr. Bowles
stated the following:

"To put maximum pressure on the EU, the Administration is pursuing
three separate tracks (1) continuing to indicate our willingness to try to
resolve the dispute in a mutually acceptable manner consistent with WTO
obligations (2) preserving our rights in the WTO process and (3) pro-
ceeding under section 301 of the Trade Act of 1974.

…

Then, unless the EU has agreed to suspend implementation of its banana
regime and to implement a WTO-consistent regime acceptable to us by
January 2, 1999, the Administration will publish a second Federal Regis-
ter notice on November 10. This notice will request comments on a list of
specific retaliatory options and indicate that the administration will an-
nounce on December 15 retaliatory action pursuant to section 301 to take
effect on February 1, 1999, unless the EU's banana regime is in full com-
pliance with WTO rules".

4.624 In the view of the European Communities, as these examples show, both the
threat and the action violate the text, the object and purpose of Article 23 (and the related
provisions of Article 21 and 22) of the DSU. In this perspective, the statement made by
the United States according to which

"the USTR has never once made a section 304 (a) (1) determination that
US GATT or WTO agreement rights have been denied which was not
based on the results of GATT and WTO dispute settlement proceedings"

is factually incorrect, since the USTR, at least in the Banana III case, took a determina-
tion under 304 (a) (1) that US WTO agreements rights had been denied after the end of
the reasonable period of time without resorting to any WTO DS procedure on the confor-
mity of the new EC measures which repealed the legislation that an earlier panel had de-
clared incompatible with the WTO. It is also misleading, since the threat of retaliatory
action could force upon the targeted WTO Member a "mutually" agreed solution that
makes a determination under Section 304 (a) (1) unnecessary (as in the Japan - Auto
Parts Section 301 procedure).

4.625 In addition to these contradictory statements, the United States relies on some
other arguments that are, in the EC's view, also entirely unconvincing. The European
Communities believes it appropriate to briefly elaborate on certain issues raised by the
United States.
4.626 In the EC's view, the Bananas III case is an example where the USTR has made,
in order to take action under Section 301, a determination that "a foreign country [the
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European Communities] is not satisfactorily implementing a measure or agreement" (cf.
Section 306(b)(1)) and in so doing has made a determination that "shall be treated as a
determination made under section 304(a)(1)".
4.627 The European Communities argues that it should be noted that this provision in
Section 306(b)(1) contains a wholesale reference to Section 304(a)(1). It thus explicitly
includes and logically implies that a determination of a denial of US rights under the
WTO is required. In fact, it would be quite impossible under the structure of Sec-
tion 304(a)(1) to proceed immediately to a determination of an action without a prior
determination of a denial of US rights.
4.628 The European Communities points out that any other reading would lead to arbi-
trariness and to an even more serious breach of the provisions of Article 23 of the DSU
which, as the European Communities has repeatedly underlined, deals generally with all
situations (including the situation described in Article 23.2(a)) where WTO Members
"seek redress of a violation of obligations or other nullification or impairment of benefits
under the covered agreements or an impediment to the attainment of any objective of the
covered agreements". In fact, Article 23 of the DSU deals with all situations described as
a "violation" case, a "non-violation" case or "any other situation" under Article XXIII.1 of
GATT 1994.
4.629 The European Communities recalls that the fact remains that the EC's complaint is
directed against Sections 301-310 as such, and not against the application of these Sec-
tions in particular cases.  The European Communities then refers once again to the Japan
– Auto Parts case.
4.630 The European Communities recalls that the United States explained that in that
case, no determination of a denial of US rights under the GATT or the WTO was made.   
If the US statement were to be understood as implying that no determination of denial of
US rights was taken by the USTR, on the basis of the 16 May 1995 notice in the US Fed-
eral Register, the European Communities would disagree. The public announcements and
the decisions taken by the USTR were necessarily based on a substantive determination of
denial of US rights.
4.631 In the view of the European Communities, given the subject matter of the Japan -
Auto Parts case, which clearly is dealing with trade in goods, it is impossible to see how
any determination made in that case would not be governed by Article 23 of the DSU.333

In the view of the European Communities, the United States is under no circumstances
entitled to take trade sanctions in the area of trade in goods against another WTO Member
without following the requirements of Article 23 of the DSU.
4.632 The European Communities notes that, whatever the precise terms of the determi-
nation in the Japan – Auto Parts case, there can be no serious doubt that this determina-
tion was made in total disregard of the requirements of Article 23 of the DSU. It is also
clear that the determination must have been made under Section 304(a)(1).  It is logically
not possible to make a determination of action under Section 304(a)(1)(B) without a prior
determination under Section 304(a)(1)(A).

                                                                                                              

333 The European Communities is not aware of, and the United States has not shown, any applica-
tion of Sections 301-310 to situations not covered ratione materiae by one of the WTO Agreements.
Even if such a case existed, it would still not be permissible to take retaliatory action in the areas
covered by the WTO Agreements against another WTO Member.  In addition, Section 304
(a)(1)(A)(ii) no doubt applies to situations covered by the WTO Agreements: the fact that in theory it
could also be used for determinations in situations that are not covered by the WTO Agreements
does not affect its inconsistency with Article 23 of the DSU as already discussed.
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4.633 In rebutting the EC argument that Section 301 has the "illegitimate goal" of serv-
ing as a sword of Damocles, the United states observes that the European Communities
assumes that Section 301 is being used for an illegitimate purpose.  In fact, it has the le-
gitimate purpose to enforce WTO rights, in accordance with WTO procedures.  The
sword of Damocles is WTO-authorized retaliation under Article 22 when a Member has
failed to comply with DSB rulings and recommendations.  Section 301 implements this
under U.S. law.
4.634 In a question to the parties, the Panel noted its understanding that in Auto Parts
case, the US determination and action was taken based upon an investigation into the
question of whether Japan's act, policy or practice in this respect is "unreasonable or dis-
criminatory and burdens or restricts United States commerce" (referred to in Sec-
tion 301(b)), not on whether US rights under the WTO are being denied.  In response to
the Panel's question as to whether the European Communities makes an additional claim
that another aspect of Sections 301-310 – authorizing the USTR to make determinations
as to whether or not a matter falls outside the scope of the WTO Agreement – violates
DSU Article 23, and if so, whether and how this claim is included in the terms of refer-
ence of this Panel, as provided in document WT/DS152/11, in particular para. 2 thereof,
as a preliminary observation, the European Communities states that all the claims it has
made before this Panel are exclusively related to the WTO-inconsistency of Sec-
tions 301-310 of the Trade Act of 1974 as such. Reference to individual cases in which
these provisions were applied is only made as supporting evidence for the way in which
these provisions are interpreted by the US authorities, thereby constituting a coun-
ter-argument to some US assertions and not a separate claim.
4.635 In this context, the European Communities draws the Panel's attention to the dis-
tinction made between claims and supporting arguments in earlier cases. Most recently,
the Appellate Body report in the case on Guatemala – Anti-dumping duties on imports of
grey Portland cement from Mexico stated the following334:

"The 'matter' referred to the DSB, therefore, consists of two elements: the
specific measures at issue and the legal basis of the complaint (or the
claims)".

4.636 The European Communities further points out that in the EC – Bananas III case,
the Appellate Body made the following additional statement:

"Article 6.2 of the DSU requires that the claims, but not the arguments,
must all be specified sufficiently in the request for the establishment of a
panel in order to allow the defending party and any third parties to know
the legal basis of the complaint.  If a claim is not specified in the request
for the establishment of a panel, then a faulty request cannot be subse-
quently 'cured' by a complaining party's argumentation in its first written
submission to the panel or in any other submission or statement made later
in the panel proceeding".335

4.637 The European Communities goes on to state that a supporting argument, particu-
larly when made as a reaction to a contestation by the other party to the dispute, cannot on
its own be excluded as not being covered by the terms of reference of the Panel which
only deals with claims.

                                                                                                              

334 Appellate Body Report on Guatemala – Anti-dumping duties on imports of grey Portland ce-
ment from Mexico ("Guatemala – Cement), 25 November 1998, WT/DS60/AB/R, para. 72 in fine.
335 Appellate Body Report on EC – Bananas III, op. cit., para. 143.



Report of the Panel

964 DSR 2000:II

4.638 The European Communities recalls that according to the terms of reference of this
Panel as described in WTO document WT/DS152/11 of 2 February 1999, the matter re-
ferred to the DSB by the European Communities includes the violation of Articles 3, 21,
22, 23 of the DSU, Article XVI:4 of the Marrakech Agreement and Articles I, II, III, VIII
and XI of GATT 1994 by Sections 301-310 of the US Trade Act of 1974.
4.639 The European Communities also draws the Panel's attention to the fact that the
Panel itself appeared to consider the Japan – Auto Parts case to be relevant when it re-
quested Japan, in the questions asked to the third parties, to submit available documenta-
tion on this case. Moreover, the European Communities has relied on this case as a reac-
tion to the US reply to a question of the Panel.  The European Communities has moreover
already rebutted a US allegation that the situation that was at the basis of the Japan –
Auto Parts case is not covered by the terms of reference of this Panel.
4.640 The European Communities further indicates that it is important to recall the
events in the Japan – Auto Parts case. In that case, the United States announced on 16
May 1995336 that it would withhold the liquidation of customs duties on a number of
Japanese luxury cars as of 20 May 1995 and that it would impose prohibitive 100 per cent
ad valorem duties on these cars by a determination to be taken on 28 June 1995, effective
as of 20 May 1995, unless the governments of the United States and Japan could agree on
a solution of their dispute that satisfied the US car industry.337 As a consequence of the
withholding of customs liquidation, all imports in the targeted products were immediately
stopped as of 20 May 1995. The United States had not requested a dispute settlement
procedure prior to these steps.338

4.641 The European Communities notes that the United States announced measures
entering into effect on a date certain339 that a WTO Member may only take vis-à-vis an-
other WTO Member upon completion of a DS procedure pursuant to Article 3.7, last
sentence, in conjunction with Article 22 and 23 of the DSU, on the basis of an authoriza-
tion by the DSB under Article 22.2 or 22.7 of the DSU.
4.642 The European Communities points out that these measures were based on a de-
termination explicitly and specifically taken under Sections 301-310 in flagrant violation
of the WTO rules on dispute settlement, so much so that the United States itself felt com-
pelled to make a "pre-filing notification" announcing the "intention to invoke the dispute
settlement mechanism of the WTO".340

4.643 The European Communities further points out that unless there is an authorization
granted by the DSB in accordance with Articles 3.7, last sentence, and 22 of the DSU,
which in turn must be based on an earlier multilateral determination by a Panel to the
effect that a measure nullifies or impairs the benefits accruing to a WTO Member under a

                                                                                                              

336 The European Communities notes that the announcement was preceded by public statements by
the US President and the USTR to the press. Moreover, as the European Communities indicated in
its second oral submission, the US House of Representatives adopted a Resolution on the same sub-
ject supporting unilateral action announced by the US President.
337 Cf. Section 301 (c) (4).
338 The European Communities notes that the so-called "pre-filing" of the intention to invoke the
DS mechanism of the WTO which the United States communicated on 10 May 1995 to the Direc-
tor-General of the WTO does not meet the requirements under the DSU allowing it to be considered
a request for starting such a procedure.
339 Cf. the press statement of the USTR of 16 May 1995 submitted by Japan as Japan Exhibit 6
("The final determination will be made on June 28, 1995").
340 Cf. doc. WT/INF/1 of 17 May 1995, submitted by Japan (in its original form) as Japan Exhibit
4.
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covered agreement, discriminatory trade restrictions of the kind provided for under Sec-
tions 301-310 and applied by the United States in the Japan – Auto Parts case cannot
possibly be considered compatible with WTO rules.
4.644 The European Communities also notes that the United States could have been
authorized to apply its domestic legislation as it did in the Japan – Auto Parts case only
by following the prescripts of Article 23 of the DSU. However, as already mentioned
before, the United States stopped short of invoking the dispute settlement procedures of
the WTO.
4.645 The European Communities then argues that on the basis of the above and since
the European Communities has clearly referred in its request for the establishment of a
Panel to all the above-mentioned provisions of the DSU, the European Communities does
not see how it could be argued that the Panel would be acting outside its terms of refer-
ence by taking legal notice of the way in which Sections 301-310 were applied by the
USTR in the context of the Japan – Auto Parts case, in flagrant violation of precisely
these provisions of the DSU.
4.646 The European Communities indicates that the aforesaid Panel's question seems to
have as its starting point the consideration that, in the specific case at hand, a distinction
could be made between a determination of whether "Japan's act, policy or practice" in this
respect is "unreasonable or discriminatory and burdens or restricts United States com-
merce" and a determination on "whether US rights under the WTO are being denied".
4.647 The European Communities first notes that the United States, as any WTO Mem-
ber, is under no circumstances entitled to take trade sanctions against another WTO
Member, in particular in the area of trade in goods, without following the requirements
under Article 23 of the DSU, and this irrespective of the reasons that could be invoked as
a basis for such unilateral measure. The European Communities would like to draw the
Panel's attention to the fact that asserting, as the United States seems to do, that it is pos-
sible to interpret Sections 301-310 as allowing the United States to impose unilateral
retaliatory measures with respect to products, services or other rights under the covered
agreements without pursuing a DS procedure as required by Article 23 (and the related
provisions under Articles 21 and 22) of the DSU would amount to transform the unquali-
fied and unconditional obligation under Article 23 of the DSU into no more than a "best
endeavours" clause. The Panel should reject such unacceptable consequence of the ap-
proach suggested by the United States.
4.648 The European Communities secondly draws the attention of the Panel to a possi-
ble misunderstanding of the facts surrounding the Japan - Auto Parts case, on the one
hand, and to the contents of the notice published on 16 May 1995 in the US Federal Reg-
ister, on the other hand.
4.649 The European Communities recalls that in accordance with the chapeau of Sec-
tion 304(a)(1), a determination thereunder "shall" be taken "[O]n the basis of the investi-
gation initiated under section 302".
4.650 The European Communities points out that according to the notice published in
the US Federal Register on 13 October 1994,341 the initiation of the investigation was
aimed at "certain acts, policies and practices of the Government of Japan that restrict or
deny US auto parts suppliers' access to the auto parts replacement and accessories market
("after-market") in Japan". The issue thus was, in the USTR's own language, a restriction
or denial of "US auto parts suppliers' access" to the "after-market". A denial or restriction

                                                                                                              

341 Japan Exhibit 1.  The notice was explicitly based on Section 302.
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of market access of products corresponds to the typical violation of obligations under the
GATT 1947 and 1994.
4.651 The European Communities contends that this view is confirmed by the USTR
itself. Prior to the publication of the 16 May notice, in its 10 May 1995 "pre-filing notifi-
cation" to the Director-General of the WTO,342 the USTR wrote: "I am writing you today
to give pre-filing notification of the intention of the United States to invoke the dispute
settlement mechanism of the WTO to challenge the discrimination against the United
States and other competitive foreign products in the market for automobiles and automo-
tive parts in Japan".
4.652 In the view of the European Communities, it would thus simply be beyond reason
to claim that that issue could be something separate from matters concerning the violation
of GATT/WTO obligations, or, in the Section 304 language, "that rights to which the
United States is entitled under any trade agreement are being denied".
4.653 The European Communities further notes that the notice published on 16 May
1995,343 which is apparently the source of the quotation in the chapeau of this question,
should not be taken as the exclusive source for a correct understanding of the legal situa-
tion in the Japan - Auto Parts case. In the attempt to justify its actions in the WTO con-
text, given the strong criticism to which it was subject as a result of its decision,344 the
United States clearly tried to hide the impact of the violation of the WTO rules, in par-
ticular of Article 23 of the DSU.345 In the 16 May notice, even though reference is made
to the investigation under section 302 as it appeared in the 13 October notice, the conclu-
sion is not "based on" that investigation that, as the European Communities just recalled,
would have required a determination of denial of rights "to which the United States is
entitled under any trade agreement".
4.654 The European Communities argues that the attempt to hide the true nature of the
"determination" must fail also on the basis of the text of Section 301 itself, in particular
under the definitions contained in Section 301(d).346 These definitions correspond pre-
cisely to what is described as a "violation" case, a "non-violation" case or "any other
situation" under Article XXIII.1, (a) to (c), of the GATT 1994 and the consistent practice
of the GATT 1947 and the WTO panels. These definitions describe without any doubt

                                                                                                              

342 The European Communities notes that this letter was distributed as WTO document WT/INF/1
on 17.5.1995 to all WTO Members.
343 Japan Exhibit 7.
344 The European Communities notes that Japan requested consultations under Article XXII of the
GATT which included the issue of the compatibility of Sections 301-310 with Article 23 of the DSU
(see WTO doc. WT/DS6/5 of 27 June 1995). In an earlier statement, supported by other WTO Mem-
bers, Japan made clear that "If the USG faithfully follows the WTO dispute settlement procedures,
there is no need to announce unilateral measures under Section 301 without recourse to the WTO
process. Indeed, the Section 301 statutory deadlines will force action even before the WTO proce-
dures have been genuinely concluded" (WTO document WT/INF/2 of 22 May 1995).
345 The European Communities notes that the so-called "pre-filing of intention" to consult under the
WTO dispute settlement procedures provides already sufficient evidence of this US attitude.
346 Section 301 (d) provides for definitions of what is "discriminatory" or "unreasonable" practice
by a foreign country.  Section 301(d)(5) provides that "Acts, policies, and practices that are dis-
criminatory include, when appropriate, any act, policy, and practice which denies national or
most-favoured-nation treatment to United States goods, services, or investment".  Sec-
tion 301(d)(3)(A) provides that "an act, policy or practice, is unreasonable if the act, or policy, or
practice, while not necessarily in violation of, or inconsistent with, the international legal rights of
the United States is otherwise unfair and inequitable".



US - Section 301 Trade Act

DSR 2000:II 967

also a situation that is objectively covered by Article 23, paragraphs 1 and 2 of the DSU,
according to which

"(1) when Members seek redress

- of a violation of obligations or

- other nullification or impairment or

- an impediment to the attainment of any objective of the covered
agreements

(2) 'In such cases, Members shall' follow the prescripts of Article 23.2 (a) to
(c)".

4.655 The European Communities considers that the United States itself has confirmed
the above-mentioned interpretation when it affirmed that:

"[I]n Japan - Film, the USTR determined pursuant to Sec-
tion 304(a)(1)(A)(ii) that certain acts, policies, and practices of the Gov-
ernment of Japan were unreasonable and burden or restrict US commerce
and that these acts should be addressed by (1) seeking recourse to WTO
dispute settlement procedures to challenge the Japanese measures …".

4.656 The European Communities points out that the Panel is aware, the United States
decided (correctly in that case) to pursue a DS procedure against Japan based on Arti-
cle XXIII.1 (b) of GATT 1994 ("non-violation" case).347 The European Communities
does not understand how the United States could claim now that the same Sec-
tion 304(a)(1)(A)(ii) would allow it to act unilaterally outside the obligatory WTO proce-
dures thus disregarding its unqualified and unconditional obligations pursuant to Arti-
cle 23 of the DSU.
4.657 The European Communities then concludes that whatever the precise terms of the
determination in the Japan – Auto Parts case, there can be no serious doubt that this de-
termination was made in total disregard of the requirements of Article 23 of the DSU.
4.658 In the light of the above, the European Communities repeats that it does not make
an additional claim in relation to the Japan - Auto Parts case, other than those already
mentioned. Under these circumstances, there is no need for the European Communities to
respond in detail to sub-questions (b) and (c).
4.659 In response to the same Panel's question (whether the European Communities, in
referring to the "unreasonableness" determination under Section 301(b) in Japan – Auto
Parts, was making an additional claim within the terms of reference), the United States
considers that it is for the European Communities to say whether it is making this claim.
If, indeed, its response is that the European Communities is making such a claim, the
United States would need an opportunity to respond.  However, as question (b) recog-
nizes, this claim, if asserted, would raise an issue not within the Panel's terms of refer-
ence.  Any such claim would, in fact, be additional to those raised by the European Com-
munities in this dispute.
4.660 The United States contends that there the European Communities requests find-
ings concerning alleged violations of DSU Article 23.2(a) and (c) based on arguments that
Sections 304(a)(2)(A) and 306(b) require the USTR to make determinations and to im-
plement action regarding and in connection with WTO Agreement rights without
DSB-adopted findings or DSB authorization.  In paragraph 77, the European Communi-
ties also requests a finding that Section 306(b) is inconsistent with "one or more" GATT
1994 provisions for unspecified reasons, and a ruling to be made "on the basis of these

                                                                                                              

347 Japan - Measures Affecting Consumer Photographic Film and Paper, WT/DS44.
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findings" that the US has acted inconsistently with WTO Agreement Article XVI:4 "by
failing to bring the Trade Act of 1974 into conformity with" DSU Article 23 and the
GATT 1994.
4.661 The United States claims that Article 23.2 sets forth requirements on how a Mem-
ber may make determinations and suspend concessions when that Member is seeking the
redress of a "violation of obligations or other nullification or impairment of benefits under
the covered agreements".348 Moreover, Article 23.2(a) by its terms deals only with deter-
minations "to the effect that a violation has occurred".  It does not deal with determina-
tions that a violation has not occurred or has not been confirmed, or with determinations
unrelated to WTO Agreement rights.
4.662 The United States points out that no determination relating to WTO Agreement
rights was made in the Japan - Auto Parts case.  As the question notes, the determination
in that case involved the issue of whether Japan's acts, practices and policies were "unrea-
sonable", not whether US rights under the WTO had been denied.  Any claim in connec-
tion with the Auto Parts case thus would bear no relationship to any of the EC claims
relating to Article 23.  In addition, the EC's claim relating to Auto Parts does not relate to
the EC's claim concerning alleged violations of GATT 1994 by Section 306.  The Auto
Parts case did not involve Section 306 in any way.
4.663 The United States goes on to state that this claim would not be within the Panel's
terms of reference, which relate only to the Section 301-310 legislation as such, and not
any particular application of that legislation.349 If the European Communities does take
the position that it is asserting this claim, the United States requests a preliminary ruling
from the Panel that it is not within the terms of reference.  The United States requests that
the Panel render such a ruling before addressing the merits of the claim.
4.664 The United States further notes that the EC's panel request provides that, "this
legislation does not allow the United States to comply with the rules of the DSU and the
obligations of GATT 1994", that "this legislation" is inconsistent with various WTO pro-
visions, and that "this legislation" nullifies and impairs benefits accruing to the European
Communities.350 The European Communities has emphasized over the course of these
proceedings that it is the legislation, and not any particular application of that legislation,
which is in the terms of reference of this case.351 As a result, the panel may not examine
the Auto Parts case or the EC's claim that a decision in the context of that case not to
bring a WTO case is somehow WTO-inconsistent.
4.665 In the view of the United States, the Autos 302 investigation is also outside the
panel's terms of reference because it does not relate to the aspects of Sections 301-310
which the European Communities describes in its panel request. There it states,

"By imposing specific, strict time limits within which unilateral determi-
nations must be made that other WTO Members have failed to comply
with their WTO obligations and trade sanctions must be taken against

                                                                                                              

348 DSU, Article 23.1.  The United States notes that Article 23.2 is prefaced with the phrase, "In
such cases".
349 The United States notes that indeed, no specific Section 302 investigation is within the Panel's
terms of reference.
350 WT/DS152/11.
351 The United States points out that the European Communities argues that it is of little importance
what the USTR has actually done in [individual cases]".  The European Communities makes this
point to suggest that even the Trade Representative's exercise of any discretion under the statute is
unacceptable, but it more accurately supports the point that how the Trade Representative exercises
her discretion in a given case is not conclusive as to what is commanded by the statute).
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such WTO Members, this legislation does not allow the United States to
comply with the rules of the DSU and the obligations of GATT 1994 in
situations where the Dispute Settlement Body (DSB) has, by the end of
those time limits, not made a prior determination that the WTO Member
concerned has failed to comply with its WTO obligations and has not
authorized the suspension of concessions or other obligations on that ba-
sis".352

4.666 The United States contends that thus, the aspects of Sections 301-310 within the
terms of reference of this dispute are provisions relating to deadlines and how these dead-
lines allegedly mandate determinations and actions inconsistent with the DSU and GATT
1994 because they are not based on DSB-adopted findings or DSB authorization.  Indeed,
that is precisely the focus of the European Communities.  The EC's Auto Parts claim is
completely unrelated to the EC's claim that Section 301 deadlines allegedly do not allow
determinations and actions to be made with DSB approval, and relates to determinations
under Section 301(b), which do not relate to WTO rights and obligations.  The mere ex-
istence of such determinations in Sections 301-310 is nowhere addressed in the terms of
reference.
4.667 The United States further indicates that the introduction of a new claim at the
second panel meeting raises serious due process concerns which should, on that basis
alone, lead the Panel to reject consideration of the EC's Auto Parts claim.  The United
States notes that not only was the EC's claim raised for the first time at the Second Meet-
ing of the Panel, but it was raised extemporaneously.  The opportunity to respond effec-
tively was thus further limited.  These due process concerns require that the United State
be given an opportunity to respond to this claim, if asserted by the European Communi-
ties and if the Panel concludes it is within the terms of reference.
4.668 In the view of the United States, the European Communities has attempted to
expand the nature of its arguments beyond the straightforward textual analysis contem-
plated in its panel request and advanced later.  That analysis involved the question of
whether the time frames in Sections 301-310 "do not allow" the USTR to make determi-
nations and to take action in accordance with DSU rules.  The EC's argument has since
expanded to include the notion that the statute's mere existence threatens "security and
predictability" and discussions of specific applications of Sections 301-310 not within the
terms of reference for the sole purpose of distracting the Panel from its legal analysis.
Nevertheless, even these arguments could be addressed to the extent included in submis-
sions prior to the Second Meeting of the Panel.  To raise a new issue at the Second
Meeting for the first time denies a defending party any effective opportunity to rebut or
consider the argument.  This is particularly a problem with respect to the EC's new claim,
since it is so vague and poorly defined.
4.669 In addition, the United States notes that the evidence submitted in connection
with the EC's extemporaneous introduction of its claim must be excluded from the record
on the basis of Rule 12 of the Panel's Working Procedures.  The panel must abide by the
procedures it laid down at the outset of this proceeding.  That rule states that, "Parties
shall submit all factual evidence to the Panel no later than the first substantive meeting,
except with respect to evidence necessary for purposes of rebuttal submissions, answers to
questions or comments on answers provided by others".353 The evidence submitted by the
European Communities in connection with the EC's new claim is not necessary for rebut-

                                                                                                              

352 WT/DS152/11 (emphasis added).
353 Working Procedures for the Panel, Rule 12 (19 April 1999).
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tal, for answers to questions or for comments on those questions.  It is particularly inap-
propriate for the European Communities to have introduced this claim and supporting
evidence at the second substantive meeting because this information was equally available
at the outset of this case and relates to an incident a number of years in the past.

(c) Discretion with Respect to the Timing of
Determination and Other Issues Relating to Time
Frames

4.670 The European Communities considers that the DSU does not provide Members
with the assurance that the DSB will adopt findings on their complaints within that time
frame. The DSU allots to each stage in the dispute settlement proceeding a minimum or
maximum period of time.354

4.671 The European Communities claims that according to Article 5.4 of the DSU, "the
complaining party must allow a period of 60 days after the date of receipt of the request
for consultations before requesting the establishment of a panel".  The request for the
establishment of the panel must be submitted at least 10 days before the meeting of the
DSB.355 Since the DSB normally meets at monthly intervals, the first meeting at which the
request for the establishment of the panel can be considered will thus take place between
10 days and one month after the end of the consultation period.
4.672 The European Communities states that Article 6.1 of the DSU provides that, upon
request, "a panel shall be established at the latest at the DSB meeting following that at
which the request first appears as an item on the DSB's agenda …" and that "a meeting for
this purpose shall be convened for this purpose within 15 days of the request …".
4.673 Further, the European Communities argues that according to Article 20 of the
DSU, the maximum period between the establishment of the panel and the adoption of the
Appellate Body report is normally 12 months. However, this maximum period is extended
by up to three months if the panel makes use of its right under Article 12.9 of the DSU to
delay the circulation of its report and by a further period of up to 30 days if the Appellate
Body extends its proceedings in accordance with Article 17.5 of the DSU.  The total pe-
riod thus is 15 months plus 30 days, or about 16 months.

Phase Months Days
Consultations 60
From end of consultation period to
establishment of a panel

1 15

From establishment of the panel to the
adoption of the Appellate Body report

15 30

TOTAL 16 105

4.674 The European Communities then considers that even on the assumption that all
the Dispute Settlement organs of the WTO act within the period of time allotted to them
under the DSU, a period of 19 ½ months is at the disposal for the normal operation of a
given dispute settlement procedure. This is without prejudice to the possibility for the

                                                                                                              

354 These time limits are summarised for the convenience of the Panel as EC Exhibit II.
355 The European Communities refers to Rules 2 and 4 of the rules of procedure of the General
Council which are applicable to the DSB pursuant to Rule 1 of the rules of procedure of the Dispute
Settlement Body.
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parties, and in particular for the complainant, to extend, at their discretion, these deadlines
beyond the 19 1/2 months period allocated to the dispute settlements organs.
4.675 The European Communities then concludes that the USTR is therefore mandated
by Section 304(a)(2)(A) to make a determination on the United States' denial of rights
under a WTO agreement within a time frame that is shorter than the time frame within
which it can reasonably expect DSB findings on that matter.
4.676 The European Communities, however, stresses that this is the most important
issue in this respect, a possible delay in the dispute settlement proceedings does not give
the United States the right to revert to unilateralist. As a result of the Uruguay Round, the
United States has undertaken an unqualified and unconditional international obligation
not to revert to unilateral determinations and actions.  As was already mentioned in para.
10 above, the deal was struck on the basis of a concession by the European Communities
and other Uruguay Round participants allowing for binding dispute settlement against a
commitment by the United States to refrain from unilateral determinations and section
301-type trade restrictions without multilateral authorization.  By imposing an obligation
upon USTR to determine in all cases within 18 months of the request for consultations
whether the United States' WTO rights are being denied without awaiting the conclusion
of the relevant DS procedures, the United States is clearly in breach of this unconditional
obligation, and in particular of Article 23.2(a) of the DSU.
4.677 The United States responds that even if the European Communities were per-
mitted to assume that the USTR's determination under Section 304(a)(1) will always be
affirmative, its analysis of the time frames under Section 304(a)(2)(A) and whether they
conflict with those in the DSU is incorrect.  The United States specifically considered
DSU time frames when Sections 301 - 310 were amended in 1994, and these time frames
are compatible with those in Section 304(a)(2)(A).356

4.678 The United States goes on to argue that the European Communities focuses on
whether the USTR's determination must, because of the 18-month time frame in Sec-
tion 304(a)(2), occur before DSB adoption of panel and dispute settlement findings in
those instances in which dispute settlement proceedings require the maximum period
provided for in the DSU.  According to the European Communities, because Section 303
requires that the USTR request consultations on the date a Section 302 investigation is
initiated, and because a determination must be made no later than 18 months after the
investigation is initiated, the USTR must necessarily make its determination before DSB
adoption in some cases.
4.679 In the view of the United States, the EC's claim is based on its conclusion that,
under the DSU, the maximum period from a request for consultations until DSB adoption
of panel and Appellate Body findings is 19 ½ months.  The European Communities as-
sumes not only that the panel and Appellate Body require the maximum time authorized
under the DSU for their deliberations and report preparations, but that DSB meetings are
held on the final day allowed under the DSU to establish the panel, to adopt the panel
report (and thereby establish the deadline for an appeal), and to adopt the Appellate Body
report.
4.680 The United States argues that the European Communities has however simply
miscalculated the deadlines under the DSU.  First, the European Communities has erro-

                                                                                                              

356 The United States refers to Statement of Administrative Action, op. cit., p. 360 (US Exhibit 11),
as describing amendments to "section 304 … and section 305 … to ensure that the timetables for
investigations and determinations under the enforcement provisions of U.S. trade laws allow DSU
dispute settlement proceedings to be completed before trade sanctions may be imposed".
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neously assumed that the normal period for panel proceedings may be extended by three
months pursuant to DSU Article 12.9, rather than the actual figure of two months or
less.357 Thus, even if the EC's other assumptions were correct, the maximum period for
dispute settlement proceedings under Article 20 would be between 17 months and three
weeks and 18 ½ months, and not 19 ½ months.358

4.681 The United States further claims that even this 18 ½ month time frame is longer
than that provided for in the DSU.  This is because the European Communities assumes a
longer period than it may (1) between the completion of consultations and the DSB
meeting at which the panel request first appears on the agenda, and (2) between circula-
tion of the panel report and the DSB meeting at which the report is scheduled for adop-
tion (which establishes the deadline for an appeal).  With respect to the DSB meeting at
which the panel request first appears on the agenda, the European Communities ignores
footnote 5 to DSU Article 6.1, which requires a DSB meeting to be convened to consider
panel establishment within 15 days of a request.359 Thus, the European Communities may
not assume that the first DSB meeting after the consultation period will take place 30 days
after the conclusion of the consultation period, or that the period for establishment of the
panel will require one and a half months, rather than one month.
4.682 The United States considers that likewise, the European Communities ignores the
fact that a Member may, at any time, request that a DSB meeting be held.360 Both for this
reason and because DSB meetings generally take place on a monthly basis, the European
Communities may not assume that the DSB meeting at which the panel report is sched-
uled for adoption will take place 60 days after circulation.
4.683 The United States points out that while it is not unreasonable for the European
Communities to assume that certain aspects of the dispute settlement schedule are beyond
the control of the United States (consultation period under Article 4.7, panel deadline
under Article 12.9, Appellate Body deadline under Article 17.5), the European Commu-
nities may not assume that the United States would not act to expedite the dispute settle-
ment schedule were this necessary to ensure that US determinations under Section 304 are
fully consistent with US DSU obligations.361 Thus, for purposes of comparing Sec-

                                                                                                              

357 In the US view, the European Communities appears to have incorrectly assumed that the six
month figure referred to in the first sentence of Article 12.9 was measured on the same basis as the
nine month figure in the second sentence.  In fact, the six-month figure in the first sentence is, as
indicated in Article 12.8, measured from panel composition to issuance of the report to the parties,
while the nine month figure is measured from establishment of the panel to circulation of the report
to the Members.  Since panel composition may require a month (DSU Article 8.7), and, under DSU
Appendix 3 guidelines (para. 12(k)), the period between issuance of the report to the parties and
circulation to the Members is two to three weeks, the actual extension provided for under Arti-
cle 12.9 is at most two months (assuming no time between issuance to the parties and circulation to
Members), and arguably 1 month and one week (assuming a three week period before the panel
report is circulated to Members).
358 The United States refers to the above footnote.
359 DSU Article 6.1 and footnote 5.
360 The United States claims that Rules 1 and 2 of the rules of procedure of the General Council,
which are applicable to the DSB pursuant to Rule 1 of the rules of procedure of the Dispute Settle-
ment Body.
361 Again, the United States claims that it is not in fact necessary for it to request DSB meetings
prior to those normally scheduled because the Trade Representative is not required under Sec-
tion 304(a)(1) determine that US agreement rights have been denied.
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tion 301 time frames with the maximum period provided for dispute settlement proceed-
ings under the DSU, the relevant period is 16 months and 20 days.362

4.684 The United States further argues that even if it were assumed that the United
States could not expedite the DSB meeting schedule, and that the maximum period under
the DSU for dispute settlement proceedings were more than 18 months, the European
Communities would still be incorrect in concluding that Section 304(a)(2)(A) precludes
the USTR from issuing her determination after DSB adoption of Appellate Body findings.
This is because the United States may, under US law, request WTO dispute consultations
prior to initiating a Section 302 investigation.  Nothing in Sections 301-310 prevents this,
and the USTR has in fact done so.363

4.685 The United States then states that Section 302(a)(2) provides the USTR 45 days
from the filing of a petition to determine whether she will initiate an investigation, during
which period the USTR is free to request dispute settlement consultations.364 Moreover,
under Section 302(b), the USTR is free to self-initiate an investigation at any time; in
such a case, there is nothing preventing the USTR from first requesting dispute settlement
consultations.365

4.686 The United States emphasizes that to meet its burden with respect to Sec-
tion 304(a)(2)(A), the European Communities must demonstrate that it would not be pos-
sible366 under the 18-month time frame in that section for the USTR to issue a
WTO-consistent determination.  In addition to the reasons set forth above with respect to
the determination itself and the EC's miscalculation of DSU deadlines, the European
Communities has failed to meet its burden because it has not established why the USTR
could not initiate a Section 301 investigation several weeks after a US request for WTO
dispute settlement consultations, thereby allowing for DSB adoption of panel and Appel-
late Body findings within the 18-month period provided for under Section 304(a)(2)(A).
4.687 The United States further claims that even if it were assumed that Sec-
tions 301-310 preclude the USTR from requesting consultations prior to initiating a Sec-
tion 302 investigation, that the USTR could not expedite the DSB meeting schedule, and
that the maximum period for dispute settlement were 18 ½ months, this would still mean
that the USTR would always have the benefit of circulated Appellate Body findings when

                                                                                                              

362 US Exhibit 2.
363 The United States, as an example, Initiation of Section 302 Investigation and Request for Public
Comment: Japan Market Access Barriers to Agricultural Products, 62 Fed. Reg. 53853 (1997) (US
Exhibit 8) (consultations under DSU requested April 7, 1997, investigation initiated on October 7,
1997); Korea's Restrictions on Imports of High Quality Beef; Notice of Initiation, 53 Fed. Reg.
10995 (1988) (US Exhibit 9) (GATT 1947 Article XXIII:1 consultations held February 19-20, 1988
and March 21, 1988, investigation initiated on March 28, 1988).  
364 Section 302(a)(2), 19 U.S.C. § 2412(a)(2).
365 Section 302(b)(1)(A), 19 U.S.C. § 2412(b)(1)(A).  The United States points out that just as the
European Communities has authority under its Article 133 procedures to undertake dispute settle-
ment proceedings without resorting to the procedures set forth in its Trade Barrier Regulation, see
Section IV.D below, the Trade Representative and her office have independent authority to act for
the United States at the WTO, including activities relating to dispute settlement proceedings such as
requesting and holding consultations.  See 19 U.S.C. § 2171(c)(1) (1998); Reorg. Plan No. 3 of
1979, 44 Fed. Reg. 69273 (1979); 19 C.F.R. § 2001.3(a) (1998).
366 The United States cites Panel Report on US – Superfund, op. cit., para. 5.2.9; Panel Report on
Thai – Cigarettes, op. cit., para. 86.
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she makes her determination.367 Moreover, in light of the negative-consensus rule of DSU
Article 17.14, the USTR would also know that the DSB would adopt the reports of the
panel and/or Appellate Body when it meets, and would also know the date of that meet-
ing.368

4.688 In the view of the United States, the goal of Article 23.1 is to ensure that WTO
Members resort to multilateral dispute settlement procedures, and it is difficult to under-
stand how this goal would be frustrated if the United States were to follow such proce-
dures through to their conclusion and state what every WTO Member would already
know – that US WTO rights had been denied, and that the DSB would shortly adopt that
conclusion.  Thus, even if (as is not the case) the USTR were required under US law to
make an unqualified affirmative determination under Section 304(a)(1) based on favor-
able, but unadopted, panel and Appellate Body findings, such a determination would not
be inconsistent with the goal of Article 23 – multilateral determinations of violations.
4.689 The United States further stresses that nothing in Sections 301-310 compels the
USTR to make a determination that US agreement rights have been denied in the absence
of adopted Appellate Body or panel findings, nor do Sections 301-310 compel the USTR
to wait until the initiation of a Section 302 investigation to request dispute settlement
consultations.  Moreover, the European Communities is incorrect in claiming that the
time frames for dispute settlement under the DSU are longer than 18 months.  The Euro-
pean Communities has therefore not demonstrated that Section 304(a)(2)(A) precludes the
USTR from fully complying with the letter and spirit of DSU Article 23.
4.690 In response to the Panel's question on the precise basis under Section 304, or any
other legal basis, for the United States to argue that unless WTO procedures are com-
pleted, the USTR is precluded from making a determination of violation, the United
States argues that Section 304(a)(1) requires that determinations under that section be
made "on the basis of the investigation initiated under Section 302 and the consultations
(and the proceedings, if applicable, under section 303)".  The "proceedings" under Sec-
tion 303 are dispute settlement proceedings.369 Moreover, such proceedings would be
"applicable" in any case involving a trade agreement, since Section 303 requires that dis-
pute settlement procedures under a trade agreement be invoked in any case involving a
trade agreement, if no mutually acceptable resolution has been achieved.370

4.691 The United States notes that Section 304(a)(2) specifies the timing of the USTR's
determinations under Section 304(a)(1).  Under this provision, the USTR must make her
determination under Section 304(a)(1) by the earlier of 30 days after the conclusion of
dispute settlement proceedings or 18 months after initiation of an investigation. The
18-month time frame permits the USTR to base her determination on adopted panel and

                                                                                                              

367 In the US view, assuming a maximum of 18 ½ months from the consultation request to DSB
adoption, the Appellate Body report would be issued no later than 17 ½ months after the request for
consultations.  See DSU Article 17.14.
368 According to the United States, if a regularly scheduled DSB meeting were not scheduled to take
place within 30 days following circulation of the Appellate Body report to Members, such a meeting
would be scheduled.  DSB Article 17.14 and footnote 8.
369 The United States claims that Section 303(a)(2) provides that if dispute settlement consultations
under a trade agreement have not resulted in a mutually acceptable resolution, the USTR shall re-
quest "proceedings" under the "formal dispute settlement procedures provided under such agree-
ment".
370 Ibid.
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Appellate Body findings in all cases.371 The United States specifically considered DSU
time frames when amending Section 304 in 1994 to ensure the compatibility of Sec-
tion 304 time frames with those in the DSU.372

4.692 The United States examines the numerous assumptions on which the EC argument
rests.  US Exhibit 10 summarizes these assumptions.  The United States argues that for
each EC claim, all of the EC's assumptions must be correct for it to prevail, but none of
them is correct.
4.693 In the view of the United States, the first set of EC assumptions relates to its claim
that Section 304 mandates a violation of DSU Article 23.2(a).  The European Communi-
ties argues that Section 304 requires the USTR to make a determination that US trade
agreement rights have been violated within 18 months of initiation of a Section 302 in-
vestigation, while the DSU provides for a longer period for completion and adoption of
panel and Appellate Body proceedings in some instances.
4.694 The United States notes that these EC assumptions relate to the time frames in
Section 301 and the DSU.   However, because Section 304 does not mandate an affirma-
tive determination, these time frames  are simply not relevant to the Panel's decision.
Nevertheless, even were this not so, the 18-month time frame in the statute would not
prevent the USTR from complying to the letter with DSU rules and procedures.  The EC's
calculation of the time by which a panel may extend its proceedings is incorrect by one
month.  Moreover, the European Communities ignores the fact that DSB meetings nor-
mally are held monthly and instead assumes that DSB meetings would not be held until
the final day permitted under the DSU.  The European Communities also assumes that the
United States would not attempt to affect the schedule of DSB meetings.  Finally, the
European Communities ignores the fact that Sections 301-310 do not preclude the USTR
from initiating dispute settlement proceedings before initiating a Section 301 investiga-
tion.   Thus, wholly apart from the fact that the European Communities cannot assume
that the USTR will always make an affirmative determination, the time frames in the US
statute do, in fact, permit the USTR to base her determination on adopted panel and Ap-
pellate Body findings.  The DSU time frames were negotiated with this 18-month time
frame in mind, and the European Communities and others were well aware of this fact
during the Uruguay Round.
4.695 The European Communities notes that the European Communities and the
United States differ on certain timeframes under the DSU.
4.696 The European Communities notes that as to this time frame, the United States
claims that the total length is 18 months while the European Communities claims that the
total length is 19 ½ months. This difference arises from different assumptions on the
length of time it takes to establish and compose Panels.
4.697 The European Communities rebuts the US assumption that all the panels that it
requests the DSB to establish are composed as a result of two special meetings of the
DSB convened in accordance with Article 6.1 of the DSU.  This provision provides that,
upon request,

                                                                                                              

371 The United States refers to US Exhibit 2.  As explained there, the European Communities has, in
paragraph 77 of its First Submission, miscalculated the time frames provided for under the DSU.
372 Statement of Administrative Action at 360, reprinted in H.R.  Doc. No. 103-316, at 1029 (US
Exhibit 3) (describing amendments to "section 304 . . . and section 305 . . .  to ensure that the time-
tables for investigations and determinations under the enforcement provisions of U.S. trade laws
allow DSU dispute settlement proceedings to be completed before trade sanctions may be im-
posed".).
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"a Panel shall be established at the latest at the DSB meeting following
that at which the request first appears as an item on the DSB's agenda …".
and that "a meeting for this purpose shall be convened for this purpose
within 15 days of the request …".

4.698 The European Communities indicates that it interprets the terms "for this purpose"
to refer to the second meeting of the DSB at which the panel must be established. This is
in conformity with the consistent practice of the WTO Members and of the DSB. The
complainant can thus not request two special DSB meetings benefiting from the compul-
sory reduced time of convocation, as the United States assumes, but only one. Since the
DSB normally meets once a month (but not necessarily every month, as during August
and at the end of the year DSB meetings are rarely held), the complainant can for these
reasons not expect the establishment of the Panel until one month + 15 days have lapsed.
4.699 The European Communities notes that the United States claims that it can at any
time request a special meeting of the DSB. However, the United States has a right to a
special meeting (i.e. benefiting from the compulsory reduced time of convocation) only in
the circumstances foreseen in the DSU and can therefore not count on two special DSB
meetings.
4.700 Moreover, the European Communities points out that the United States makes the
assumption that it will in all cases request two special meetings in anticipation of later
delays. The US assumption is based on a logical non-sequitur. The anticipation of the
delays would be put in practice without knowing whether any delay at all would appear in
the course of the procedure. The panelists in the EC – Hormones (US) case, for example,
could not have anticipated the duration of the procedure before they actually started it and
recognized the need to request expert advice on extremely sensitive and complicated sci-
entific issues brought to their attention. Consequently, the US assumption could only be
credible if it could show that it pursued a systematic policy of shortening the procedural
deadlines by anticipation. However, the United States has not shown (and cannot show) it
pursued such a systematic practice.
4.701 The European Communities further notes that the second source of discrepancy
can be found in the different assumptions regarding the length of the extension period
under Article 12.9 of the DSU.
4.702 The European Communities recalls that the United States assumes that the com-
position of the Panel takes one month and that the actual extension provided for under
Article 12.9 is therefore only two months.
4.703 The European Communities argues that here it assumed that the Panel is com-
posed shortly after it has been established (for instance, there was no disagreement on the
composition between the parties). Under the EC's assumption, the two starting dates for
calculating the six-month and the nine-month periods referred to in Article 12.9 are close
to one another so that the period of extension available to the Panel effectively remains
three months.
4.704 The European Communities is further of the view that the United States' claims
are based on a misrepresentation of the discretion available to the United States under the
legislation at issue. Under Sections 301-310, the USTR must determine within specified
time frames whether United States' rights under a WTO agreement are being denied and
whether a failure to implement DSB recommendations has occurred.373

4.705 The European Communities challenges the US claim that the USTR has the right
not to make any determination at all or to decide to postpone the determination so as to

                                                                                                              

373 In particular Sections 304(a)(1) and 306 (b).
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await the completion of WTO proceedings.  There is nothing in the text of Sec-
tions 301-310 to support this claim. The explicit requirements to make a determination
within a specified time frame whether the United States' WTO rights are being denied or a
failure to implement DSB recommendations has occurred would be completely frustrated
if they were deemed fulfilled by a decision to postpone the determination.
4.706 The European Communities maintains that it is irrelevant whether the USTR has
decided in a few individual cases to postpone her determination beyond the deadlines
foreseen in Sections 301-310. Both parties agree that the issue in this dispute is the legis-
lation of the United States, not its actual application. The European Communities would
like to recall in this context the following ruling of the GATT panel on United States -
Measures Affecting Alcoholic and Malt Beverages (Beer II):

"Even if Massachusetts may not currently be using its police powers to
enforce this mandatory legislation, the measure continues to be mandatory
legislation which may influence the decisions of economic operators.
Hence, a non-enforcement of a mandatory law in respect of imported
products does not ensure that imported beer and wine are not treated less
favourably than like domestic products to which the law does not ap-
ply".374

4.707 The European Communities recalls the arguments that the United States presented
to the WTO panel on India - Patents (US):

"The mailbox system … had a rationale common to many other WTO ob-
ligations, ‘namely to protect expectations of the contracting parties as the
competitive relationship between their products and those of other con-
tracting parties'. The Superfund report had established clearly the impor-
tance of ‘creat[ing] the predictability needed to plan future trade.' … De-
spite India's claim that it had decided for the moment not to enforce the
mandatory provisions of ... its Patent Act ... that 'measure continues to be
mandatory legislation, which may influence the decisions of economic op-
erators.' The economic operators in the present case - potential patent ap-
plicants - had no confidence that a valid mailbox system had been estab-
lished ... To paraphrase the Beer II panel, a non-enforcement of a man-
datory law that violated a WTO obligations did not ensure that the obli-
gation was not being broken".375

4.708 The European Communities then argues that the provisions of Sections 301-310
stipulating WTO-inconsistent action would thus remain WTO-inconsistent even if the
USTR did not enforce them at all.376

4.709 The European Communities agrees that the time limits set out in the DSU are not
"legally binding" in the sense that they affect neither the obligations under Article 23 of
the DSU nor the validity of the act of the judicial organs subject to the time limits. On this
issue, the European Communities would like to draw the Panel's attention to the follow-
ing.
4.710 The European Communities points out that the arbitrators' decision on the EC
banana regime was submitted on 9 April 1999. According to Article 22.6 of the DSU,

                                                                                                              

374 Panel Report on US – Malt Beverages, op. cit., p. 290 at BISD 39S.
375 Panel Report on India – Patents (US), op. cit., para. 4.4 (footnotes omitted, underlining added).
376 In the EC's view, this is the way in which the law was applied in a number of cases (e.g. Japan -
Autos and Auto Parts and EC - Bananas). Their non-application in a few other cases, in contradic-
tion with the plain language of the law, cannot demonstrate their WTO-consistency.
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their work should have been completed on 3 March 1999, that is 60 days after 1 January
1999, the date on which the implementation period accorded to the European Communi-
ties expired.  The arbitrators explained in their decision that this delay did not have any
impact on the validity of that decision:

"On the face of it, the 60-day period specified in Article 22.6 does not
limit the jurisdiction of the Arbitrators ratione temporis.  It imposes a
procedural obligation on the Arbitrators in respect of the conduct of their
work, not a substantive obligation in respect of the validity.  In our view,
if the time-period of Article 17.5 and Article 22.6 of the DSU were to
cause the lapse of the authority of the Appellate Body or the Arbitrators,
the DSU would have explicitly provided so. Such a lapse of jurisdiction is
explicitly foreseen, e.g. in Article 12.12 of the DSU which provides that
"if the work of the Panel has been suspended for more than 12 months, the
authority for establishment of the Panel shall lapse".377

4.711 The European Communities notes that the Arbitrators thus considered that the
DSU provisions imposing time limits relate exclusively to their work and not to the sub-
stantive validity of its result. They expected the DSB to authorize the suspension of con-
cessions and other obligations on the basis of their decision even though it had been made
available after the time limits foreseen in Article 22.6. The DSB authorized the suspen-
sion on 19 April 1999, thereby indicating that its jurisdiction to grant such an authoriza-
tion is not time-bound.
4.712 The European Communities further argues that in domestic law, a "provision in a
statute, rule of procedure, or the like, which is a mere direction or instruction ... involving
no invalidating consequences for its disregard ... as in the case of a statute requiring an
officer to prepare and deliver a document ... before a certain day" is considered to be a
"directory" provision.378 The case of the arbitration decision on the EC banana regime
demonstrates, that the arbitrators, and the DSB perceived the time limits set out in Arti-
cle 22.6 of the DSU to be of a "directory" nature whose disregard does not change the
substantive rights and obligations of Members.
4.713 In the view of the European Communities, the directory nature of the time limits
is reflected in the practice under the DSU.  The median time period that lapsed between
the establishment of the Panels and the adoption of the reports has been 13 months and 28
days, which is well within the target set out in Article 20 of the DSU and the time frame
foreseen in Sections 301-310.  However, this median covers periods from 11 months and
6 days to 21 months and 5 days.379 It would be wrong to attribute the delays referred to in
the question to inefficiencies in the conduct of the proceedings.  In some cases, the issues
involved in the proceedings were simply too complex to be resolved within the standard
time limits; in other cases, the Panels required more time to obtain expert advice. The
delays were thus necessary to ensure due process for the parties to the proceedings.
4.714 The United States rejects the EC argument that the non-application of statutory
time-frames would render them WTO-consistent because that is not a relevant issue in
this dispute.  The European Communities has failed first to establish that Sec-
tions 301-310 mandate WTO-inconsistent actions, so it is irrelevant whether they are not

                                                                                                              

377 Footnote 7 of the Arbitrators' award.
378 Black's Law Dictionary (Sixth Edition).
379 The United States refers to the table entitled "WTO Dispute Settlement Timeframes - Panels
Established and Composed - 1 January 1995 and 30 April 1999" in the informal Secretariat Note
circulated as Job No. 2330 on 22 April 1999.
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applied in a given case.  The USTR has more than adequate statutory discretion to comply
with WTO rules without ignoring the statute.
4.715 The United States further adds that Article 21.4 of the DSU supports the US view
that the European Communities has erroneously claimed that panels may extend their
proceedings by three, rather than two, months.  Article 21.4 provides:

"Except where the panel or the Appellate Body has extended, pursuant to
paragraph 9 of Article 12 or paragraph 5 of Article 17, the time of pro-
viding its report, the period from the date of establishment of the panel by
the DSB until the date of determination of the reasonable period of time
shall not exceed 15 months unless the parties to the dispute agree other-
wise.  Where either the panel or Appellate Body has acted to extend the
time of providing its report, the additional time taken shall be added to the
15-month period, provided that unless the parties to the dispute agree that
there are exceptional circumstances, the total time shall not exceed 18
months".380

4.716 The United States points out that Article 21.4 sets forth the maximum period from
panel establishment to determination of the reasonable period of time, a period 90 days
longer than the period from panel establishment to adoption of the panel and Appellate
Body reports.381 Subtracting 90 days from each of the time frames in Article 21.4 yields a
maximum period from panel establishment to adoption of the panel and Appellate Body
reports as 12 months if the panel and Appellate Body have not extended the time for is-
suing their reports and 15 months if they have.  Since Article 17.5 clearly provides 30
days for the Appellate Body to extend the time for issuing its report, this leaves at most
two months for the panel to extend the time to circulate its report (assuming no time be-
tween issuance and circulation).
4.717 The United States also notes that, with the exception of also erroneously assuming
that panels may extend their proceedings by three months, the time frames set forth by
Thailand in its oral statement match those described by the United States regarding the
maximum period permitted under the DSU.  Based on its error, Thailand stated that the
period was 19 months, rather than 18 months.  However, even this is longer than may be
assumed for purposes of this dispute, since regularly held DSB meetings generally occur
monthly and since the United States could, if necessary, request DSB meetings to ensure
that time frames are met.
4.718 In response to the Panel's question as to the relevance, to the parties' discussion on
DSU timeframes, of the following arguments: (1) most DSU timeframes do not seem to be
legally binding and are determined case by case not by the claiming party but by the
panel, Appellate Body or even the defendant; (2) of the 22 cases were a panel and/or Ap-
pellate Body report has been adopted, 12 cases required more than 18 months for reports
to get adopted, the United States notes that the time frames in Article 21.4 do appear to be
legally binding, since they provide that the time frames "shall not exceed 18 months".
The consequences of any failure to meet these time frames is less clear.
4.719 The United States argues that in any event, for purposes of deciding this dispute,
the time frames in the DSU are, in the end, not relevant, nor is the fact that these time
frames have been exceeded in many cases.  Because the USTR is free, under Section 304,
not to make a determination that a violation has occurred, she is not required to make a

                                                                                                              

380 DSU Art. 21.4 (emphasis added).
381 DSU Art. 21.3 (the period for determining the reasonable period of time through arbitration is
90 days from the adoption of the panel and Appellate Body reports).
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determination inconsistent with Article 23.2(a).  Sections 301-310 do not mandate any
DSU violations.
4.720 The United States further claims that on the other hand, were it incorrectly as-
sumed that Section 304 actually does mandate a determination that a violation has oc-
curred, the time frames in the DSU would remain relevant, though the actual performance
of panels in complying with these time frames would not.  This is because this dispute
involves an examination of whether the mere existence of Sections 301-310 violates WTO
rules.  In determining whether the legislation mandates a violation of DSU Article 23,
certain assumptions must be made because no specific case applying Sections 301-310 is
within the terms of reference of this Panel.  For example, the timing of the Sec-
tion 304(a)(1) determination would be relevant if – contrary to the ordinary meaning of
Section 304(a)(1) and the requirement in that provision and the commitment on Statement
of Administrative Action page 365 to base the determination on adopted panel and Ap-
pellate Body findings – it were assumed that Section 304 actually does mandate a deter-
mination that a violation has occurred.  The question then would be whether such a de-
termination must be made before panel and Appellate Body findings can be adopted.  The
European Communities assumed for purposes of this analysis that panels and the Appel-
late Body will extend their proceedings as authorized under the DSU, and that DSB
meetings will be held on the last possible day authorized under the DSU.  The United
States pointed out that while it is reasonable to assume that panels will extend their pro-
ceedings as authorized under the DSU, it is not reasonable to assume that the United
States would not take steps to request DSB meetings at earlier times.  Moreover, the
United States explained above that the EC's calculations of DSU time frames were in
error.
4.721 According to the United States, in other words, both the United States and the
European Communities assume that panel would comply with DSU time frames.  This is a
proper assumption for purposes of this dispute.  Despite the actual record of panel com-
pliance with DSU time limits, it cannot, for purposes of this dispute, be assumed that
these panels will fail to comply with their obligations.  It is remarkable enough that the
European Communities believes it may establish its prima facie case based on adverse
assumptions concerning the choices the USTR will actually make in a given case.  It
should not be permitted to assume that panels as well will disregard their obligations un-
der the DSU.
4.722 The United States claims that nevertheless, the DSU time frames remain relevant
to the Panel's analysis.  This dispute does not involve the application of Sections 301-310
in the context of a specific WTO dispute.  There are therefore no established facts as to
when and how the USTR made specific determinations, nor are there established facts as
to when and how a panel and Appellate Body issued their reports.  Assumptions must be
made.  It is not appropriate to assume that panels and the Appellate Body will not comply
with DSU time frames, any more than it is appropriate to make any other assumption ad-
verse to the United States in this case.
4.723 The United States points out that the European Communities argues at pages
31-32 of its answers to Panel questions that DSU time frames are irrelevant because they
are merely "directory" in nature.  The European Communities states:

"In domestic law, a 'provision in a statute, rule of procedure, or the like,
which is a mere direction or instruction ... involving no invalidating con-
sequences for its disregard ... as in the case of a statute requiring an officer
to prepare and deliver a document ... before a certain day' is considered a
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'directory' provision.382 . . .  [The disregard of time limits] of a 'directory'
nature . . . does not change the substantive rights and obligations of Mem-
bers".

4.724 The United States goes on to state that the European Communities raises this
point with respect to DSU time frames, arguing that because they are directory, they are
irrelevant to the Panel's analysis in this case.  While the United States disagrees that DSU
time frames are irrelevant to this dispute, it notes that if the EC's argument were accepted,
that argument would apply equally to the time frames in Section 301.  The "domestic law"
referred to in the EC quotation is US law,383 and the principle would apply equally to
Section 301 time frames.  There are no "invalidating consequences" provided for in Sec-
tions 301-310 if the USTR misses her deadlines.  Nevertheless, like panels, the USTR
takes her deadlines seriously.  However, if the panel accepts the EC's arguments that DSU
time frames are irrelevant, that same conclusion must be applied to those in Section 301.
In that case, the EC complaint fails because even if it were incorrectly assumed that Sec-
tion 304(a)(1)(A) mandates a determination that US agreement rights have been denied, it
would not be possible to conclude that the law mandates that such a determination be
made prior to DSB adoption of panel and Appellate Body findings to that effect.
4.725 The United States contends that assuming that the Panel chooses to analyze the
time frames in Sections 301-310 against those in the DSU (and has not already concluded
that Section 304 neither mandates a determination that US agreement rights have been
denied, nor precludes any such determination after the DSB has adopted panel and Ap-
pellate Body findings), that analysis reveals that Section 301 time frames do not require a
determination before the time established in the DSU for adoption of panel or Appellate
Body findings.  The United States already explained in response to Panel question 9 that
Article 21.4 provides further support for the US position that the maximum period from
panel establishment to adoption of panel and Appellate Body findings is 15 months.  That
provision establishes a firm deadline of 18 months from panel establishment to determi-
nation of the reasonable period of time, a period which includes 90 days for the determi-
nation of the reasonable period.384

4.726 The United States argues that the EC's explanation that it "assumed that the Panel
is composed shortly after it has been established" ignores the fact that the time limit in
DSU Article 12.9 is nine months from panel establishment to circulation to Members.
Combining this with the maximum period of 60 days for appeal or adoption of the panel
report (DSU Article 16.4), the maximum 90 day period for Appellate Body proceedings
(DSU Article 17.5), and the maximum period for DSB adoption of 30 days (DSU Arti-
cle 17.14), yields a maximum period from panel establishment to adoption of panel and
Appellate Body findings of 15 months, as the United States has argued.
4.727 The United States notes that the European Communities disputes the fact that a
panel may be established within one month.  The United States disagrees with the EC's
interpretation of the footnote to Article 6.1 as being limited to the second meeting at
which a panel meets to consider establishment, and further notes that Thailand concurs in
the US conclusion that a panel may be established within a month of completion of the 60
day consultation period.

                                                                                                              

382 Black's Law Dictionary (Sixth Edition) (citation in original).
383 Black's Law Dictionary is a US publication, and citations provided in the definition of "direc-
tory" are to US court opinions.  See Black's Law Dictionary, 5th ed., at 414.
384 See DSU Art. 21.4.
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4.728 In the view of the United States, when the one month period for establishing a
panel is added to the 60 day consultation period (DSU Article 4.7) and the maximum
fifteen month period from panel establishment to DSB adoption of panel and Appellate
Body findings, the total is 18 months, allowing the USTR to make a determination on the
date provided for in Section 304(a)(2)(A) based on adopted panel and Appellate Body
findings in all cases.
4.729 However, the United States has observed that, even this overstates the amount of
time for panel and Appellate Body proceedings that may be assumed for purposes of this
dispute.  This is because DSB meetings generally occur on a monthly basis, so it may not
be assumed that it will take all of 60 or 30 days for an appeal to be filed or an Appellate
Body report to be adopted, and because the US may request meetings at earlier times.  In
response, the European Communities asserts that the Panel may not take into account the
fact that the United States may request DSB meetings at a time earlier than those estab-
lished by time limits, unless the United States can show that the USTR pursues a "system-
atic policy" of shortening procedural time frames through such requests.
4.730 The United States argues that the European Communities does not explain why it
may disregard the "systematic policy" of monthly DSB meetings which can be expected to
shorten the time frames from 18 months.385 Leaving that aside, the European Communi-
ties forgets that to meet its burden in this case, it must show that Sections 301-310 "do not
allow" the USTR to comply with DSU procedures, that is, that it would not, in a given
case, be possible for the USTR to take steps to ensure compliance with the DSU.  The
European Communities thus may not assume that the USTR will not act to shorten time
frames.  Further, to establish that it would not be possible for the United States to comply
with DSU rules, the European Communities would have to explain why, under US law, it
would not be possible for the USTR to request consultations prior to initiating a Sec-
tion 302 investigation, as she has, in fact, done in the past.  The European Communities
may not base its claim on adverse assumptions about the choices that the USTR, the
panel, the Appellate Body and the WTO Secretariat (in scheduling DSB meetings) will
make in a concrete case.
4.731 The United States argues that the time frames in Sections 301-310 are entirely
compatible with those in the DSU.  Even if the Panel were to ignore the EC's concession
that the USTR need not determine that US trade agreement rights have been denied, the
USTR may –  indeed, must –  base her determination on adopted panel and Appellate
Body findings in each and every WTO case.
4.732 The European Communities contends that in order to hide this fundamental
inconsistency in its defence, the United States has engaged in an attempt to play down the
importance of this case, even though, in its view, it is more than likely to constitute a
turning point in the history of the World Trade Organization. The United States seems
rather more interested in distracting the Panel's attention from the central legal issues of
this case by alleging unsupported political links with other entirely separate dispute set-
tlement procedures. This attitude is not in line with the explicit prohibition under Arti-
cle 3.10, last sentence, of the DSU according to which "complaints and coun-
ter-complaints should not be linked".
4.733 The European Communities repeats once more that any reference in this case to
previous dispute settlement procedures is made only within the limited (but procedurally

                                                                                                              

385 Nor does the European Communities explain why it may disregard the Trade Representative's
"systematic policy" of basing Section 304 determinations on WTO proceedings.  See Statement of
Administrative Action at 365-66, reprinted in H.R.  Doc. No. 103-316, at 1034-35 (US Exhibit 11)
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important) purpose of providing evidence in support of the EC's main claim in this case,
i.e. that Sections 301-310 are as such in breach of numerous substantive obligations un-
der the WTO Agreements.
4.734 The European Communities further indicates that likewise and in the same spirit,
it would continue to abstain from what it perceives as slightly too energetic comments
from our US counterparts as, for example, that the logic of the EC's case is "hard to fol-
low" or that interpretations proposed by the European Communities "make up obligations
out of thin air and aspirations" or that a given interpretation is based on "fanciful, results
driven constructions" or that an assertion is "bold" or that a given claim is "pure fantasy".
4.735 The European Communities rather draws the attention of the Panel to the presen-
tation by the United States of the legal situation of this case, in general, and of its domes-
tic legislation, in particular.  The European Communities indicates that it has the impres-
sion that, as this Panel procedure advances, the description by the United States of the
legal issues under scrutiny of this Panel add up to the "intricate maze" of Sec-
tions 301-310 (as Professor Hudec defined them) with the aim of rendering the contours
of these issues less and less discernible.
4.736 In order to illustrate this assertion, the European Communities refers to some
telling examples from the US arguments:

"In paragraph 35, when addressing the issue of the relevance of the WTO
panel report on Japan - Varietals the US states that '[t]he rationale of
paragraph 1 of Annex B – publication of SPS measures – cannot be
equated with that of WTO Agreement Article XVI:4 – to ensure that do-
mestic laws permit compliance with international obligations'. However,
the language of paragraph 1 of Annex A of the SPS Agreement, when
combined with the language of the provisions governing SPS measures, is
parallel and comparable to the language of Article XVI:4 of the Marra-
kech Agreement that plainly states that '[e]ach Member shall ensure the
conformity of its laws, regulations or administrative procedures …'".

The confusion operated by the United States between the terms "ensure the conformity",
one of the fundamental issues of this case, and the terms "ensure that domestic laws per-
mit compliance" seems by no means accidental.

4.737 The European Communities also cites the US assertion that
"[N]evertheless, the DSU time frames remain relevant to the Panel's
analysis. This dispute does not involve the application of Sec-
tions 301-310 in the context of a specific WTO dispute.  There are there-
fore no established facts as to when and how the Trade Representative
made specific determinations, nor are there established facts as to when
and how a panel and Appellate Body issued their reports. Assumptions
must be made …".

4.738 The European Communities points out that in answering only 20 days ago to a
question from the Panel, the United States expressed an opposite view:

"In any event, for purposes of deciding this dispute, the time frames in the
DSU are, in the end, not relevant, nor is the fact that these time frames
have been exceeded in many cases".

4.739 The European Communities points out that the contradiction is further revealed
where the United States added:

"… It is remarkable enough that the EC believes it may establish its prima
facie case based on adverse assumptions concerning the choices the
USTR will actually make in a given case".
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4.740 The European Communities argues that the issue here is that, according to the text
of Sections 301-310, when the United States seeks redress of a violation of WTO obliga-
tions, its determinations and subsequent actions must be made and implemented even
when the WTO proceedings on which such a determination or action could be based have
not been completed. The mandatory deadlines in Sections 301-310 thus clearly violate
Article 23 (and the related Articles 21 and 22) of the DSU.
4.741 The European Communities further recalls the US argument that

"[T]here are no 'invalidating consequences' provided for in Sec-
tions 301-310 if the Trade Representative misses her deadlines. Never-
theless, like panels, the USTR takes her deadlines seriously".

4.742 In the view of the European Communities, while it does not discuss the serious-
ness of the USTR in this or other matters, this statement needs nevertheless to be com-
pared with the apparently irreconcilable statement made by the United States to the effect
that the could not exclude a judiciary control over the way the USTR implements Sec-
tions 301-310 in concrete cases.
4.743 The European Communities points out that the text of Sections 301-310, on its
face, is clear in the sense that it imposes not only "serious" deadlines, but mandatory
deadlines. In practice, the European Communities is still in the dark on what is the official
and definitive interpretation of the US government of the text of Sections 301-310 dealing
with deadlines, in particular Section 306 (b) (2) and 304 (a) (2).
4.744 The European Communities reiterates that a text of law that imposes
WTO-inconsistent behaviours upon the executive by the use of express terms like "shall"
and "Mandatory Action" within certain express time-limits defined as "the earlier of" or
"no later than" falls within the description of mandatory legislation developed by the
GATT 1947 panel practice.
4.745 The United States responds that the issue in this dispute is not whether certain
actions under Sections 301-310 may be characterized as "mandatory".  It is whether the
law mandates violations of WTO rules.  A law may mandate walks in the park, but unless
walks in the park are WTO-inconsistent, this fact would not be relevant in a WTO dis-
pute.  The European Communities has the burden of adducing evidence and arguments
that Sections 301-310 do, in fact, mandate a violation of WTO rules.  The European
Communities has claimed that Sections 301-310 mandate violations by requiring determi-
nations that a violation has occurred prior to completion of dispute settlement proceedings
and action without DSB authorization.  The United States has rebutted those claims.  If
the European Communities believes that the mere use of the word "mandatory" and "dis-
cretionary" in Sections 301-310 violates WTO rules, it should explain why this is so.  The
United States could then respond.

(d) "Security and Predictability"
4.746 The European Communities points out that Professor Robert E. Hudec wrote:

"Section 301 is an intricate maze of mandatory commands in one place
and extremely wide loopholes in the other. One needs a wiring diagram to
trace whether mandatory commands given in one part will actually reach
their final target without passing through at least one discretionary exit
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point. Even with the aid of such a diagram, one cannot predict actual out-
comes".386

4.747 The European Communities also points out that Professor John H. Jackson testi-
fied before the Senate Foreign Relations Committee as follows:

"Although there are plausible ways to interpret the statutory provisions of
regular Section 301 so as to give the President discretion to act consis-
tently with the Uruguay Round dispute settlement rules, in a few cases,
particularly in Section 301(a) (mandatory provision) the interpretations to
do this are a bit strained …".387

4.748 In the EC's view, if the United States' two foremost scholars on international trade
law are unable to identify a sound legal avenue in Sections 301-310 permitting the USTR
to act consistently with the DSU and the GATT 1994, nobody else can.
4.749 The European Communities notes that the legislative history of the 1988 Omnibus
Trade and Competitiveness Act, which is at the origin in particular of the present version
of Sections 301-310, demonstrates that the lack of a sound legal avenue was deliberate.
4.750 The European Communities states that the United States now attempts to benefit
from the creation of this legal "maze" by claiming that it is for the European Communities
to prove that it is not possible to interpret Sections 301-310 as permitting WTO-consistent
implementation.
4.751 According to the European Communities, the fundamental objective of the WTO -
namely to create security and predictability in international trade relations - could not be
achieved if WTO Members were permitted to maintain domestic legislation that fails to
provide the executive authorities with a sound legal basis for the measures required to
implement their WTO obligations.
4.752 The European Communities is therefore of the view that, in a panel's examination
of whether domestic legislation stipulates WTO-inconsistent determinations or action, the
defendant should not be able to hide behind legal uncertainties arising from its own law,
in particular if these uncertainties have been deliberately created. In accordance with the
approach endorsed by the Appellate Body in India - Patents (US), a panel should rule
against the defendant if it concludes, on the basis of the evidence before it, that there is an
objective (and thus reasonable) uncertainty on whether the domestic law permits
WTO-consistent determinations or actions.
4.753 The European Communities considers that if the panel has reasonable doubts, so
will economic operators planning their future trade. No legitimate interest would be pro-
tected if Members were entitled to retain law lacking such a basis. In fact, as the case
before the Panel demonstrates, this would be an invitation to Members to restrict trade by
exposing it deliberately to legal uncertainties.
4.754 The United States argues that the Statement of Administrative Action and ac-
companying legislation are the definitive congressional materials with respect to the
WTO-consistency of Sections 301-310 before the adoption of the Uruguay Round
Agreements Act by the Congress.  Page 360 of the Statement of Administrative Action
(US Exhibits 3 and 11) outlines the changes considered necessary to ensure compliance.

                                                                                                              

386 Robert E. Hudec, Thinking About the New Section 301: Beyond Good and Evil, in:. Jagdish
Bhagwati and Hugh T. Patrick, Editors, Aggressive Unilateralism. America's 301 Trade Policy and
the World Trading System (Harvester Wheatsheaf 1990), page 122.
387 Jackson Testimony, op. cit.
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In addition, the United States directs the Panel's attention to the testimony on this topic of
Professor John Jackson when he appeared before the Senate Finance Committee.388

4.755 The United States points out that Professor Jackson concluded that, "There may
need to be some alterations to some time limits, or transition measures, but the basic
structure of 301 is not necessarily inconsistent with the Uruguay Round results".  He also
concluded that even when Section 301 is considered "in its current statutory form" (i.e.
before the 1994 amendments), "the Executive appears to have the discretion to apply ac-
tions under Section 301 in a manner consistent with the proposed new rules of the Uru-
guay Round dispute settlement understanding".389 Professor Jackson thus considered that
with only minor changes, Section 301 would be clearly consistent with the WTO obliga-
tions of the United States.  Moreover, his emphasis on the fact that the Executive had
adequate discretion to apply Section 301 in a WTO-consistent manner reflects the fact
that he took for granted that the reasoning applied in the Superfund line of cases would
continue to apply under the WTO.
4.756 The United States notes that Professor Jackson believed that sufficient clarity
could be provided to the interpretation of the statute through the inclusion of language in
the Statement of Administrative Action.390.391

4.757 The European Communities emphasizes that the US arguments are both new
and incorrect, as can be seen already from the internal meeting report of 11 November
1993 by the US delegate contained in US Exhibit 23. This exhibit, in particular, shows
that several Uruguay Round participants, including the European Communities, worked
for a strengthening of Article XVI:4 of the WTO Agreement beyond the "natural obliga-
tion under int'l law" which finds its source in Articles 26 and 27 of the Vienna Conven-
tion on the Law of Treaties. This "natural obligation" is already incorporated into the
WTO by virtue of Article 3.2, second sentence, of the DSU, which provides that "[t]he
Members recognize that [the dispute settlement system] serves to … clarify the existing
provisions of those agreements in accordance with customary rules of interpretation of
public international law". The US reply thus appears to be an attempt to go back on the
achievements of the Uruguay Round.
4.758 The United States rebuts the EC argument that the principles of VCLT Arti-
cle 26 have already been incorporated into the WTO through DSU Article 3.2, second
sentence, and that Article XVI:4 therefore need not serve this purpose.  However, DSU
Article 3.2 provides for the dispute settlement system to clarify WTO provisions "in ac-
cordance with customary rules of interpretation of public international law".  Article 26 is
not such a customary rule of interpretation.  As the Appellate Body explained in US –
Gasoline and Japan – Alcoholic Beverages, these rules of interpretation are reflected in
VCLT Articles 31 and 32, which, indeed, are entitled "General rule of interpretation" and
"Supplementary means of interpretation", respectively.392 Inasmuch as Article 26 is not
such a rule of interpretation, DSU Article 3.2, second sentence, may not be read to refer-
ence it.  Thus, the EC argument fails to undermine the United States point that Arti-

                                                                                                              

388 Results of the Uruguay Round Trade Negotiations: Hearings Before the Senate Committee on
Finance, 103d Cong. 195 (1994) (statement of Professor John Jackson) (US Exhibit 24).  The EC
excerpts this testimony.
389 Ibid. at 200.
390 Ibid.
391 See the parties' further arguments contained in Paragraphs 4.340-4.360 above.
392 The United States cites Appellate Body Report on US – Gasoline, op. cit., pp. 16-17; Appellate
Body Report on Japan – Alcoholic Beverages, op. cit., pp. 10-12.
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cle XVI:4 made the principles of VCLT Article 26 binding on all WTO Members, even
those Members not parties to the Vienna Convention.  It is worth noting that, during ne-
gotiations from 1991-1993, the United States negotiator explicitly brought to the attention
of other delegations that the United States is not a party to the Vienna Convention.

(e) Article XVI:4 of WTO Agreement
4.759 In the case of Sections 301-310, the European Communities is of the view that
these provisions are biased against the conformity with the requirements of Article 23
(and the related provisions under Articles 21 and 22) of the DSU and thus in breach of
Article XVI:4 of the Marrakech Agreement. This view is supported by the fact that the
United States has always given precedence to an Act of Congress in the event of a conflict
with an international obligation that the United States had accepted, at least in situations
where the acceptance of the international agreement was prior to the adoption of the Act
of Congress.
4.760 In this regard, the European Communities refers to an official statement made by
the US Attorney-General in a letter of 21 March 1988393 to the PLO Permanent Observer
accredited to the United Nations quoted in the Advisory Opinion of the International
Court of Justice on the Headquarters Agreement of the United Nations:

"I am aware of your position that requiring closure of the Palestine Lib-
eration Organization ('PLO') Observer Mission violates our obligations
under the United Nations ('UN') Headquarters Agreement and, thus, inter-
national law. However, among a number of grounds in support of our ac-
tion, the United States Supreme Court has held for more than a century
that Congress has the authority to override treaties and, thus, international
law for the purpose of domestic law. Here Congress has chosen, irrespec-
tive of international law, to ban the presence of all PLO offices in this
country, including the presence of the PLO Observer Mission to the
United Nations. In discharging my obligation to enforce the law, the only
responsible course of action available to me is to respect and follow that
decision".394

4.761 The European Communities indicates that its concerns in the present case are
based on this description of the legal situation with regard to the relationship between US
domestic law and the international obligations of the United States.395

                                                                                                              

393 The European Communities recalls that this is the same year in which the US Trade Act of 1974
was substantially amended by the Omnibus Trade and Competitiveness Act of 1988.
394 International Court of Justice, Advisory Opinion of 26 April 1988 on the Applicability of the
Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement,
ICJ-Reports 1988, p. 12, para. 27.
395 The European Communities claims that this is the main reason why the European Communities
is not reassured by the ruling of the US Supreme Court in Missouri v. Holland, 252 U.S. 416 (1920)
in which Mr. Justice HOLMES, in delivering the opinion of the Court, made the following state-
ment: "[B]y Article 6 [of the Tenth Amendment] treaties made under the authority of the United
States, along with the Constitution and laws of the United States made in pursuance thereof, are
declared the supreme law of the land. If the treaty is valid there can be no dispute about the validity
of the statute under Article 1, Section 8, as a necessary and proper means to execute the powers of
the Government. The language of the Constitution as to the supremacy of treaties being general, the
question before us is narrowed to an inquiry into the ground upon which the present supposed ex-
ception is placed". The apparent discrepancy between this statement and the statement of the Attor-
ney-General quoted in this paragraph can be explained by the consideration that, under US constitu-
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4.762 The European Communities further states that the Uruguay Round Agreements
Act 1994, which is the Act by which the United States Congress approved the Marrakech
Agreement Establishing the World Trade Organization, contains the following provisions
in Section 102(a):

"(1) UNITED STATES LAW TO PREVAIL IN CONFLICT. - No provision in any of
the Uruguay Round Agreements, nor the application of any such provision
to any person or circumstance, that is inconsistent with any law of the
United States shall have effect.

(2) CONSTRUCTION. - Nothing in this Act shall be construed - …

(B) to limit any authority conferred under any law of the
United States, including section 301 of the Trade Act of
1974,

unless specifically provided for in this Act".

4.763 In the view of the European Communities, it clearly follows from these provisions
of the Uruguay Round Agreements Act 1994 that none of the provisions contained in any
of the Uruguay Round Agreements can override any Act of the US Congress or affect any
authority conferred under such an Act, whether adopted before or after the approval of
the Uruguay Round Agreements by the US Congress, including in particular Sec-
tion 301.396

4.764 The European Communities claims that on this basis, it is apparent that the ap-
proval of the Uruguay Round Agreements by the US Congress in 1994 is not sufficient to
bring US domestic legislation, to the extent that it is inconsistent with US obligations
under the covered agreements, into conformity with these agreements.
4.765 The European Communities maintains that rather, it is necessary that the United
States amend the existing inconsistent legislation in order to fulfil the obligation placed
on all WTO Members by the very explicit terms of Article XVI:4 of the WTO Agreement.
4.766 The European Communities points out that the very purpose of Article XVI:4 of
the Marrakech Agreement resides in the creation of an obligation to provide certainty and
predictability in multilateral trade relations by bringing domestic laws into conformity
with the requirements under the relevant covered agreement. It is thus not sufficient just
to abstain (or to promise to do so) from applying a piece of legislation that is inconsistent
with the obligations under the relevant covered agreements since the mere existence of
such a piece of legislation creates uncertainty. While not dealing explicitly with the re-
quirements of Article XVI:4 of the Marrakech Agreement, the panels and the Appellate
Body in the India - Patents (US) case have clearly indicated the need to create a sound
and predictable basis for WTO-consistent behaviour of the administration in domestic law
and to avoid a situation where domestic legislation destabilizes the solidity of WTO rights
and obligations.

                                                                                                              

tional law, international treaties concluded in the forms foreseen by the Constitution generally take
precedence only on earlier domestic legislation, but not on subsequent Acts of the US Congress.
However, because of the specific provisions contained in Section 102 of the Uruguay Round Agree-
ments Act 1994, this general rule does not apply in the case of the Marrakech Agreement Establish-
ing the World Trade Organisation, as we explain in paragraph 52 of our present submission.
396 Cf. D.W. Leebron, Implementation of the Uruguay Round Results in the United States, in: J.H.
Jackson/A. Sykes, Implementing the Uruguay Round, Oxford 1997, p. 175 (at 213); L. Henkin,
Foreign Affairs and the US Constitution, 2nd ed., Oxford 1996, p. 209.
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4.767 The United States responds that an analysis of whether Sections 304(a)(1)(A)
and 304(a)(2)(A) mandate a violation of DSU Article 23.2(a) must begin with an analysis
of the text of DSU Article 23.2(a).  Article 23.2(a) provides that Members shall:

"not make a determination to the effect that a violation has occurred, that
benefits have been nullified or impaired or that the attainment of any ob-
jective of the covered agreements has been impeded, except through re-
course to dispute settlement in accordance with the rules and procedures
of this Understanding, and shall make any such determination consistent
with the findings contained in the panel or Appellate Body report adopted
by the DSB or an arbitration award rendered under this Understanding".

4.768 The United States claims that there can be no violation of Article 23.2(a) unless:
(1) there is a determination to the effect that a violation has occurred; and (2) that deter-
mination has not been made through recourse to DSU rules and procedures, or is not con-
sistent with adopted panel or Appellate Body findings or an arbitral award.  In the ab-
sence of a specific determination, the mere existence of legislation may be found incon-
sistent with Article 23.2(a) only if that legislation mandates a determination which does
not meet the requirements of Article 23.2(a).397 If that legislation may reasonably be read
to provide authorities with discretion to comply with DSU Article 23.2(a), then that leg-
islation does not mandate a determination inconsistent with Article 23.2(a).398 On the
other hand, nothing in the language of Article 23.2(a) or its context supports the EC's
claim that the "design, structure and architecture" of legislation must be examined to de-
termine whether it is "manifestly intended to encourage violations of WTO law or is oth-
erwise biased against WTO-consistent action".
4.769 The European Communities recalls the US claim that the fact that the European
Communities in a separate panel procedure399 affirmed that "implementing measures must
be presumed to conform to WTO rules unless their conformity has been duly challenged
under the appropriate DSU procedures" should be in some ways inconsistent with the
EC's stance in this case aimed at finding that Sections 301-310 structure, design and ar-
chitecture by mandating actions of the US executive authorities that are incompatible with
the US WTO obligations, are biased against compliance with US' WTO obligations.
4.770 The European Communities considers that the core of the US argument is that
"[o]ne may not assume that authorities will fail to implement their international obliga-
tions in good faith".

4.771 The European Communities points out that while this last US statement is cer-
tainly correct, and it agrees with it, it is however not logically linked with the previous US
affirmation (the European Communities is inconsistent) and, more importantly, it does not
refer to the factual situation before this Panel.
4.772 The European Communities claims that in the specific case of Sections 301-310,
the presumption of compliance is not applicable for the simple reason that their text, de-
sign structure and architecture are, on their face, clearly biased against compliance.
4.773 In the view of the European Communities, it would therefore be extraordinary to
claim, as the United States seems to imply, that a presumption (iuris tantum, i.e. rebutta-
ble) of compliance would shield a domestic legislation which on its face defeats such a
presumption. Legally, this would mean transforming a presumption iuris tantum in a pre-

                                                                                                              

397 Panel Report on US – Superfund, op. cit., para. 5.2.9.
398 Panel Report on US – Tobacco, op. cit., para. 123.
399 European Communities - Regime for Importation, Sale and Distribution of Bananas, Recourse
to Article 21.5 by the European Communities, WT/DS27/RW/EC.
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sumption iuris et de jure (i.e. non-rebuttable), which is however not foreseen under the
WTO Agreements.
4.774 The European Communities then argues that the burden of demonstrating that the
text, design, structure and architecture of Sections 301-310 are not what they appear to be
from the text published in the US statute books still rests with the United States. Until
such evidence is submitted, the onus remains on the United States.
4.775 In response to the Panel's question as to how the United States has dealt with the
obligation under Article XVI:4 to review existing legislation and bring it into conformity
with the WTO Agreement, if necessary, in respect of Sections 301-310, the United States
responds that as explained in greater detail in US Exhibits 3 and 11, it dealt with this
obligation with respect to Sections 301-310 by adjusting time frames for disputes involv-
ing subsidies, the TRIPs Agreement and government procurement to conform with the
standard time frames in the DSU.
4.776 The United States also refers to US Exhibit 24, which includes the 1994 testimony
of Professor John Jackson cited by the European Communities.  In the paragraph immedi-
ately prior to that which the European Communities quoted, Professor Jackson states:

"My basic judgment is that very few statutory changes will be needed to
U.S. Section 301, at least the 'regular 301' (compared to Special 301 and
other similar statutory provisions, such as those on telecommunications.)
There may need to be some alterations to some time limits, or transition
measures, but the basic structure of 301 is not necessarily inconsistent
with the Uruguay Round results.  Indeed, I continue to have the opinion
that Section 301 appropriately used in its current statutory form, is a con-
structive measure for U.S. trade policy, and for world trade policy.  Sec-
tion 301 calls for cases presented under the 301 procedural framework to
be taken to the international dispute settlement process.  Thus the Execu-
tive appears to have the discretion to apply actions under Section 301 in
a manner consistent with the proposed new rules of the Uruguay Round
dispute settlement understanding".400

4.777 The United States explains that with respect to how the Administration more gen-
erally applied Article XVI:4 by reviewing existing legislation and bringing it into con-
formity, the United States notes that precisely such a review was necessary to prepare the
Statement of Administrative Action.  As described on page 1 of that document (Exhibit
11),

"This Statement describes significant administrative actions proposed  to
implement the Uruguay Round agreements.  In addition, incorporated into
this Statement are two other statements required under section 1103:  (1)
an explanation of how the implementing bill and proposed administrative
action will change or affect existing law; and (2) a statement setting forth
the reasons why the implementing bill and proposed administrative action
are necessary or appropriate to carry out the Uruguay Round agree-
ments".  (emphasis added.)

4.778 In response to the Panel's question as to whether considering "security and pre-
dictability" from a factual dimension, a public announcement in legislation mandating the
making of a determination even if WTO proceedings have not yet been completed – albeit
not necessarily a determination of violation – does not affect the assurance given to other

                                                                                                              

400 Jackson Testimony, op. cit., at 200.
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Members that no determinations of violation can be made before the completion of WTO
procedures? Does the very discretion explicitly provided for and publicly announced -
allowing the Member to decide either way - not constitute a threat to security and predict-
ability, the United States comments that there is no independent obligation to provide
"security and predictability" apart from that provided by compliance with substantive
WTO obligations and DSU rules and procedures.  A finding that such an obligation exists
would run counter to the entire line of reasoning underlying the mandatory/discretionary
distinction under which the trading system now operates. However, even if there were
such an obligation, from a factual standpoint the circumstances posited in the question
most certainly do not threaten "security and predictability".
4.779 In the view of the United States, there is nothing inherently threatening to "secu-
rity and predictability" in the making of determinations – even determinations that a vio-
lation has occurred – or in suspending concessions.  If there were, then the only conclu-
sion to be drawn would be that the DSU itself threatens security and predictability, since
it provides for findings of violations and for the suspension of concessions.  Each and
every WTO Member knows that it is possible that another Member may obtain a DSB
ruling that a WTO violation has occurred, may make a determination consistent with that
ruling, and may suspend concessions in response – and each such Member has agreed to
accept this possibility by virtue of its having become a WTO Member.  It should therefore
come as no surprise when a Member provides in its laws for the possibility of making
determinations or suspending concessions.  This possibility cannot be considered a threat
to security and predictability.
4.780 The United States points out that Members were willing to accept this possibility
because they also accepted an obligation to make such determinations of violations and to
suspend concessions in accordance with DSU rules and procedures.  That binding inter-
national obligation is no different in nature than that assumed by the Members with re-
spect to any other WTO obligation.  The willingness of WTO Members to enter into these
obligations provides the only assurance that any WTO Member has that its fellow Mem-
bers will not deny their WTO rights.  Every WTO Member has the power, and most of
their governments have the domestic legal authority, to violate their international obliga-
tions.  However, the fact that these Members have accepted WTO obligations – and the
fact that effective dispute settlement procedures exist – provides assurances that they will
respect other Members' rights.  The dispute settlement system itself helps to provide secu-
rity and predictability, as DSU Article 3.2 states.
4.781 The United States notes that these are the only assurances.  In fact, the European
Communities concedes that there is no independent WTO obligation to limit discretion in
domestic law so as to preclude the possibility of WTO-inconsistent action.401 According
to the European Communities, such an obligation is not found in Article XVI:4.402 It is an
error to assume that the "public warning" that authorities may decide either way on the
issue of whether agreement rights have been denied creates any special threat or insecurity
beyond that present when authorities have broad, undefined authority to violate their ob-
ligations.  To the extent a law provides for a determination by a given date –  a date con-
sistent with DSU guidelines – but does not require the only determination proscribed by
the DSU (that a violation has occurred), the possibility that the determination will breach

                                                                                                              

401 The United States notes the EC statement that "it would be inappropriate to interpret Arti-
cle XVI:4 of the WTO Agreement so extensively as to require WTO Members to include specific
language in their domestic law precluding WTO-inconsistent action".
402 Ibid.



Report of the Panel

992 DSR 2000:II

that Member's obligations under Article 23.2(a) is no greater than if the law did not exist
at all.  In either case, WTO Members must rely on the good faith of the Member in ques-
tion to exercise its discretion in accordance with its binding, international obligations.
Good faith, and the security and predictability provided by a dispute settlement system
that rules on the basis of law, and which may not be undermined by a losing party, pro-
vide all the assurances WTO Members have, and all that they agreed they would have.
4.782 The United States claims that nevertheless, it has provided additional assurances
in US law, in the form of the Section 304(a)(1) requirement that determinations that
agreement rights have been denied must be based on the results of dispute settlement
proceedings, as interpreted in light of the authoritative interpretation of the statute pro-
vided in the Statement of Administrative Action at pages 365-66.
4.783 The United States notes that if it were appropriate to examine whether "assur-
ances" have been undermined by a Member because of the possibility of future breaches,
it would be impossible to escape the conclusion that a broad, non-specific discretionary
authority which has been repeatedly exercised to violate another Member's rights creates a
greater possibility of further violations than a statute which explicitly provides discretion-
ary authority to make determinations only one of which might violate another Member's
rights,403 but which has never been used to make that determination in violation of DSU
or GATT rules.  However, it is not appropriate to examine the likelihood of future breach.
It may not be assumed that in the future, the Member in question will act in bad faith.  If
it may be assumed that a Member will exercise its discretion in bad faith, then, indeed,
there would be a threat to the security and predictability of the multilateral trading system,
because the rules set forth in the DSU and the other covered agreements will have been
reduced to a popularity contest on the question of who can be trusted.
4.784 The United States further argues that because it is the dispute settlement system
which provides security and predictability, it is no exaggeration to conclude that a true
threat to security and predictability would come from a legal analysis which departs from
the text agreed to by the Members in favor of creation of new obligations not found in the
text, or which abandons a consistent, logical analysis applied for years before the WTO
Agreement entered into affect, and which Members assumed would remain in effect.  On
this point – the continued applicability of the Superfund reasoning – and on the issue of
whether Article XVI:4 changed this, the United States wishes to quote the views ex-
pressed by Pieter-Jan Kuijper, the legal adviser to the EC's Uruguay Round negotiators,
and by Frieder Roessler, the Director of the Legal Affairs Division of the GATT Secre-
tariat, in a volume reproducing papers from a conference held in October 1994 on the
WTO Agreement and dispute settlement.  Mr. Roessler stated:

"The wording of [Article XVI:4] could be interpreted to mean either that
domestic law must prescribe that the executive authority act in conformity
with WTO law or that domestic law must permit that authority to act in
conformity with WTO law.  There are similar provisions in the Tokyo
Round Agreements on Anti-dumping and Subsidies404, which have gener-
ally been interpreted as requiring the parties to these Agreements to adopt
laws, regulations and procedures that permit them to act in conformity
with their obligations under these Agreements.  The main function of

                                                                                                              

403 The United States also notes that then only if the timing of the proceedings does not conform
with DSU time frames and if the Member makes specific choices.
404 (footnote in original) Article 16(6) of the Anti-Dumping Code and Article 19(5) of the Agree-
ment on Subsidies and Countervailing Duties.
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these provisions was to permit the committees established under these
Agreements to review the law of the parties and not merely the practices
followed under that law.  Several GATT 1947 panels concluded that leg-
islation mandatorily requiring the executive authority of a contracting
party to act inconsistently with the GATT may be found to be inconsistent
with that contracting party's obligations under the GATT, whether or not
an occasion for its actual application has yet arisen, but that legislation
merely giving the executive authorities the power to act inconsistently
with the GATT is not, by itself, inconsistent with the GATT.405 Given this
background, one can expect that the WTO Agreement provision stipulat-
ing consistency between domestic law and WTO law will be interpreted to
establish the obligation for each WTO Member to ensure that the domes-
tic law is such as to permit the executive authority to act in conformity
with the obligations under the WTO Agreement".406

4.785 The United States points out that likewise, Mr. Kuijper in his paper stated that
Article XVI:4

"may turn out to be a very onerous obligation, requiring full conformity of
all Community and national laws . . . with the precise provisions of the
WTO's annexes.  It may also have hardly any consequences at all, com-
pared to the present situation, if it is interpreted in the light of standing
panel case law which determines that a law or regulation is contrary to
the GATT only if it is mandatory and as such contrary to GATT terms, but
that such is not the case, if the text of the law or regulation permits a
GATT conform [sic] application of the text.407 If conformity to WTO obli-
gations is  interpreted in this way - which would not be unreasonable in
the light of the succession of the WTO to the "acquis gattien"408 – it
should be clear that the added value of Article XVI:4 is rather limited".409

4.786 The United States further notes that Mr. Kuijper stated in a footnote that the con-
clusion that the value of Article XVI:4 is "rather limited" is his own view.410 Mr. Kuijper
went on to note that if a more expansive view of Article XVI:4 were adopted, "it must be
clear that the European Communities and the Member States have an obligation to main-
tain their laws and regulations in constant conformity with the terms of the WTO Agree-
ment and its annexes.  That is no simple matter".411 He explained that, in order to prevent
WTO panel condemnation, the Commission would  frequently be required to aggressively
step in and quickly enforce WTO rules domestically through the procedures of Arti-

                                                                                                              

405 (footnote in original) See BISD, 39th Suppl., p.197.
406 Frieder Roessler, The Agreement Establishing the World Trade Organization, in The Uruguay
Round Results, A European Lawyers' Perspective 67, 80 (Jacques H.J. Bourgeois, Frédérique Berrod
& Eric Gippini Fournier eds. 1995) (emphasis added).
407 (citation in original) See US - Taxes on Petroleum ("Superfund"), BISD 34S/134, para. 5.2.9.
and EEC - Regulation on imports of parts and components, BISD 37S/132, para. 5.25-26.  The
United States notes that no reference is made to the Protocol of Provisional Application, or to cases
citing the Protocol of Provisional Application.
408 (citation in original) See Article XVI:1 of the WTO Agreement.
409 Pieter-Jan Kuyper, The New WTO Dispute Settlement System: The Impact on the Community, in
The Uruguay Round Results, A European Lawyers' Perspective 87, 110 (Jacques H.J. Bourgeois,
Frédérique Berrod & Eric Gippini Fournier eds. 1995)(emphasis added).
410 Ibid. at footnote 46.
411 Ibid., at 110.
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cle 169 of the Treaty of Rome, which had been little used with a view to enforcing inter-
national treaties.412 This would mean a fundamental change in the balance between the
Community and the Member States.
4.787 The United States then argues that the EC's own legal adviser, writing shortly
after the conclusion of the negotiations, took a position contradicting that presented by
the European Communities in the context of this dispute, and expressed his view that
Article XVI:4 did not in any way change the operation of the principle that laws are
WTO-consistent if they provide for discretion to act in a WTO-consistent manner.  To the
contrary, he, like the United States here, emphasized the great disruption to security and
predictability were a different interpretation adopted.  He, like the United States, fully
expected that the principle in Superfund would continue to be applied.
4.788 The United States further points out that Professor Jackson's testimony to Con-
gress makes clear that he also took for granted the continued relevance and applicability
of the principle that legislation would not be WTO inconsistent if it provided adequate
discretion to act in a WTO-consistent manner.  Thus, he emphasized, "the Executive ap-
pears to have the discretion to apply actions under Section 301 in a manner consistent
with the proposed new rules of the Uruguay Round dispute settlement understanding".413

4.789 The United States goes on to state that Professor Jackson's testimony also high-
lights the fact that, whatever the statute may provide regarding determinations and their
timing, additional assurances are provided in US law to counter any insecurities other
Members may feel.  Referring to the statute before it was amended, he stated:

"I continue to have the opinion that Section 301 appropriately used in its
current statutory form, is a constructive measure for U.S. trade policy, and
for world trade policy.  Section 301 calls for cases presented under the
301 procedural framework to be taken to the international dispute settle-
ment process".414

4.790 The United States adds that US law also includes assurances in the form of the
Section 304(a)(1) requirement that determinations that agreement rights have been denied
be based on DSB-adopted panel and Appellate Body findings.  Thus, even though the
WTO Agreement requires Members to provide no assurances beyond the fact of their
good faith and the certainty of effective dispute settlement procedures, the United States
has, in fact, included in its laws further legal assurances.  The notion that the European
Communities or any other Member nevertheless feels "threatened" in the face of these
assurances is absurd, and testifies only to a desire to attack a statute not for what it is or
commands, but for specific instances of how discretion was exercised in the past – in-
stances not within the Panel's terms of reference, and all of which involved the parallel
use of multilateral dispute settlement rules when a US right under a multilateral agree-
ment was at stake.

3. Section 306

(a) Overview
4.791 The European Communities claims that Section 306(a) requires the USTR to
monitor the compliance of WTO Members with the recommendations of the DSB. Sec-

                                                                                                              

412 bid., at 110-11.
413 Jackson Testimony, op. cit., at 200.
414 Ibid. (emphasis added)



US - Section 301 Trade Act

DSR 2000:II 995

tion 306(b)(2) regulates within which time limits the USTR must determine whether there
has been compliance:

"If … the Trade Representative considers that the foreign country has
failed to implement it [a recommendation made pursuant to dispute set-
tlement proceedings under the World Trade Organization], the Trade Rep-
resentative shall [determine what further action to take under Sec-
tion 301(a)] … no later than 30 days after the expiration of the reasonable
period of time provided for such implementation under paragraph [sic] 21
of the Understanding on Rules and Procedures Governing the Settlement
of Disputes …".

4.792 The European Communities considers that the determination of the USTR that the
DSB recommendations were not implemented implies a determination that the WTO
Member concerned violates its obligations under a WTO agreement or that it nullifies or
impairs benefits accruing to the United States under such an agreement.  If there is a dis-
pute on the question of implementation, the United States must therefore take recourse to
the DSU to settle the issue, as stipulated in Article 23.1 and 2(a).  Article 21.5 establishes
a specific obligatory procedure for disputes on the implementation of DSB ruling and
recommendations:

"Where there is a disagreement as to the existence or consistency with a
covered agreement of measures taken to comply with the recommenda-
tions and rulings such disputes shall be decided through recourse to these
procedures, including wherever possible resort to the original panel. The
Panel shall circulate its report within 90 days after the date of the referral
of the matter to it".

4.793 The European Communities further argues that the 30-day limit set out in Sec-
tion 306(b)(2) makes it impossible for the United States to await the results of such a
proceeding before making the determination that the Member concerned has failed to
comply with DSB rulings or recommendations.
4.794 The European Communities reiterates that as a result of the Uruguay Round, the
United States has undertaken an unqualified and unconditional international obligation
not to revert to unilateral determinations and actions.  By imposing an obligation upon
USTR to determine in all cases within 30 days from the end of the reasonable period of
time that the Member concerned has failed to comply with DSB rulings or recommenda-
tions without awaiting the conclusion of the relevant DS procedures, the United States is
forced by its own law to act inconsistently with Article 23 of the DSU.
4.795 In response, the United States points out that the European Communities argues
that Section 306(b) also violates Article 23 because the language of Section 306(b) "im-
plies a determination that the WTO Member concerned violates its obligations under a
WTO agreement". The EC's use of the term "implies" highlights the fact that it cannot
credibly claim that Section 306(b) mandates such a determination.  In its brief discussion
of this issue, the European Communities ignores the language and purpose of Sec-
tion 306(b), as well as the findings of the Article 22.6 arbitrators in the Bananas dispute
rejecting similar EC claims.
4.796 The United States also stresses that Section 306 provides a procedure in US law
by which the United States invokes its right to take action in accordance with DSU Arti-
cle 22, that is, to take action when a US trading partner fails to implement DSB recom-
mendations.  Here again, the time frames in the statute conform with those of the DSU.
4.797 The United States further challenges the EC assumption that the USTR must al-
ways conclude that another Member has failed to implement DSB rulings and recommen-
dations.  Again, Article 23.2(a) only prohibits certain violation determinations.  It does



Report of the Panel

996 DSR 2000:II

not, for example, preclude a determination that there has been no violation, or a determi-
nation consisting of a description of a case's procedural status.  Thus, even if the Euro-
pean Communities were justified in "implying" a determination in Section 306(b), the
European Communities would have to prove that Section 306 requires the USTR to de-
termine that a violation has occurred.  However, the European Communities simply skips
over this step in its argument.  The European Communities does not even attempt to meet
its burden on this point, and, indeed, there is no point in its trying.   Nothing in Sec-
tion 306(b) prevents the USTR from considering that another Member has fully imple-
mented DSB rulings and recommendations and from taking no action at all.  This in and
of itself undermines the EC's argument that Section 306 mandates a violation determina-
tion not meeting Article 23.2(a) requirements.
4.798 The United States contends that Section 306(b) does not command the authorities
of the United States of America to violate DSU Article 23.2(a).  The European Commu-
nities has asked the Panel to find that Section 306(b)

"is inconsistent with Article 23.2(b) [sic] of the DSU because it requires
the USTR to determine whether a recommendation of the DSB has been
implemented irrespective of whether any proceedings on this issue under
Article 21.5 of the DSU have been completed".  (emphasis added)

Again, the EC's very use of the word "whether" demonstrates that the European Commu-
nities has asked the wrong question.  Section 306(b) must first command a determination
of breach before the other requirements of Article 23.2(a) become relevant.  It does not.

(b) What Constitutes "Determination" – Relationship
between DSU Articles 21.5 and 22

4.799 The United States explains that following DSB adoption of panel or Appellate
Body findings that US agreement rights have been denied, the USTR makes her determi-
nation of this result pursuant to Section 304(a)(1).  Under DSB rules, the defending party
must state its intentions with respect to implementation of DSB recommendations and
rulings at a DSB meeting held within 30 days of adoption.  If that party states its intention
to implement the DSB's recommendations and rulings, the USTR treats this statement as a
"satisfactory measure" pursuant to Section 301(a)(2)(B)(i),415 justifying termination of
the Section 302 investigation.416

4.800 The United States goes on to state that during the reasonable period of time for
implementation provided for in DSU Article 21.3, the USTR monitors implementation
pursuant to Section 306(a).  Section 306(b) provides for situations in which the USTR
believes implementation has not occurred by the conclusion of the reasonable period of
time.  It states:

"(1) IN GENERAL.–If, on the basis of the monitoring carried out under
subsection (a), the Trade Representative considers that a foreign country
is not satisfactorily implementing a measure or agreement referred to in
subsection (a), the Trade Representative shall determine what further ac-
tion the Trade Representative shall take under section 301(a).  For pur-

                                                                                                              

415 Section 301(a)(2)(B)(ii), 19 U.S.C. § 2411(a)(2)(B)(ii).
416 The United States cites, for example, Determinations Under Section 304 of the Trade Act of
1974 With Respect to Certain Canadian Practices Affecting Periodicals, 62 Fed. Reg. 50651 (1997)
(US Exhibit 7).
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poses of section 301, any such determination shall be treated as a determi-
nation made under section 304(a)(1).

(2) WTO DISPUTE SETTLEMENT RECOMMENDATIONS.–If the
measure or agreement referred to in subsection (a) concerns the imple-
mentation of a recommendation made pursuant to dispute settlement pro-
ceedings under the World Trade Organization, and the Trade Representa-
tive considers that the foreign country has failed to implement it, the
Trade Representative shall make the determination in paragraph (1) no
later than 30 days after the expiration of the reasonable period of time
provided for such implementation under paragraph 21 of the Understand-
ing on Rules and Procedures Governing the Settlement of Disputes …".417

4.801 The United States maintains that contrary to the EC's claims, the language of Sec-
tion 306(b) does not "imply" – let alone state – that the USTR is required to make a de-
termination in violation of Article 23.  Section 306(b) sets forth steps the USTR should
take to assert US rights under DSU Article 22 when she considers that there has not been
full implementation by another WTO Member.  The USTR must make this judgment –
which is not a "determination" – because the deadlines provided for in DSU Article 22
require that she must.418

4.802 The United States notes that under the procedures set forth in DSU Articles 22.2,
22.6 and 22.7, a complaining party wishing to avail itself of the negative-consensus rule
must propose to the DSB how it intends to suspend concessions within 30 days of the
expiration of the reasonable period of time.  Section 306(b) provides the US analogue for
this process, requiring the USTR to determine what action she proposes to take within
that 30-day period.
4.803 The United States considers that DSU Article 22.2 provides that if a Member fails
to comply with DSB recommendations by the conclusion of the reasonable period of time
determined pursuant to Article 21.3, the Member shall, if requested, enter into compensa-
tion negotiations with the complaining party.  Where an agreement on compensation has
not been reached within 20 days after the end of the reasonable period of time, the com-
plaining party may request DSB authorization to suspend the application of concessions
or other obligations to the Member concerned.419 Under DSU Article 22.6, the DSB is

                                                                                                              

417 Section 306(b), 19 U.S.C. § 2416(b).
418 The United States points out that Section 306(b) does not call for the Trade Representative to
make a definitive or formal determination that the trading partner has, in fact, failed to implement
DSB recommendations, nor does it prevent the Trade Representative from either making such a
determination, or implementing such action, contingent upon DSB authorization under either Arti-
cle 22.2, 22.6 or 22.7.  Again, the European Communities merely assumes, without demonstrating,
that statutory language reflecting broad discretion in fact mandates WTO-inconsistent action.
419 DSU Article 22.2 provides:

"If the Member concerned fails to bring the measure found to be inconsistent with a cov-
ered agreement into compliance therewith or otherwise comply with the recommendations
and rulings within the reasonable period of time determined pursuant to paragraph 3 of
Article 21, such Member shall, if so requested, and no later than the expiry of the reason-
able period of time, enter into negotiations with any party having invoked the dispute set-
tlement procedures, with a view to developing mutually acceptable compensation.  If no
satisfactory compensation has been agreed within 20 days after the date of expiry of the
reasonable period of time, any party having invoked the dispute settlement procedures
may request authorization from the DSB to suspend the application to the Member con-
cerned of concessions or other obligations under the covered agreements".
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obligated to grant this request in the absence of a negative consensus within 30 days of
expiration of the reasonable period of time, unless the Member concerned requests arbi-
tration with respect to the level or nature of suspension proposed.  In that case, the matter
is referred to arbitration for a decision which must be completed within 60 days of the
expiration of the reasonable period of time.420 If the complaining party then requests
authorization to suspend concessions in accordance with the arbitrator's decision, the
DSB is, under Article 22.7, obligated to grant this request in the absence of a negative
consensus.421

4.804 The United States then argues that Articles 22.2 and 22.6 presuppose that, by the
thirtieth day following the expiration of the reasonable period of time, a complaining
party wishing to suspend concessions will already have indicated how it intends to do so.
Failing this, the DSB would not be in a position to authorize the action by day 30, nor
would the Member concerned be in a position to evaluate the proposal to enable it to
challenge the level or nature of proposed suspension.  Were the complaining party to wait
until after day 30 to propose suspension of concessions, it would lose the benefit of auto-
matic DSB authorization for the suspension (subject to the negative-consensus rule) pro-
vided for in Articles 22.6 and 22.7.
4.805 The United States concludes that a determination of proposed action under Sec-
tion 306(b) is not only permitted under the dispute settlement framework contemplated in
the DSU, it is affirmatively required by that framework in cases where a Member wishes
to exercise its right to suspend concessions.
4.806 With respect to the EC claim that such a determination "implies" that the USTR is
also determining that another Member has violated US agreement rights, the United States

                                                                                                              

420 DSU Article 22.6 provides:
"When the situation described in paragraph 2 occurs, the DSB, upon request, shall grant
authorization to suspend concessions or other obligations within 30 days of the expiry of
the reasonable period of time unless the DSB decides by consensus to reject the request.
However, if the Member concerned objects to the level of suspension proposed, or claims
that the principles and procedures set forth in paragraph 3 have not been followed where
a complaining party  has requested authorization to suspend concessions or other obliga-
tions pursuant to paragraph 3(b) or (c), the matter shall be referred to arbitration. Such
arbitration shall be carried out by the original panel, if members are available, or by an
arbitrator appointed by the Director-General and shall be completed within 60 days after
the date of expiry of the reasonable period of time.  Concessions or other obligations shall
not be suspended during the course of the arbitration.

421 DSU Article 22.7 provides:
"The arbitrator [footnote omitted] acting pursuant to paragraph 6 shall not examine the
nature of the concessions or other obligations to be suspended but shall determine
whether the level of such suspension is equivalent to the level of nullification or impair-
ment.  The arbitrator may also determine if the proposed suspension of concessions or
other obligations is allowed under the covered agreement.  However, if the matter referred
to arbitration includes a claim that the principles and procedures set forth in paragraph 3
have not been followed, the arbitrator shall examine that claim.  In the event the arbitrator
determines that those principles and procedures have not been followed, the complaining
party shall apply them consistent with paragraph 3.  The parties shall accept the arbitra-
tor's decision as final and the parties concerned shall not seek a second arbitration.  The
DSB shall be informed promptly of the decision of the arbitrator and shall upon request,
grant authorization to suspend concessions or other obligations where the request is con-
sistent with the decision of the arbitrator, unless the DSB decides by consensus to reject
the request".
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first notes that there is no such implication in Section 306(b); nor, if there were, could an
implication alone serve as the basis for finding that Section 306(b) violates DSU Arti-
cle 23.2(a).  The European Communities has the burden of demonstrating that Sec-
tion 306(b) mandates a determination in violation of Article 23.2(a), and that the lan-
guage of Section 306(b) cannot be interpreted in a manner which does not "imply" such a
determination.422 Section 306(b) only requires a determination of proposed action and, as
the United States has seen, this is entirely consistent with the framework set forth in DSU
Articles 22.2, 22.6 and 22.7.
4.807 The United States points out that WTO Members wishing to exercise their WTO
rights must come to some judgment as to whether other Members are acting consistently
with their obligations.  If, for purposes of Article 23.2(a), "determinations" of agreement
violations may be "implied" from other actions or determinations, the United States must
conclude that the EC's decision to bring this case "implies" that the European Communi-
ties has, contrary to Article 23.2(a), made a determination that the United States has vio-
lated the DSU and the GATT 1994.  Likewise, when the European Communities decries
"illegal" US actions in the press,423 may the United States then "imply" that the European
Communities has made such a determination? Presumably not, but how then would one
distinguish among various "determinations" which may be "implied" from various gov-
ernmental statements and actions, including actions taken in connection with multilateral
dispute settlement proceedings?
4.808 The United States considers that Article 23 is intended to ensure that Members
use multilateral dispute settlement rules when they consider that their agreement rights
have been violated.  The broad interpretation of "determination" which the European
Communities proposes is both unnecessary to, and potentially at odds with, the object and
purpose of Article 23.  Obviously, Members will only undertake multilateral dispute set-
tlement proceedings – including a request for suspension of concessions – if they consider
that another Member is not meeting its obligations.  Section 306(b) says no more than
this.  If the USTR "considers" that another Member has failed to implement DSB recom-
mendations, the USTR must determine a course of action, as indeed she must in order to
have the benefit of the negative-consensus rule.  To read into this a "determination" of
violation for purposes of Article 23.2(a) would be to preclude, not encourage, resort to
multilateral dispute settlement rules.
4.809 The United States alleges that the EC's assumptions with respect to Section 306(b)
are, if possible, even more extreme than those relating to Section 304.  The European
Communities assumes that it may "imply" from the language of Section 306 a violation
determination not meeting the requirements of DSU Article 23.2(a).  The EC's use of the
word "implies" speaks volumes about its inability to meet its burden of establishing that
Section 306 mandates such a determination.  Section 306 neither mandates, nor may it be
said to "imply", a determination that another WTO Member has violated its WTO obliga-
tions, and the European Communities may not simply assume that it does.
4.810 The United States explains that under Section 306, the USTR proposes what ac-
tion she will take when she "considers" that another WTO Member has failed to imple-
ment DSB rulings and recommendations.  The USTR must propose this action within 30

                                                                                                              

422 Panel Report on US – Tobacco, op. cit., para. 123.
423 The United States cites, e.g. "U.S. threatens tariffs on European luxury items", The Associated
Press, 22 December 1998, PM cycle (in which Sir Leon Brittan states, with respect to section 301:
"It is time to take action against the pernicious and unlawful effect of this wholly unilateral legisla-
tion". (emphasis added)).
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days of the expiration of the reasonable period of time in order to allow the United States
to request and obtain authorization to suspend concessions pursuant to DSU Articles 22.2
and 22.6.
4.811 The United States argues that the US statute's use of the term "considers" makes
clear that no formal determination is involved.  Indeed, the term "considers" is used in
various provisions of the DSU itself, such as Articles 3.3, 4.1, 4.7, 5.4 and 10.4.  As in
Section 306, these provisions lay out the steps a party may take to assert its WTO rights
when it believes these rights have been denied.  It is axiomatic that Members invoking
dispute settlement procedures are doing so based on a belief that their rights have been
denied.  The DSU, like Section 306, reflects this concept through use of the term "consid-
ers".  For example, Article 3.3 provides that "prompt settlement of situations in which a
Member considers that any benefits accruing to it . . . are being impaired by measures
taken by another Member is essential to the effective functioning of the WTO and the
maintenance of a proper balance between the rights and obligations of Members".  Like-
wise, Article 10.4 provides that a third party to a dispute may have recourse to normal
dispute settlement procedures if it "considers that a measure already the subject of a panel
proceeding nullifies or impairs benefits accruing to it under any covered agreement".
4.812 The United States considers that it is difficult to see the logic in concluding that a
Member has disregarded DSU rules and procedures based on the very fact that the Mem-
ber believes it is necessary to invoke those rules and procedures.  Yet that is the EC's
conclusion.  It flies in the face of the very purpose of Article 23.2(a), which is to encour-
age multilateral determinations.  The Panel should therefore reject the EC's claim that the
USTR is making an "implied" violation determination when she considers that another
Member has not complied with DSB rulings and recommendations.
4.813 The United States reiterates that, in order to meet its burden, the European Com-
munities must demonstrate that Section 306(b) precludes the possibility of US action
consistent with its WTO obligations, and that the language of Section 306(b) cannot be
read to permit such WTO-consistent action.  However, even if one were to accept the EC
argument that the USTR makes an "implied" determination for purposes of Article 23.2(a)
when she considers that another Member has failed to implement DSB recommendations
and determines a course of action, nothing in Section 306(b) mandates that the USTR
must actually "consider" non-implementation to have occurred.  Section 306(b) estab-
lishes no criteria requiring the Trade Representative to "consider" that
non-implementation has occurred for a given set of circumstances.  As with her determi-
nation under Section 304(a)(1), the USTR has broad discretion in making this decision,
and the fact that she may choose not to implement any action in and of itself establishes
that Section 306 does not mandate WTO-inconsistent action.
4.814 In the view of the United States, based on its invalid assumptions that Sec-
tion 306(b) both "implies" a determination for Article 23.2(a) purposes and also requires
that the determination always be affirmative, the European Communities then argues that
the 30-day time frame in Section 306(b) for this alleged determination precludes the
USTR from basing that determination on Article 21.5 panel findings, since Article 21.5
proceedings may require up to 90 days.424 The European Communities claims that WTO

                                                                                                              

424 Article 21.5 provides:
"Where there is disagreement as to the existence or consistency with a covered agreement
of measures taken to comply with the recommendations and rulings such dispute shall be
decided through recourse to these dispute settlement procedures, including wherever pos-
sible resort to the original panel. The panel shall circulate its report within 90 days after
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Members are required to pursue a panel under Article 21.5 whenever implementation is at
issue.  This claim is not correct, as is abundantly clear from the discussions in the ongoing
DSU Review, where members are currently struggling with proposals to amend the DSU
on this very point.425 However, even if, for the sake of argument, one were to accept the
EC's claim, the 30-day time frame in Section 306(b) would not preclude consideration of
Article 21.5 panel findings and making a determination on that basis.
4.815 The United States points out that the European Communities argues that Arti-
cle 21.5 proceedings are obligatory before a complaining party may request, or the DSB
may authorize, suspension of concessions.  However, in authorizing US retaliation in the
Bananas dispute based only on the decision of Article 22.6 arbitrators, the DSB implicitly
rejected this argument.  Moreover, the Article 22.6 arbitrators themselves explicitly re-
fused to accept the EC position.426

4.816 The United States argues that the arbitrators noted the US view that were it not
possible to request suspension of concessions within 30 days of expiration of the reason-
able period of time, the complaining party would lose the benefit of the nega-
tive-consensus rule.427 Moreover, to the extent a Member believed that it had complied
with DSB recommendations, it could request arbitration pursuant to Article 22.6.  The
arbitrators would address the issue of compliance in determining the extent of nullifica-
tion or impairment, a prerequisite to fulfilling their mandate under Article 22.7 to deter-
mine whether the level of suspension is equivalent to the level of nullification or impair-
ment.428 The arbitrators also noted that they could address the issue of nullification and
impairment for this purpose even without making a formal determination of nullification
or impairment, and emphasized that, "the goal of DSU Article 23 – multilateral determi-
nation – is achieved if the issue of nullification and impairment is considered in an arbi-
tration before the original panel".429

4.817 The United States claims that the EC's claim that Section 306(b) violates DSU
Article 23.2(a) rests on a series of unsupported assumptions – that Section 306(b) "im-
plies" a determination of a violation within the meaning of Article 23.2(a), that the im-
plied Section 306(b) determination would always be affirmative and that WTO Members
must always resort to Article 21.5 proceedings before requesting authorization to suspend
concessions.  These assumptions in no way meet the EC's burden of demonstrating that
Section 306(b) mandates action inconsistent with DSU Article 23.2(a).
4.818 The United States challenges that EC assumption that a Member wishing to sus-
pend concessions under DSU Article 22 must first seek a determination under DSU Arti-
cle 21.5.  According to the European Communities, because the USTR must make her
"implied" violation determination under Section 306(b) within 30 days of the expiration

                                                                                                              

the date of referral of the matter to it.  When the panel considers that it cannot provide its
report within this time frame, it shall inform the DSB in writing of the reasons for the
delay together with an estimate of the period within which it will submit its report".

425 See Review of the DSU, Note by the Secretariat, Compilation of Comments Submitted by
Members – Rev. 3 (12 December 1998).
426 Arbitration under Article 22.6 of the DSU in European Communities – Regime for the Importa-
tion, Sale and Distribution of Bananas, WT/DS27/ARB, para. 4.11 (9 April 1999).
427 Ibid.
428 Ibid.
429 Ibid., paras. 4.12, 4.14.  The United States notes that these conclusions shed further light on the
proper interpretation of "determination" for purposes of Article 23.2(a), since they emphasise that, in
pursuing a multilateral determination of one's agreement rights, it is necessary to make decisions
regarding these rights.
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of the reasonable period of time, it is possible this might precede the conclusion of the
90-day period provided for in Article 21.5.  Therefore, the European Communities con-
tends that the USTR's determination would not be authorized under multilateral proce-
dures.
4.819 The United States argues that in light of the other flawed assumptions which the
European Communities makes with respect to "implied" violation determinations and
whether they must, under Section 306, be affirmative, the Panel need not and should not
reach the issue of whether a Member must first invoke Article 21.5 procedures before
seeking authorization to suspend concessions under Article 22.  The absence of such a
requirement is precisely what has prompted intensified negotiations in the DSB during the
past five months.  While that issue is a proper subject for negotiations to change the DSU,
for that reason it is not capable of resolution by a panel.  Nevertheless, the United States
notes that the arbitrators in the Bananas dispute did not accept the EC's arguments.  In-
deed, Article 22 includes no reference whatsoever to Article 21.5, nor does Arti-
cle 23.2(c).  The time frames in Article 22 for seeking authorization to suspend conces-
sions are measured exclusively against the expiration of the reasonable period of time.
4.820 The United States points out that Article 22.6 explicitly requires the DSB to grant
a request to authorize the suspension of concessions within 30 days of the expiration of
the reasonable period of time unless there is a consensus to the contrary or a challenge to
the level of suspension proposed.  The 30 day time frame in Section 306 is thus not only
consistent with Article 22, it is required by it.  If the United States or another Member
were forced to wait until after day 30 to propose and seek authorization to retaliate, it
would lose the benefit of the negative consensus rule.  One of the principal tools in the
DSU to ensure compliance with DSB rulings would be undermined.
4.821 The European Communities notes that the European Communities and the
United States differ on the interpretation of Articles 21.5 and 22 of the DSU.
4.822 As to this timeframe, the European Communities notes that, according to Arti-
cle 22.6 of the DSU, the arbitration on the level or nature of the suspension of concession
or obligations

"shall be completed within 60 days after the date of the expiry of the rea-
sonable period of time".

4.823 The European Communities considers that a request to suspend concessions must
be consistent with the decision of the arbitrator and must be submitted at least ten days
before the meeting of the DSB.  Thus, even if the arbitrator's decision is made within the
60-day period, 70 days can elapse between the expiry of the implementation period and
the DSB authorization.430 USTR is nevertheless required under Section 305 to determine
unilaterally the level and the nature of the suspension of concessions or other obligations
within 60 days.  The European Communities notes that the United States has not argued
that the EC's assumptions in respect of the 70-day period are incorrect.
4.824 The European Communities points out that the United States contests the EC's
claim that WTO Members are required to request the establishment of a Panel under Arti-
cle 21.5 whenever implementation is at issue. The United States affirms that:

"This claim is not correct, as is abundantly clear from the discussions in
the ongoing DSU Review, where members are currently struggling with
proposals to amend the DSU on this very point. … [I]n authorizing US

                                                                                                              

430 The European Communities understood Japan's third party oral statement read on 30 June, at
paragraph 7, as confirming this (straightforward) interpretation of the existing obligatory rules of
procedure for meetings of the DSB.
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retaliation in the Bananas dispute based only on the decision of Arti-
cle 22.6 arbitrators, the DSB implicitly rejected this argument.  Moreover,
the Article 22.6 arbitrators themselves explicitly refused to accept the EC
position …".

4.825 The European Communities addresses this issue in the framework of the answer
to this question since it is related to the issue of the duration of the dispute settlement
procedures and the failure of Sections 301-310 to conform to US WTO obligations under
the DSU.
4.826 The European Communities firstly contends that it is incorrect to state that the
DSB implicitly rejected the EC argument while authorizing the suspension of concessions
in the "Banana III" procedure. The DSB authorized by reversed consensus the decision of
the Arbitrators concerning the level of suspension in equivalence with the level of nullifi-
cation or impairment. That was the task of the DSB under Article 22.7 of the DSU, which
constitutes the mirror image of the terms of reference of the arbitrator Panel under the
same provision. The DSB never adopted the arbitrator's decision,431 nor explicitly or im-
plicitly warranted its content, with the exception of the authorization of the level of sus-
pension of concessions. In fact, most Members participating in the DSB meeting on 19
April 1999 considered that, when addressing substantive arguments concerning the con-
sistency of the measures adopted by the European Communities to comply with the rec-
ommendations and rulings of the DSB, the arbitrator Panel went clearly ultra vires. The
European Communities considers therefore that part of its decision as taken outside its
terms of reference and thus legally non-existent.
4.827 The European Communities secondly argues that as was recalled also by Brazil,
"the logical way forward adopted in the banana arbitration is not a precedent for the inter-
pretation of the sequence between Articles 21.5 and 22 of the DSU".432 The statement by
the United States according to which the DSB "implicitly rejected" the views of the ma-
jority of members of the WTO concerning Article 21.5 misrepresents the reality. As Brazil
pointed out, "it would suffice to read the long records of minutes related to the banana
dispute to confirm that there never was any implicit rejection of the obligatory se-
quence".433

4.828 Thirdly, the European Communities notes that Article 21.5 of the DSU provides
that

"where there is a disagreement as to the existence or consistency with a
covered agreement of measures taken to comply with the recommenda-
tions and rulings such dispute shall be decided through recourse to these
dispute settlement procedures, including whenever possible resort to the
original Panel. The Panel shall circulate its report within 90 days after the
date of referral of the matter to it"

                                                                                                              

431 Arbitration under Article 22.6 of the DSU in European Communities – Regime for the Importa-
tion, Sale and Distribution of Bananas, WT/DS27/ARB, 9 April 1999
432 The European Communities recalls the statement by Ambassador K. Morjane, Chairman of the
DSB, at the meeting held on 29 January 1999: "The solution to the banana matter would be totally
without prejudice to future cases and to the question of how to resolve the systemic issue of the
relationship between Articles 21.5 and 22 of the DSU" (WT/DSB/M/54, page 30 - original empha-
sis).
433 See also the Minutes of the General Council meeting held on 15/16 February 1999 in the WTO
doc. WT/GC/M/35.
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4.829 In the view of the European Communities, this provision, and in particular the
terms "shall", "Panel" and "these dispute settlement procedures" must be interpreted in
accordance with the principles of the Vienna Convention on the Law of Treaties, i.e. it
must be interpreted

"in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and pur-
pose" (Article 31.1).

4.830 The European Communities states that it is the EC view, supported by the vast
majority of WTO Members, that the ordinary meaning of the term "shall" is "expressing a
command or duty" (Oxford English Reference Dictionary). In the WTO context, the term
"Panel" is defined in Articles 6, 7 and 8 of the DSU. The terms "these dispute settlement
procedures" interpreted in "good faith" in the context of Article 21.5 mean nothing else
than a dispute settlement procedure under the DSU, which includes a Panel as defined in
Articles, 6, 7 and 8 (and thus not an arbitration procedure).
4.831 The European Communities points out that as the Appellate Body stated in the
India - Patents (US) case, paragraph 45:

"The duty of a treaty interpreter is to examine the words of the treaty to
determine the intentions of the parties.  This should be done in accordance
with the principles of treaty interpretation set out in Article 31 of the Vi-
enna Convention.  But these principles of interpretation neither require
nor condone the imputation into a treaty of words that are not there or the
importation into a treaty of concepts that were not intended".

4.832 The European Communities then argues that "where there is a disagreement as to
the existence or consistency with a covered agreement of measures taken to comply with
the recommendations and rulings" there is an obligation (unless the complainant decides
not to proceed as it is allowed under Article 3.7, first sentence, of the DSU) to pursue a
Panel procedure whose duration is determined by the DSU itself to be at least 90 days.
Sections 301-310, and in particular Section 306, unilaterally set time limits and mandate
compulsory determinations and actions that are clearly incompatible with this provision.
Consequently, they also breach Article 23 of the DSU.
4.833 The European Communities considers that the term "determination" in Arti-
cle 23.2(a) of the DSU must be interpreted in accordance with the principles of the Vi-
enna Convention on the Law of Treaties, i.e. it must be interpreted:

"in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and pur-
pose" (Article 31.1).

4.834 The European Communities contends that the ordinary meaning of "determina-
tion" is "the process of deciding, determining or calculating"; (in a legal context) "the
conclusion of a dispute by the decision of an arbitrator"; "the decision reached"; "a judi-
cial decision or sentence"; in the figurative sense: "firmness of purpose, resoluteness".
The verb "determine" means "to find out or establish precisely"; "to decide or settle";
"make or cause a person to make a decision", (in a legal context) "bring or come to an
end" (Oxford English Reference Dictionary). These explanations of the term "determina-
tion" are unequivocally turning around the idea of a formal and definitive decision with
legal consequences made in the framework of a formal proceeding.
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4.835 The European Communities further argues that the immediate context of this pro-
vision is Article 23.1 of the DSU that describes the object and purpose of the more de-
tailed rules in paragraph 2 of the same Article.434

4.836 The European Communities points out that Article 23.1 of the DSU starts with the
temporal conjunction "when" and establishes a link with a situation in which a Member
seeks the

"redress of a violation of obligations or other nullification or impairments
of benefits under the covered agreements or an impediment to the attain-
ment of any objective of the covered agreements".

4.837 The European Communities then claims that a public statement or a report made
outside the context of seeking redress of an alleged violation or other nullification or im-
pairment of benefits or any impediment to the attainment of any objective of the covered
agreements would not be relevant in the context of Article 23.1 or 23.2 of the DSU.
4.838 According to the European Communities, the context makes also clear that deci-
sions taken to exercise the rights under the DSU are not determinations covered by Arti-
cle 23 because the very purpose of this provision is to ensure that Members make use of
the DSU. Article 3.7 first sentence of the DSU is also part of the context of Article 23.2
(a). This provision indicates that

"[b]efore bringing a case, a Member shall exercise its judgement as to
whether action under these procedures would be fruitful".

4.839 In the view of the European Communities, this provision is complemented by
provisions in other covered agreements concerning the initial steps to be taken in case of a
dispute.435

4.840 The European Communities argues that in these provisions, reference is made to a
Member considering that another Member has failed to carry out its obligations under the
relevant covered agreement. This type of "consideration" is clearly permissible under
WTO law as a prerequisite to starting a dispute settlement procedure under the relevant
procedural rules; indeed it is necessary to "play by the rules". It is thus obvious that a
distinction must be drawn under WTO law436 between the terms "determination" and
"consideration".

                                                                                                              

434 The European Communities notes that Article 23.2 of the DSU starts with the words "[i]n such
cases, Members shall". This indicates that Article 23.2 is governed by the more general provision
contained in Article 23.1 of the DSU.
435 The European Communities refers to Article XXIII:1 GATT: "If any contracting party should
consider that any benefit accruing to it directly or indirectly under this Agreement is being nullified
or impaired or that the attainment of any objective of the Agreement is being impeded as the result of
(a) the failure of another contracting party to carry out its obligations under this Agreement, or (b)
the application by another contracting party of any measure, whether or not it conflicts with the
provisions of this Agreement, or (c) the existence of any other situation …"; Article XXIII:1 GATS:
"If any Member should consider that any other Member fails to carry out its obligations or specific
commitments under this Agreement …"; Article 17.3 of the Agreement on Implementation of Arti-
cle VI of the General Agreement on Tariffs and Trade 1994: "If any Member considers that any
benefit accruing to it, directly or indirectly, under this Agreement is being nullified or impaired, or
that the achievement of any objective under this Agreement is being impeded, by another Member or
Members …".
436 The European Communities notes that this does not necessarily mean that the corresponding
terms in a piece of domestic legislation of a WTO Member must be read as operating a similar dis-
tinction.
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4.841 The European Communities then concludes that a consideration is no more than
an allegation, a view expressed by a WTO Member. A mere consideration does not by
itself entail any legal consequences, because it forms at best the basis for a further proce-
dural step that must still be taken (by submitting a complaint to an outside adjudicatory
body, the so-called "third-party adjudication"). In this sense, it is an expression of an
opinion subject to confirmation by the exclusively competent WTO bodies.
4.842 The European Communities notes that a determination by contrast is a formal and
final decision with clearly defined legal consequences. It is not subject to confirmation
and is meant to have a direct legal consequence under domestic law, e.g. as a step in the
process leading to retaliatory action. Since it has legal consequences, it is self-sufficient
and is capable of becoming the subject matter of a dispute, both domestically and interna-
tionally.
4.843 The European Communities underlines that a determination of the absence of a
violation is of course the mirror image of a determination that a violation has occurred. It
is not possible to make a determination (in the above-mentioned WTO legal meaning) in
one direction without at least the possibility of coming to a different conclusion. A law
that requires a determination in all cases whether a violation of WTO law has occurred
therefore comprises the requirement to determine in certain cases that a violation of WTO
law has occurred. Such a law therefore mandates determinations that are inconsistent with
Article 23.
4.844 The European Communities indicates that it firmly believes that the final word
concerning either the presence or the absence of a violation must lie in the hands of the
multilateral dispute settlement system. The prohibition contained in Article 23.2(a) of the
DSU must be read to outlaw any formal and legally binding decision by a WTO Member
regarding the WTO-consistency or otherwise of measures taken by another
WTO-Member. The United States effectively argues that, because Members need to take
position on the WTO-consistency of a measure adopted by another Member in order to
assert their rights under the DSU, they may also adopt determinations for the purpose of
deciding whether or not to impose unilateral sanctions. This reasoning turns the require-
ments of Article 23 on their head.
4.845 According to the European Communities, what a WTO Member can and must
legitimately decide upon is whether or not it will submit an alleged WTO-inconsistency to
the multilateral dispute settlement system. But this is a matter covered by a different DSU
provision, i.e. Article 3.7, first sentence.
4.846 The European Communities considers that it is true that Article 23.2(a) of the
DSU was drafted with Sections 301-310 of the 1974 US Trade Act in mind. But this
means, of course, that the Uruguay Round participants had also in mind the threat to the
security and predictability of the international trade relations created by the text of the
Trade Act as it was drafted in the 1988 version. They had therefore in mind the need to
insert in the covered agreements language that would constitute the second leg of what the
European Communities has proposed in its oral statement of 29 June to call the "Marra-
kech deal".
4.847 The European Communities then maintains that the terminology used in Sec-
tions 301-310 cannot be decisive for the categorization of the different provisions under
WTO law. Quite to the opposite, the amendment of the Trade Act adopted by the US
Congress in 1994 should have adjusted the US legislation to the new WTO rules.  It is
well known that the US Congress failed to do so. Any suggestion that Article 23 of the
DSU must be read in the light of section 306 of the 1974 Trade Act as amended in 1994,
after the conclusion of the Uruguay Round, would of course amount to an absurdity.
4.848 In the view of the European Communities, the objective of Article 23 of the DSU
is ensuring multilateral dispute resolution, as the title of Article 23 of the DSU suggests
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("Strengthening of the Multilateral System"). The mere fact that Section 306(b)(2) uses
the verb "considers" does not mean that this corresponds to a "consideration" in the sense
of WTO law.437 The distinguishing feature under WTO law is whether the WTO Member
takes a formal and final position with regard to the WTO-consistency of another Mem-
ber's measures, on which substantive legal consequences (e.g. trade action) can be based
domestically, without awaiting the final result of the WTO dispute settlement system.
4.849 The European Communities claims that the word "considers" in Section 306(b)(2)
falls in this latter category, because of the existence of a "determination" of further action
under Section 306(b)(1). In the text of Section 306, this "consideration" leads to further
actions (listed under Section 301) within pre-determined time limits irrespective of the
conclusion of the dispute settlement procedures under the WTO. This situation occurred,
as an example, in the final phase of the "bananas" dispute and led to retaliatory trade ac-
tion (withholding of customs liquidation and increase of bonds for imports of a large
number of items from the EC) before the conclusion of the arbitration procedure under
Article 22.6 of the DSU.
4.850 The European Communities claims that the choice of the wording in the US leg-
islation is misleading and should not constitute the standard to interpret Article 23 of the
DSU. Rather, the opposite is the correct interpretative approach, which the Panel should
follow.
4.851 The European Communities recalls in this context that it drew the Panel's atten-
tion to the following discrepancy in the following statements of the USTR.  The United
States asserts that:

"Contrary to the EC's claims, the language of Section 306(b) does not 'im-
ply' - let alone state - that the Trade Representative is required to make a
determination in violation of Article 23.  Section 306 (b) sets forth steps
the Trade Representative should take to assert US rights under DSU Arti-
cle 22 when she considers that there has not been full implementation by
another WTO Member … this judgement … is not a 'determination' …"

4.852 The European Communities point out that the public notice requesting comments
on the planned 3 March 1999 action contains the following sentence:

"Given that the reasonable period of time for the EC's implementation of
the WTO recommendations concerning the EC banana regime expires on
January 1, 1999, the USTR must make the determination required by sec-
tion 306(b) no later than January 31, 1999, and, in the event of an af-
firmative determination, must implement further action no later than 30
days thereafter".  (emphasis added)

4.853 The European Communities considers that it is thus clear from the above that the
USTR describes herself the consideration she must make under Section 306(b) as a de-
termination and the action to be taken as a result of this determination as mandatory.

                                                                                                              

437 The European Communities notes that the publication in the Federal Register of October 22,
1998, states (in the summary) that "The United States Trade Representative is seeking written com-
ments on (1) the measures that the European Communities has undertaken to apply as of January 1,
1999 to implement the WTO recommendations concerning the EC banana regime; and (2) the
USTR's proposed affirmative determination under section 306(b) of the Trade Act of 1974, as
amended, (Trade Act) (19 U.S.C § 2416), that the measures fail to implement the WTO recommen-
dations. The USTR must make the determination under section 306(b) no later than January 31,
1999" (emphasis added). This quotation confirms that the "consideration" in section 306(b) is in
reality a determination in the sense of Article 23 of the DSU.
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4.854 In rebuttal, the United States notes that the determination referred to in the no-
tice is the determination indicated in Section 306(b) – to propose action to be taken if the
USTR considers non-implementation to have occurred.  It is not a determination that US
agreement rights have been denied.  While, under Section 306(b), the USTR must make
the determination of proposed action if she considers that another Member has not im-
plemented DSB rulings and recommendations, the USTR has complete discretion on the
question of whether she considers non-implementation to have occurred.
4.855 In response to the Panel's question as to the definition of "determination" in the
context of Article 23.2(c), the United States contends that it may be difficult to distin-
guish such determinations on their face.438 The ordinary meaning of "determination" is:
"The settlement of a suit or controversy by the authoritative decision of a judge or arbiter;
a settlement or decision so made, an authoritative opinion"; "The settlement of a question
by reasoning or argument"; "The action of coming to a decision; the result of this; a fixed
intention"; "The action of definitely locating, identifying, or establishing the nature of
something; exact ascertainment (of); a fact established, a conclusion or solution
reached".439

4.856 The United States claims that this ordinary meaning must be read within the con-
text of this term in Article 23 and the DSU and in light of the object and purpose of Arti-
cle 23.2(a).  Article 23 is captioned "Strengthening the Multilateral System", and Arti-
cle 23.1 emphasizes that Members seeking redress of violations shall have recourse to,
and abide by, the (multilateral) rules and procedures of the DSU.  Read in this light, for
purposes of Article 23.2(a), the term "determinations" must not be read so broadly as to
frustrate, rather than promote, the goal of multilateral dispute settlement.  The Panel's
question recognizes that Members pursuing multilateral dispute settlement will frequently
need to take positions in order to conduct dispute settlement.  It would be absurd and at
odds with the object and purpose of Article 23 to include the taking of positions necessary
to the pursuit of dispute settlement within the definition of "determinations" for purposes
of Article 23.2(a).
4.857 In the US view, for this reason, the term "determination" in Article 23.2(a) can not
include decisions reflecting a Member's belief that another Member has failed to comply
with its obligations, since Members will frequently undertake dispute settlement proce-
dures based on such a belief.
4.858 The United States goes on to explain that notwithstanding the above explanation,
for purposes of this dispute, it is not necessary to delineate the precise boundaries of the
term "determination".  The European Communities has characterized two actions in Sec-
tions 301-310 as "determinations": when the USTR issues her "determination" under Sec-
tion 304, and when the USTR "considers" under Section 306 whether implementation has
occurred in order to decide whether to pursue DSB authorization pursuant to Article 22.
Even if Section 304 involves a "determination", the European Communities has failed to
prove it is a determination in violation of Article 23.2(a) since, among other reasons, it
need not be a determination that a violation has occurred.  However, Section 306 does not

                                                                                                              

438 The United States notes that the European Communities has, for example, stated that: "The
decision not to take into account the complete conversion of a territory from a non-market economy
into a market economy and the full privatization of the exporting enterprises is a violation of the
United States' obligation under Article 11 of the Agreement".  (United States - Anti-Dumping Meas-
ures on Imports of Solid Urea from the Former German Democratic Republic, WT/DS63/1, empha-
sis added.)
439 The New Shorter Oxford English Dictionary, at 651 (1993).
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involve a determination for purposes of Article 23.2(a).  The United States argues that the
use of the term "considers" in Section 306 parallels that in the DSU, and is used in both
places to indicate the belief that recourse to multilateral dispute settlement procedures is
necessary.  In the view of the United States, Article 22 requires that a Member seeking
DSB authorization to suspend concessions must propose how it intends to do so no later
than 30 days following the expiration of the reasonable period of time, and Section 306
reflects this fact in US law.
4.859 In response to a Panel question concerning statements in annual reports, and
whether such statements can be "determinations", the United States considers that the
question highlights the fact that only a limited sub-set of statements will constitute "de-
terminations" under Article 23.  As discussed earlier, this sub-set cannot include state-
ments merely indicating a belief regarding another Member's practices.
4.860 In the view of the United States, it is difficult in the abstract to answer the ques-
tion of whether statements in annual reports or public statements would rise to the level of
determinations without knowledge of the specific context and statements made.  Ulti-
mately, a decision on whether a given statement constitutes a "determination" would have
to be addressed on a case-by-case basis.
4.861 In rebuttal, the European Communities notes that the United States claims that
the "consideration" of the USTR under Section 306(b) is not a determination within the
meaning of Article 23 of the DSU but a logical pre-condition for the exercise of the rights
under Article 22 of the DSU. This would be correct if the only consequence of the "con-
sideration" of the USTR was an invocation of Article 22.
4.862 The European Communities points out that the plain language of the law however
shows that this is clearly not the case. If the USTR makes an affirmative determination
under Section 306(b), she shall simultaneously determine what further action she will
take.
4.863 The European Communities considers that the USTR shall treat the determination
on further actions as a determination made under Section 304(a)(1), which is subject to
the provisions of Section 305 governing the implementation of sanctions.
4.864 The European Communities then concludes that the "consideration" is thus a for-
mal determination in the framework of a domestic procedure through which the United
States seeks redress of a violation of WTO obligations, and that determination must be
made and implemented even when the WTO proceedings on which such a determination
or action could be based have not been completed.
4.865 The European Communities argues that a mere requirement that the USTR moni-
tors the implementation of DSB recommendations and decides to invoke Article 22 if
appropriate would, of course, not be inconsistent with Article 23. However, the "consid-
eration" and the simultaneous determination of further action the USTR is obliged to
make under Section 306(b) are inconsistent with Article 23 because they constitute the
first step in a domestic proceeding under which sanctions must be imposed even in the
absence of a DSB authorization to this effect.
4.866 The United States further responds that as with its claim regarding Section 304,
it can meet its burden with respect to its Section 306(b) claim only by establishing that
Section 306(b) mandates: (1) a determination to the effect that a violation has occurred;
(2) which has not been made through recourse to DSU rules and procedures, or is not
consistent with adopted panel or Appellate Body findings or an arbitral award.
4.867 The United States argues that the EC's concession that Section 304 allows the
USTR to make a determination of consistency must be considered to include an acknow-
ledgement that the USTR is free under Section 306(b) to "consider" that another Member
has implemented its commitment to comply with DSB rulings and recommendations.  The
European Communities reasoned that the language of Section 304(a)(1) provided for an
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"either/or" determination, including the option of determining that US agreement rights
had not been denied. While the United States rejects the EC's conclusion that only two
determinations are possible under Section 304, at least these two must be considered pos-
sible under Section 306(b).  Section 306(b) provides "if the USTR considers
[non-implementation to have occurred]", with no constraint whatsoever on what might
lead her to consider otherwise, or how she may characterize that belief. This is a purely
discretionary decision, and Section 306(b) cannot be read to mandate in any way what the
USTR will "consider", let alone a "determination" that a violation has occurred.  The EC's
claim regarding Section 306(b) must fail for this reason.  Without a determination that a
violation has occurred, or a law mandating such a determination, there can be no violation
of DSU Article 23.2(a).
4.868 The United States considers that the EC's claim must also fail because what the
USTR may "consider" is not a determination.  The term "considers" is used throughout
the DSU in precisely the same manner as it is used in Section 306(b):  to indicate a belief
concerning another Member's actions calling for the invocation of multilateral dispute
settlement proceedings. To characterize such a belief as a "determination" for purposes of
DSU Article 23.2(a) would undermine the objective of multilateral determinations un-
derlying Article 23.
4.869 The United States recalls that the European Communities argues that "the termi-
nology used in Sections 301-310 cannot be decisive for the categorization of the different
provisions under WTO law". According to the European Communities, despite the use of
these different terms in the DSU, "this does not necessarily mean that the corresponding
terms in a piece of domestic legislation of a WTO Member must be read as operating in a
similar fashion". This may well be so, but this does not explain why Sections 301-310
themselves include the distinction between "determination" and situations in which the
USTR "considers" that DSU procedures must be invoked.  US rules of statutory construc-
tion differ little, if at all, from those of treaty interpretation.  If different terms are used in
the statute, there must be a reason that they differ.
4.870 The United States claims that the EC's argument that the use of different terms in
the statute "cannot be decisive for the categorization of the different provisions under
WTO law" must also be read in light of its argument one paragraph earlier that, "It is true
that Article 23.2(a) of the DSU was drafted with Sections 301-310 of the 1974 US Trade
Act in mind". Assuming this is true, then the drafters of the DSU were certainly aware of
the pre-existing distinction between determinations and situations in which the USTR
might "consider" in Sections 301-310, and intended to make the same distinction when
these terms were adopted into the DSU.  At a minimum, if the drafters of the DSU had
Sections 301-310 "in mind" – if it had been their intention to subject mere beliefs to po-
tential discipline under Article 23.2(a) – then they would have included "considerations"
in DSU Article 23.2(a).  They did not, however, do so, and there is no basis now for sub-
jecting such beliefs to scrutiny as "determinations".
4.871 The United States further states that the European Communities attempts to claim
that "determinations" are associated with "clearly defined legal consequences", for exam-
ple, "as a step in the process leading to retaliatory action". The European Communities
offers no textual basis for this claim, and the text and context of Article 23.2(a) in fact
contradict it.  The text of Article 23.2(a) refers to determinations that a violation has oc-
curred, with no discussion whatsoever of the consequences of those determinations.  It is
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a straightforward obligation of conduct, not an obligation of result.440 Moreover, Arti-
cle 23.2(c) deals specifically with suspension of concessions or other obligations, the
"retaliatory action" of which the European Communities speaks.  That provision makes no
reference to violation determinations.  If "legal consequences" such as suspension of con-
cessions were a prerequisite for a "determination" under Article 23.2(a), what would be
the need for a separate Article 23.2(c)? The determination of violation would have the
legal consequence of mandating suspension of concessions and would encompass the
situations provided for in both paragraphs (a) and (c).  The EC approach would thus col-
lapse two separate DSU provisions into one.
4.872 The United States argues that if the European Communities were to respond that
Article 23.2(c) provides for action actually taken, while Article 23.2(a) just provides for
first steps that might not actually result in action, then this suggests that the action need
not be taken as a result of the determination, that is, that action remains discretionary.
Under this formulation, even a decision to initiate an investigation, which might ulti-
mately have "the legal consequence" of action taken, could be drawn into the definition of
"determination".  Moreover, a Member could avoid liability under Article 23.2(a) simply
by explicitly decoupling the violation determination from the action taken, even if the
Member retains complete discretion to suspend concessions at any time for any reason.
4.873 The United States further contends that it is also questionable whether the Euro-
pean Communities or other WTO Members would be willing to accept the consequences
of the EC's approach.  Assume, for example, that a Member has a statute mandating that
authorities, without first resorting to WTO dispute settlement proceedings, make defini-
tive, official, published determinations that another Member has violated its WTO obli-
gations.  The statute would not otherwise provide for any "legal consequences".  Such a
clear "determination" would certainly appear to be precisely within the terms of Arti-
cle 23.2(a), yet under the EC's approach it would be excluded.
4.874 In the view of the United States, the EC's definition of "determination" based on
"legal consequences" is not sustainable.  The USTR's belief as to whether Article 22 pro-
ceedings need be invoked, expressed through the term "considers", is not actionable under
DSU Article 23.2(a).
4.875 The United States further maintains that another aspect of the EC's proposed defi-
nitions of "considerations" and "determinations" worthy of comment is the fact that it
would appear to lead to the conclusion that all Section 304(a)(1) determinations are in
fact "considerations".  The European Communities states, "the terminology used in Sec-
tions 301-310 cannot be decisive for the categorization of the different provisions under
WTO law". The European Communities thus allows for the possibility that a "determina-
tion" under domestic law may in fact be a "consideration" for WTO purposes.  The Euro-
pean Communities explains that a "consideration"

"does not by itself entail any legal consequences, because it forms at best
the basis for the further procedural step that must still be taken (by sub-
mitting a complaint to an outside adjudicatory body . . .).  In this sense, it

                                                                                                              

440 The United States refers to International Law Commission, Draft Articles on State Responsibil-
ity, Arts. 20-21, 37 I.L.M. 440, 448 (1998), as stating that: "There is a breach by a State of an inter-
national obligation requiring it to adopt a particular course of conduct when the conduct of that State
is not in conformity with that required of it by that obligation". (Art. 20) "There is a breach by a
State of an international obligation requiring it to achieve, by means of its own choice, a specified
result if, by the conduct adopted, the State does not achieve the result required of it by that obliga-
tion". (Art. 21.1)).
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is an expression of an opinion subject to confirmation by the exclusively
competent WTO bodies".

4.876 The United States considers that because Section 303(a)(1) and (2) require the
USTR to initiate WTO dispute settlement proceedings in investigations involving a WTO
agreement, the views expressed by the USTR pursuant to Sections 301-310 would, in the
EC's definition, be opinions "subject to confirmation by the exclusively competent WTO
bodies".  Thus, but for the fact that Section 304(a)(1) requires the USTR to base her de-
terminations on adopted panel and Appellate Body findings, the USTR could determine
under Section 304(a)(1) that US agreement rights are being denied, and the European
Communities would treat this as a "consideration" not subject to Article 23.2(a) because it
is an opinion during on-going dispute settlement procedures.  To the EC's likely response
that Section 304(a)(1) determinations have legal consequences, the United States notes
again that Section 301(a)(2) provides for exceptions to action which include Sec-
tion 301(a)(2)(B)(i), which covers situations in which the foreign country is taking satis-
factory measures to grant US rights under a trade agreement.  This exception would be
applicable if dispute settlement proceedings were on-going, since, by its participation in
those proceedings, the foreign country would be taking satisfactory measures.  The deter-
mination would thus be no more a step in the chain of events towards suspension of con-
cessions than would initiation of an investigation (which also, under the EC's definition,
might be characterized in domestic law as a determination without implicating Arti-
cle 23.2(a)).
4.877 The United States states that it must, under Section 304(a)(1), base its determina-
tions on the results of WTO dispute settlement and could not, therefore, make the above
determination.  On the other hand, the USTR could make any of a number of determina-
tions, and this could include a determination that US agreement rights were being denied,
"subject to confirmation by the DSB".  Presumably this, too, would meet the EC's defini-
tion of "consideration".  In substance, such a "consideration" would certainly be less de-
finitive than a statement in the press by a trade minister that another Member is violating
its WTO obligations.
4.878 The United States recalls that the European Communities also addresses whether
Article 21.5 proceedings must first precede Article 22 proceedings. The United States
notes at the outset that this Panel need not, and should not, reach this issue.  The EC
claim would appear to draw the Panel into the heart of a disagreement that is recognized
by the WTO Members and is the subject of a separate negotiation in an attempt to resolve
it.  This is therefore not an area ripe for a Panel.  The United States furthermore notes that
this issue would only be relevant in this dispute if (1) what the USTR "considers" is
deemed an "implied determination", and (2) the law mandates that she always consider
that another Member has not complied with its obligations.  Again, the EC's burden is to
prove that Sections 301-310 do not allow, that is, that they preclude, WTO-consistent
action by the USTR.  To the extent that she need not make a "determination" that a viola-
tion has occurred, the mere existence of a law not precluding that possibility would not
violate Article 23.2(a).  It is worth recalling that the European Communities now takes the
position that Members need not "include explicit language in their domestic law preclud-
ing WTO-inconsistent action".
4.879 In rebuttal, the United States claims that assuming that a "consideration" is a "de-
termination", and that it must always be affirmative, the European Communities remains
incorrect regarding the relationship between Articles 21.5 and Article 22.  The United
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States first notes that the EC's dismissal of US references to DSU review documents
misses the point for which the United States raises them.441 The United States first noted
that the European Communities explicitly acknowledged in a DSU review document the
current distinction between mandatory and discretionary legislation. Inasmuch as the
European Communities appears to accept the mandatory/discretionary distinction (albeit
with a liberally reinterpreted definition of "mandatory"), this reference is no longer neces-
sary.  The remaining references were intended to point out that the relationship between
Articles 21.5 and 22 is anything but clear and that this fact is generally recognized.
4.880 The United States argues that Article 22 does not by its terms, context or purpose
require that a Member first resort to Article 21.5 proceedings.  All time frames in Arti-
cle 22 are measured against the end of the reasonable period of time, and Article 21.5 is
not even mentioned once.  Likewise, Article 21.5 is not mentioned once in Arti-
cle 23.2(c), which only requires that Article 22 proceedings be pursued before suspension
of concessions may be undertaken.  Article 22 represents a central element in the credi-
bility and effectiveness of WTO dispute settlement, since it provides that losing Members
may no longer block suspension of concessions against them.  However, the EC's claim
that Article 21.5 proceedings must first be completed would result in the loss of this right
to suspend concessions, since Article 22 only applies the negative consensus rule to re-
quests to suspend concessions if such requests are made within 30 days of the conclusion
of the reasonable period.  Members whose rights have already been found to have been
violated, and who have already lived with these violations through the year-and-a-half
panel process and additional year of implementation, would find themselves, as they were
under the GATT 1947, again at the mercy of the very party that had denied their rights
and impaired their trade.
4.881 The United States further contends that in response to the concern that there must
first be a multilateral determination of violation, it notes that when Article 22 procedures
are invoked, there is already such a determination – in the original, adopted panel and/or
Appellate Body reports.  Further, as the Article 22 arbitrators found, Article 22 proceed-
ings cannot result in suspension of concessions where a Member has in fact brought its
measure into compliance, because the level of nullification and impairment in that case
would be zero.442

4.882 In the view of the United States, Article 22 thus does not require recourse to Arti-
cle 21.5 proceedings, and a statutory provision such as Section 306(b) which merely pro-
vides a domestic means for resorting to Article 22 proceedings cannot be said to be vio-
late Article 23.2(a) through an "implied determination".
4.883 The United States adds that even if the European Communities were correct that
Article 21.5 proceedings must precede Article 22 proceedings, this would not mean that
Section 306(b) mandates a violation of Article 23.2(a).  The USTR has complete discre-
tion in her assessment, her "consideration" under Section 306(b), of whether another
country's implementation status requires that dispute settlement procedures be invoked.  If

                                                                                                              

441 See Ibid. at 33.
442 See Arbitration under Article 22.6 of the DSU in European Communities – Regime for the Im-
portation, Sale and Distribution of Bananas, WT/DS27/ARB, para. 4.11 (9 April 1999).

The United States points out that the European Communities adopts the Brazilian argument
that the Bananas arbitration represents a "logical step forward" relevant only to that dispute.  The
"logical step forward" adopted by the Bananas arbitrators – simultaneous Article 21.5 and 22 pro-
ceedings conducted by the original panel – remains, for the present, the only logical step forward in
those cases when an implementing Member uses the full implementation period.  This of course
could easily change as a result of the efforts now underway in the DSU review.
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DSU rules actually provided that a Member first undertake Article 21.5 procedures before
requesting suspension under Article 22, there would be nothing in Section 306 to prevent
the USTR from complying with this requirement.  She could for example consider that
she needs to pursue Article 21.5 proceedings to ascertain whether there has been full im-
plementation.
4.884 The European Communities further responds that Article 23.2 (a), read in the
immediate context of Article 23.1 and in the broader context of Article 3.7 of the DSU, is
an obligation of conduct and of result: the redress of a violation or other nullification or
impairment of benefits must be achieved in substance through the multilateral dispute
settlement system or through a mutually agreed solution only.
4.885 In the view of the European Communities, there is no third way. Of course any
Member can freely accept to tolerate the consequences of the conduct of another Member
in violation of its WTO obligations. However, abstaining from action, also a hypothesis
foreseen in the DSU - Article 3.7 - is outside the realm of Article 23, paragraphs 1 and 2
("When Members seek redress … In such cases, Members shall …").
4.886 In this legal perspective, the European Communities recalls the US argument that
Article 23.2(a) of the DSU "… is a straightforward obligation of conduct, not an obliga-
tion of result".
4.887 The European Communities indicates that if this statement were to be understood
as meaning that WTO Members do not have a positive obligation to insert in their do-
mestic law a clause expressly obliging the executive authorities to observe Article 23 in
all cases, it would not disagree with such an argument.
4.888 The European Communities contends that if, however, the US argument were to
imply that Article 23.2(a) is a mere obligation of conduct, it would disagree. If the US
approach were followed, a Member would find itself at the conclusion of the process of
verification of consistency to discover that a negative result entails that it had not fol-
lowed the obligation of conduct under Article 23.2(a). One should in fact bear in mind
that the outcome of a process of "verification of consistency" cannot be predetermined in
advance and, thus, a determination of consistency or inconsistency is achieved at the end
of a process of verification.
4.889 The European Communities argues that this unavoidable consideration shows
better than anything else that it is not true that the EC's interpretation of Sec-
tion 304(a)(1)(A) "would have the impermissible consequence of preventing even deter-
minations of consistency, notwithstanding the explicit language of Article 23.2(a), which
only addresses certain determinations of inconsistency". Rather, it is the US suggestion of
an "obligation of conduct" merely consisting of a formality of a procedure and not of the
substance of a multilateral decision within the WTO DS system that gets to the "imper-
missible consequence of preventing a determination of consistency".
4.890 The European Communities also recalls that the United States has again errone-
ously denied the obligatory prior application of the "formal dispute settlement proceed-
ing" under Article 21.5 of the DSU where there is disagreement on the conformity of the
measures taken to comply with recommendations and rulings of the DSB. The European
Communities notes in passing that the United States does not contest the interpretation of
the ordinary meaning of the terms of Article 21.5 in their context and in the light of its
object and purpose advanced by the European Communities.
4.891 The European Communities further points out that the procedures under Arti-
cle 22 cannot be defined as "formal dispute settlement proceedings" and are in any case at
the request of the defending party and not of the complainant (contrary to the provision of
Section 303 (2)). According to the US' own interpretation, when the United States is a
complainant, Article 22 procedures are not covered by the "proceedings" within the scope
of Section 304 (a)(1).
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4.892 According to the European Communities, thus, it is clear from the text of Sec-
tion 304 that whatever the interpretation of Article 21.5 and Article 22 of the DSU, at
least during the phase of "monitoring of compliance", the USTR "shall determine whether
the rights to which the United States is entitled under any trade agreement are being de-
nied" exclusively "on the basis of the investigation initiated under section 302".
4.893 The European Communities further maintains that this means in practice that the
text of Section 304 does not provide for any real discretion since if the factual findings of
the investigation are negative, pursuant to Section 306 (b) (2) the USTR must ("shall")
make the determination no later than 30 days after the expiration of the reasonable period
of time. This must be done irrespective of any decision of the DSB.
4.894 The European Communities points out that according to Section 306 (b) (1), the
content of USTR's determination is "what further action the USTR shall take under sec-
tion 301(a)".
4.895 The European Communities notes that Section 301(a) - entitled "Mandatory Ac-
tion" - provides that:

"if the USTR determines under section 304 (a) (1) that (A) the rights of
the United States under any trade agreement are being denied or (B) an
act, policy or practice of a foreign country (i) violates, or is inconsistent
with the provisions of or otherwise denies benefits to the United States
under any trade agreement or (ii) is unjustifiable and burdens or restricts
United States commerce, the Trade representative shall take action
authorized in sub-section c)".

4.896 The European Communities further notes that according to Section 301 (d) (4)
(A),

"an act, policy, or practice is unjustifiable if the act, policy or practice is in
violation of, or inconsistent with, the international legal rights of the
United States".

4.897 The European Communities considers that not only the USTR does not have any
discretion in discharging her obligation of making a determination of action, but the law
also strictly defines what is "unjustifiable" without any respect whatsoever of the need of
going through the dispute settlement procedures under the DSU before such a determina-
tion is taken.
4.898 The European Communities notes that Section 301, sub-section (c), spells out in
detail "what" action the USTR is authorized to take. The closed list requires either to
withdraw concessions or other benefits or to enter into a binding agreement (whose con-
tent is pre-determined). The targeted WTO Member then has only two options: it must
either bear the consequences of retaliation or sign an agreement acceptable to the United
States (as in the "Japan -Auto Parts" case). The second option open to the USTR consti-
tutes the only escape for the targeted WTO Member in order to avoid the (explicitly
threatened) retaliation.
4.899 The United States responds that in contrast to other provisions of the DSU, Arti-
cle 23.2(a) by its terms deals with "determinations", not beliefs as reflected in what an
individual or Member may "consider".  Section 306(b) does not command the USTR to
make a determination that another Member has violated its WTO obligations.  It merely
provides for the steps to be taken if she believes, if she considers, that full implementation
has not occurred.  This belief, the prerequisite to invoking multilateral agreement rules on
the suspension of concessions, is not a determination.  Nor, if it were, would it by statu-
tory command be limited to a determination that another Member has violated its WTO
obligations.  Section 306(b) does not command the USTR to consider that another Mem-
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ber has failed to fully implement its commitment to comply with DSB rulings and rec-
ommendations.
4.900 The United States recalls that the European Communities has suggested that the
very act of determining whether US agreement rights have been denied, or considering
whether implementation has occurred, "mandates" a determination that a WTO violation
has occurred.  There is no rule of grammar or US rule of statutory construction which
permits such a reading.  To the contrary, even were the US statutory language considered
ambiguous, US and international practice would be to interpret that language so as to
avoid a conflict with US international obligations.  This practice is reflected in
GATT/WTO jurisprudence in the Tobacco panel report, which asks whether any reading
of a statute permits authorities to comply with their international obligations.  The EC's
argument ignores this practice and precedent.  Moreover, in arguing that it is WTO incon-
sistent to determine "whether" agreement rights have been denied because such a deter-
mination inherently "must" sometimes be affirmative, the European Communities would
render any determination a violation of DSU Article 23.2(a), even a determination that no
agreement rights have been denied or confirmed, and even those determinations not in-
volving a WTO agreement.  No reading of DSU Article 23.2(a) supports this result.
4.901 In response to the Panel's question regarding the relationship between Article 21.5
and Article 22 of the DSU, the European Communities first underlines that it has not
requested this Panel to "make a decision on the relationship between Article 21.5 and 22"
of the DSU. Rather, the European Communities has requested the DSB and obtained the
establishment of this Panel in order to make "such findings as will assist the DSB in
making the recommendations or giving the rulings provided for in" the provisions of the
agreements cited in the WTO document WT/DS152/11 of 2 February 1999.
4.902 The European Communities warns that the Panel, therefore, should not be dis-
tracted by the US attempt to curtail or diminish the Panel's terms of reference by creating
the (erroneous) impression that this procedure is in some ways overlapping with a parallel
procedure in other WTO fora. This characterization of the situation is erroneous and the
Panel should resist and reject these US procedural tactics. In the EC's view, this panel
procedure should concentrate on its terms of reference: the WTO consistency of Sec-
tions 301-310 must be assessed against all the provisions quoted in the Panel's terms of
reference, including Article 21.5 of the DSU on its own.
4.903 The European Communities also contends that as the Appellate Body indicated
already in its early reports and constantly repeated afterwards, in application of Article 31
of the Vienna Convention on the Law of Treaties, the Panel should concentrate first on
the ordinary meaning of the terms of Article 21.5 of the DSU, in their context, and in the
light of the object and purpose of the DSU and of the WTO agreements. The interpreta-
tion of Article 22 of the DSU is logically and legally a distinct issue to be addressed by
the Panel separately, if necessary.
4.904 Pursuant to Article 11 of the DSU, the European Communities expects that the
Panel will follow this line of interpretation in order to reach its conclusions aimed at as-
sisting the DSB to make the appropriate recommendations and rulings. The European
Communities believes that the notion that a Member of the WTO can somehow curtail
another Member's rights under the DSU by introducing a proposal to amend the covered
agreement at issue is inconsistent with Article 3.2 of the DSU according to which the
DSB rulings cannot diminish the rights of Members under the covered agreements.
4.905 The European Communities is of the view that the mandate of the Panel is to
"make an objective assessment of the matter before it" (Article 11, second sentence, of the
DSU). Such an objective assessment must be based on the covered agreements as they
stand and cannot be based on possible future amendments of these agreements. Of course,
panels should give the parties adequate opportunity to develop a mutually satisfactory
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solution (Article 11, last sentence of the DSU). However, as is stipulated in Article 12.7
of the DSU, "[w]here the parties to the dispute have failed to develop a mutually satis-
factory solution, the panel shall submit its findings in the form of a written report to the
DSB".
4.906 The European Communities further argues that it is thus clearly stated that the
Panel is required to go ahead with the procedure as long as the parties to the dispute have
failed to develop a mutually satisfactory solution. As the debate before the Panel has
demonstrated, the views of the European Communities and the United States on the rela-
tionship between Article 21.5 and 22 of the DSU are as far apart as ever and there does
not appear any immediate perspective of a mutually satisfactory solution on this issue at
the present time. If the political negotiations on the relationship between Articles 21.5 and
22 of the DSU end with the a solution favourable to the United States, the United States
would therefore benefit from that solution irrespective of the rulings of the Panel.
4.907 The European Communities would not wish to speculate on what a negotiated
solution on the relationship between Article 21.5 and 22 of the DSU might look like and
whether it would put this aspect of the present dispute to rest. In this context, it may be of
interest that the DSB has not been in a position to date to come to an agreed conclusion
on any of the informal proposals for the review of the DSU.
4.908 However, the European Communities draws the attention of the Panel to the re-
cent developments in the dispute on Australia – Salmon,443 as shown by the sequence of
events as follows:

(a) on 15 July 1999, Canada requested authorization for suspension of con-
cessions under Article 22.2 of the DSU444 based on a unilateral determi-
nation of failure to comply by Australia. Canada appeared at that time to
follow the (illegal) US approach to this matter;

(b) on 27 July 1999, Australia, while indicating that "[T]he DSB meeting on
27 July (now 28 July) will be the first opportunity for Australia to contest
Canada's right to seek authorization on the basis of WT/DS18/12", it re-
quested arbitration "with an abundance of legal caution in regard to safe-
guarding its WTO right to arbitration accorded by Article 22.6" of the
DSU445;

(c) on 28 July 1999, as a result of the discussions in the DSB on this issue on
the same day, Canada requested that the determination of consistency of
the implementation measures by Australia be referred to the original panel
"pursuant to article 21.5 of the DSU".446

4.909 In the view of the European Communities, these events demonstrate that the US
position on this essential issue is not only unjustifiable under WTO law but that the
United States is also more and more isolated in the DSB in this regard.
4.910 In addition, the European Communities maintains that the time frames provided
for under Section 306(b)(2) of the Trade Act 1974 are in any case entirely insufficient to
carry out a dispute settlement procedure on the failure of compliance of another WTO
Member that would respect the requirements of due process.

                                                                                                              

443 WT/DS18.
444 WT/DS18/12 of 15 July 1999.
445 WT/DS18/13 of 3 August 1999.
446 WT/DS18/14 of 3 August 1999.
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4.911 The United States considers that the Panel should not decide on the relationship
between Article 21.5 and 22.  First, it is unnecessary for the Panel to reach the issue of the
relationship between Articles 21.5 and 22.  This issue is ultimately irrelevant to the
Panel's decision because the European Communities has failed to prove several other
points necessary to establish its claims with respect to Articles 23.2(a) and 23.2(c).
4.912 In the view of the United States, with respect to its claim regarding Arti-
cle 23.2(a), the European Communities has failed to meet its burden of demonstrating: (1)
that Section 306 involves a "determination" on whether another Member has violated its
WTO obligations; and (2) that Section 306 commands that such a determination always
be a violation determination.  Without a determination to the effect that a violation has
occurred, it is not relevant for the Panel to determine whether the other requirements of
Article 23.2(a) have been met.
4.913 The United States also considers that with respect to its claim regarding Arti-
cle 23.2(c), the European Communities has failed to meet its burden of demonstrating: (1)
that Section 306 commands the USTR to always consider that non-implementation has
occurred; (2) that the USTR must take action involving the suspension of concessions,
rather than other alternatives; (3) that the USTR cannot avail herself of the exceptions set
forth in Section 301(a)(2)(B); (4) that the President may not condition action or direct that
it not be taken; (5) that the USTR cannot delay action until 240 days – eight months –
after the reasonable period of time pursuant to Section 305(a)(2), well beyond either or
both of the 60 and 90 day periods provided for in Articles 21.5 and 22.
4.914 The United States adds that the Panel should not reach this issue because doing so
would preempt the ongoing negotiations and encroach upon the rights of all WTO Mem-
bers (not just parties to a single dispute) to negotiate the balance of rights and obligations
under the WTO Agreement.  Only the Members may amend or adopt interpretations of the
DSU (WTO Agreement Arts. IX:2 and X), and Panels cannot add to or diminish the rights
and obligations provided in the covered agreements (DSU Arts. 3.2 and 19.2).  The dis-
cussions in the DSU review are likely to lead to amendment or agreement on the relation-
ship of Article 21.5 and 22.
4.915 The United States also claims that as with the analysis of other agreement provi-
sions, the analysis of the relationship between Articles 21.5 and 22 must be based on the
text.  As already explained in more detail, the text of Article 22 nowhere references Arti-
cle 21.5 for any purpose.  Moreover, by its terms Article 23.2(c) only requires that Arti-
cle 22 procedures be followed; it makes no reference to Article 21.5.  For these reasons
and others set forth earlier and in the Article 22 Arbitration report in Bananas, the DSU
does not presently require that a Member resort to Article 21.5 proceedings before re-
questing authorization to suspend concessions pursuant to Article 22.
4.916 In response to the Panel's question as to whether the issue would be moot if an
agreement were reached on this relationship before the completion of this Panel's pro-
ceedings, the United States answers in the affirmative.  More importantly, however, if an
agreement were reached by which parties would resort to an amended Article 21.5 process
prior to resorting to Article 22 procedures, nothing in Sections 301-310 would preclude
the United States from acting consistently with such an agreement.

(c) Discretion not to Consider that Non-Implementation
Has Occurred/Discretion with Respect to Timing of
Consideration

4.917 The European Communities argues that when the USTR "shall" determine
"what" action she "shall" take, she is constrained by the closed list under section 301(c).
That list requires either to withdraw concessions or other benefits (and therefore the pub-
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lication of a "retaliation list") or to enter into a binding agreement (whose content is
pre-determined). This second leg of the alternative open for the USTR constitutes the only
escape for the targeted WTO Member in order to avoid the (explicitly threatened) retalia-
tion.
4.918 The European Communities notes that in the Bananas III case, the USTR pub-
lished a notice on the Federal Register447 where, inter alia, it explicitly indicated the fol-
lowing

"Section 306 (c) of the Trade Act provides that the USTR shall allow an
opportunity for the presentation of views by interested parties prior to the
issuance of a determination pursuant to section 306 (b)" (emphasis added)

4.919 The European Communities also recalls that on 10 November 1998, USTR pub-
lished a second notice on the Federal Register448 concerning a proposed "determination of
action" with an attached list of selected EC products on which the imposition of prohibi-
tive (100 per cent ad valorem) duties was envisaged. The notice in question was published
"in accordance with section 304 (b) of the Trade Act".
4.920 The European Communities considers that there can be no doubt that the Korean
statement is correct as it is the immediate consequence of the text, design, structure and
architecture of Sections 301-310 in their present form. Moreover, the implementation and
the public statements by the USTR concerning the interpretation of Sections 304 and 306
come as further confirmation of the EC's claims, which are supported by Korea and sev-
eral other WTO Members.
4.921 The European Communities then argues that the mechanics of the mandatory
determinations and actions that the US executive authorities are mandated to implement
together with the ensuing explicit threat against the other WTO Members resulting from
this legal situation is more than sufficient449 evidence to prove the full disregard that Sec-
tions 301-310 have for the US obligations under the WTO Agreements, in particular un-
der Article XVI:4 of the Marrakech Agreement, Article 23 of the DSU and Article 26 of
the Vienna Convention on the Law of Treaties.
4.922 The United States points out that nothing in Section 306(b) obligates the USTR
to conclude that another Member has failed to implement DSB recommendations.  This is
a purely discretionary decision, and the European Communities has failed to meet its
burden of demonstrating why it would not be possible for the USTR to conclude that no
action need be taken because implementation has been satisfactory, because adequate
progress is being made, or because further dispute settlement proceedings are necessary to
achieve satisfactory implementation.
4.923 In rebuttal, the European Communities recalls that the United States further
claims that the USTR is not required to determine that United States' rights under a WTO
agreement are being denied and that a failure to implement DSB recommendations oc-
curred and that, consequently, Sections 301-310 do not mandate determinations incon-
sistent with Article 23 of the DSU. However, these determinations must be based on the
investigation initiated by the USTR under Section 302 or the monitoring conducted by the
USTR under Section 306(a).

                                                                                                              

447 Vol. 63, No 204, 22 October 1998, page 56689.
448 Vol. 63, No 217, page 63099.
449 According to G. Schwarzenberger, International Law, 3rd Edition, page 614, "[s]uficient relevant
dicta of the World Court exist to permit the conclusion that the mere existence of such legislation
may constitute a sufficiently proximate threat of illegality to establish a claimant's legal interest in
proceedings for at least a declaratory judgement".
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4.924 In the view of the European Communities, there is nothing in Sections 301-310
that would permit the USTR to make her determinations on any other basis, for instance
on the basis of a delay in the WTO dispute settlement proceedings. The United States in
effect makes the astonishing claim that the USTR may determine under Sections 301-310
that no denial of rights and no failure to implement DSB recommendation occurred be-
cause the WTO dispute settlement have not been completed.
4.925 The European Communities submits that it would not be logical to interpret Sec-
tions 301-310 to authorize determinations on the WTO-consistency of measures on the
basis of factors that are entirely outside the plain language of the law and, as such, irrele-
vant to such a determination.
4.926 The United States argues that there are no "specified time frames" for  "consid-
erations".  Inasmuch as a consideration is no more than a belief, the USTR may, at any
time – before, during or after the reasonable period of time – consider that another Mem-
ber has not implemented DSB rulings and recommendations, just as a Member may con-
sider, may believe, that another Member has violated its WTO obligations before, during
and after the deadline for submitting a request to establish a panel at a given DSB meet-
ing.  Section 306 provides only that if, during the 30 days following the reasonable pe-
riod, the USTR considers that non-implementation has occurred, she shall determine
whether to avail herself of Article 22 procedures.  Indeed, as Article 22 is currently
drafted, she must avail herself of these procedures within this time frame if the United
States is to preserve its WTO rights.  However, nothing prevents her from not considering
during that 30-day period that non-implementation has occurred.

(d) Practice
4.927 In response to a Panel question, the United States explains that to date, the
USTR has considered that an agreement was not being satisfactorily implemented in two
cases involving the GATT or a WTO agreement.  In January 1999, the USTR considered
that it would be necessary to pursue Article 22 proceedings in the Bananas dispute, and
proposed suspension of concessions on certain products.  On April 19, 1999 the DSB
authorized suspension in accordance with an arbitrator's report.   In May 1999, the USTR
considered that it would be necessary to pursue Article 22 proceedings in the EC – Hor-
mones dispute.  Those Article 22 proceedings are now in progress.
4.928 The United States explains that in January 1999, the USTR considered that it
would be necessary to pursue Article 22 proceedings in the Bananas dispute, and pro-
posed suspension of concessions on certain products.  On April 19, 1999 the DSB
authorized suspension in accordance with an arbitrator's report.  There is no copy of the
USTR's decision to pursue Article 22 procedures because it was not a determination.  In
May 1999, the USTR considered that it would be necessary to pursue Article 22 pro-
ceedings in the EC – Hormones dispute.  Article 22 proceedings are now in progress.
There is no copy of the decision to pursue Article 22 procedures because it was not a
determination.  However, attached please find a notice issued on March 25, 1999 re-
questing comments on implementation of WTO recommendations in Hormones (US Ex-
hibit 17).  That notice stated that it likely would be necessary to pursue Article 22 proce-
dures in light of the EC's having indicated at the March DSB meeting that it did not ex-
pect to be in compliance by the end of the reasonable period of time in May.
4.929 In response to the Panel's question as to the EC – Banana III, the United States
states that it is difficult to respond to the question of when a "consideration" is "actually
taken" because it reflects no more than a belief on the part of the USTR.  As such it is not
"taken".  At any given point in time, she may believe that implementation has occurred,
that it has not occurred as of that time, or that it may occur if certain steps are taken or
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commitments made.  The first formal written record that the USTR considered that the
European Communities had not implemented DSB rulings and recommendations by the
end of the reasonable period of time is the January 14, 1999 request of the United States
for authorization to suspend concessions.450

4.930 The United States explains that the initial determination of what action to take,
made on January 14, 1999, was that the United States should, in accordance with Arti-
cle 22, suspend concessions if authorized at the DSB meeting of January 29, 1999 or, if
the European Communities requested arbitration pursuant to Article 22.6 regarding the
level of suspension, then to suspend concessions thereafter in accordance with the arbi-
trators' decision, and upon DSB authorization pursuant to Article 22.7.  This determina-
tion is reflected in the Federal Register notice of April 19, 1999 announcing DSB authori-
zation to suspend concessions.451 The domestic legal basis for this determination was: (1)
Section 301(c)(1)(A), which provides for suspension of concessions; (2) Sec-
tion 301(a)(3), which provides that action affecting goods or services will be in an amount
equivalent in value to the burden or restriction on US commerce (requiring that the USTR
not suspend concessions in an amount in excess of the level of nullification and impair-
ment found by the arbitrators and authorized by the DSB); (3) Section 304(a)(1), requir-
ing that determinations be based on dispute settlement proceedings; (4) Sec-
tion 301(a)(2)(A)(ii)(II), specifying that the USTR need not take action if dispute settle-
ment proceedings indicate no nullification or impairment; (5) Section 302(a)(2)(B)(i),
specifying that the USTR need not take action if the foreign country has taken satisfactory
measures, which participation in and compliance with DSU proceedings and rules would
constitute.452

4.931 The United States argues that the consideration was not a determination, and was
not published.  The Section 304 determination of action taken under Section 301 is re-
flected in the Federal Register notice of April 19, 1999.  As discussed at the second sub-
stantive meeting, the publication requirement in Section 304(c) is not time limited.  The
United States explained that the determination of action was made within the 30-day time
frame.
4.932 In response to the Panel's question on EC – Hormones, the United States further
explains that the first formal written record that the USTR considered that the European
Communities had not implemented DSB rulings and recommendations by the end of the
reasonable period of time is the May 18, 1999 request of the United States for DSB
authorization to suspend concessions.453

4.933 The United States further indicates that the initial determination of what action to
take, made on May 18, 1999, was that the United States should, in accordance with Arti-
cle 22, suspend concessions if authorized at the DSB meeting of January 29, 1999 or, if
the European Communities requested arbitration pursuant to Article 22.6 regarding the
level of suspension, then to suspend concessions thereafter in accordance with the arbi-
trators' decision, upon DSB authorization pursuant to Article 22.7.  This determination is
reflected in the Federal Register notice of July 27, 1999 announcing DSB authorization to

                                                                                                              

450 WT/DS27/43 (14 January 1999).
451 Implementation of WTO Recommendations Concerning the European Communities' Regime for
the Importation, Sale and Distribution of Bananas, 64 Fed. Reg. 19209 (1999).
452 See response to Question 33.
453 WT/DS26/19 (18 May 1999).
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suspend concessions.454 The consideration was not a determination, and was not pub-
lished.  The determination is reflected in the Federal Register notice of July 27, 1999.
The determination of action was made within the 30-day time frame.

4. Sections 306 and 305

(a) Overview
4.934 The European Communities claims that Section 306(b) provides that the USTR
shall determine what further action to take under Section 301(a) no later than 30 days
after the expiration of the reasonable period of time if in its view the compliance is not
satisfactory. The use of the terms "determine what further action [will be taken]" (rather
than "whether" or "when" further action will be taken) and the reference to the part of
Section 301 dealing with "mandatory actions" implies that the USTR is required to an-
nounce at this stage which of the retaliatory trade measures that the USTR is authorized to
take under Section 301(c) will be applied in response to what the United States unilater-
ally considers to be unsatisfactory compliance.
4.935 The European Communities argues that Section 305 regulates when the an-
nounced action must be implemented.  Here again the USTR must observe strict time
limits. According to Section 305(a)(1) the action must be implemented in principle "no
later than the date that is 30 days after the date on which such determination is made". If
the USTR considers that the compliance is unsatisfactory, the USTR must thus determine,
at the latest 60 days after the expiration of the reasonable period of time, the level of sus-
pension of concessions or other obligations and the sector to which the suspension shall
apply, and impose discriminatory duties, fees or restrictions on the trade of the Member
concerned.
4.936 The European Communities further states that in cases where disagreement exists
between the parties as to the existence or the conformity of the implementing measures,
the procedure of Article 21.5 DSU must be applied before any suspension of concessions
can be authorized by the DSB. In such cases, the 60-day time frame of section 306(b) will
not normally be sufficient to carry out the dispute settlement procedure, since the proce-
dure of Article 21.5 foresees 90 days for the panel ruling alone. But even where there is
no disagreement between the parties to the dispute as to the existence or the conformity of
the implementing measures, the 60-day time limit will still be insufficient for the follow-
ing reasons.
4.937 In the view of the European Communities, Article 23.2(c) of the DSU obliges the
United States to follow "the procedures set forth in Article 22 to determine the level of
suspension of concessions or other obligations and obtain DSB authorization in accor-
dance with those procedures before suspending concessions or other obligations".  Ac-
cording to those procedures, both the level of suspension and the sector chosen may be
challenged and referred to arbitration.
4.938 The European Communities considers that under Article 22.6 of the DSU, "con-
cessions or other obligations shall not be suspended during the course of the arbitration".
4.939 The European Communities asserts that Article 22.7 stipulates that the "DSB shall
… upon request grant authorization to suspend concessions or obligations where the re-
quest is consistent with the decision of the arbitrator", which implies that the DSB must

                                                                                                              

454 Implementation of WTO Recommendations Concerning EC-Measures Concerning Meat and
Meat Products (Hormones), 64 Fed. Reg. 40638 (1999).
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await the completion of the arbitration proceeding before authorizing a suspension of
concessions or obligations.
4.940 The European Communities notes that according to Article 22.6 of the DSU, the
arbitration on the level or nature of the suspension of concessions or obligations "shall be
completed within 60 days after the date of the expiry of the reasonable period of time".
4.941 The European Communities explains that when an arbitration decision is issued,
the request to suspend concessions is subject to two compulsory conditions:

(a) it must be consistent with the decision of the arbitrator; and

(b) pursuant to Rule 1 of the rules of procedure governing the meetings of the
DSB referring to the rules of procedure governing the meetings of the
General Council, and in particular Rules 2 and 4, it must be submitted at
least ten days before the meeting of the DSB.

4.942 The European Communities then considers that after the end of the reasonable
period of time, a period of at least 70 days is foreseen to carry out the several actions (i.e.
inter alia, request for compensation, request for authorization, arbitration on the level of
the requested suspension) which must precede the authorization of suspension of conces-
sion by the DSB. This period of 70 days is not at the disposal of the party wishing to be
authorized to suspend concessions.
4.943 The European Communities argues that the USTR is nevertheless required under
Section 305 to determine unilaterally the level and the nature of the suspension of conces-
sions or other obligations within 60 days.  This statutory requirement is inconsistent with
United States' obligations under Article 23:2(c) of the DSU and Article XVI:4 of the
WTO Agreement.
4.944 In the view of the European Communities, the operation of Section 306 can be
illustrated by the USTR's determinations and actions in the case of the dispute between
the United States and the European Communities on the banana regime.
4.945 The European Communities further maintains that on the basis of a unilateral
determination that the European Communities had failed to implement the DSB's recom-
mendations on this regime, the USTR announced on 3 March 1999 that the US Customs
Service would begin as of that date withholding liquidation and reviewing the sufficiency
of bonds on imports of selected European products covering trade in an amount of $520
million. The arbitration on the level and nature of the announced suspension requested by
the European Communities under Article 22.6 of the DSU should have been completed
on 2 March 1999, that is 60 days after 1 January 1999 when the period of implementation
accorded to the Communities had expired.  However, because of the novelty and com-
plexity of the issues involved, the arbitrators' decision was submitted only on 9 April
1999 and the DSB could therefore act on the United States' request for an authorization of
sanctions only on 19 April 1999. This authorization covered trade in an amount of US
$191.4 million.
4.946 The European Communities considers that the decision to withhold customs liq-
uidation on 3 March 1999 exposed importers of selected European products to a contin-
gent duty liability of 100 percent, while importers of like products of other origins were
only exposed to a duty liability corresponding to the normal customs tariff.  The bonds on
imports from Europe corresponded to that higher contingent duty liability.
4.947 In the EC's view, these discriminatory rules and formalities in connection with the
importation of European products are inconsistent with Article I of the GATT 1994.
Moreover, the requirement to submit bonds entailed additional costs for importers that
constitute "other charges" imposed in connection with importation that are prohibited by
Articles II.2(a) and VIII.1 of the GATT 1994. Finally and most importantly, the real pur-
pose and effect of the measure was to deter imports altogether, as importers would logi-
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cally be very reluctant to accept a risk of having to pay 100% duties retroactively.  As the
USTR indicated at a press conference held on 3 March, "we retaliated by effectively stop-
ping trade as of March 3 in response to the harm caused by the EC's WTO-inconsistent
banana regime".455

4.948 The European Communities then concludes that this measure therefore created a
de facto import prohibition or restriction within the meaning of Article XI of GATT.
There can for these reasons be no doubt that the United States suspended on 3 March
1999 its obligations under, inter alia, Articles I, II, VIII and XI of the GATT 1994 to-
wards the European Communities without  prior authorization by the DSB.
4.949 The European Communities notes that the USTR made clear in a public notice
requesting comments on the planned 3 March 1999 action that it was required under Sec-
tions 301-310 to implement that action on that date:

"Given that the reasonable period of time for the EC's implementation of
the WTO recommendations concerning the EC banana regime expires on
January 1, 1999, the USTR must make the determination required by sec-
tion 306(b) no later than January 31, 1999, and, in the event of an af-
firmative determination, must implement further action no later than 30
days thereafter".456

4.950 According to the European Communities, the USTR thus considers itself bound to
take retaliatory action 60 days after the expiry of the implementation period in response to
a perceived failure to implement rulings or recommendations of the DSB. The USTR
added "these time frames permit the USTR to seek recourse to the procedures for
compensation and suspension of concessions provided in Article 22 of the DSU".457

4.951 The European Communities nevertheless argues that when it turned out that the
Article 22 procedures were not completed on 3 March 1999 and that the United States
could therefore not obtain the necessary DSB authorization at the time required by its
domestic legislation, the USTR nevertheless imposed trade sanctions "effectively stopping
trade".  This course of events confirms what the text of Section 306(b) indicates, namely
that the USTR must implement the further action decided upon irrespective of whether
that action conforms to the requirements of Article 22 of the DSU.
4.952 In the view of the European Communities, the United States has accepted an un-
qualified obligation to impose trade sanctions only with DSB approval but has maintained
domestic legislation that explicitly requires the unilateral imposition of such sanctions. It
is sufficient for the Panel to note these facts and to rule that Sections 306(b) and 305 do
not constitute a good faith performance of the obligations under Articles 21.5 and 22 of
the DSU and therefore of Article 23 DSU and Article XVI:4 of the WTO Agreement.
4.953 The United States responds that Sections 301-310 of the Trade Act provide the
USTR and the President with broad discretion both with respect to determinations under
those provisions and the timing of any action taken in accordance with those determina-
tions.  Nothing in these provisions mandates action inconsistent with US WTO obliga-
tions.
4.954 The United States recalls that the European Communities asks the Panel to find
that Section 306(b) is inconsistent with Article 23.2(c),

                                                                                                              

455 Quoted from notes prepared for the press by the staff of the Office of the USTR entitled "March
3 Action on Bananas".
456 Federal Register, Vol.63. No.204, Thursday, October 22, 1998, pages 56688 and 56689.
457 Ibid., page 56689.
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"because it requires the USTR to determine what further action to take
under Section 301 in the case of a failure to implement DSB recommen-
dations and to implement that action, irrespective of whether the proce-
dures set forth in Article 22 of the DSU have been completed and the
DSB authorized such action".

4.955 In the US view, the EC case rests entirely on inaccurate and unsupported assump-
tions regarding whether action need be taken, the nature of the action, and the timing of
such action.  Section 306(b) commands no action, let alone action inconsistent with Arti-
cle 23.2(c).
4.956 The United States considers that turning again to the text, Article 23.2(c) requires
Members to "follow the procedures set forth in Article 22 to determine the level of sus-
pension of concessions or other obligations and obtain DSB authorization in accordance
with those procedures before suspending concessions or other obligations" when a Mem-
ber has failed to implement DSB rulings and recommendations.  Again, no actual case
involving the suspension of concessions is before this Panel.  It is thus not possible to
determine whether the United States in such a concrete case actually complied with the
requirements of Article 22.  The only question, then, is whether Section 306(b) commands
the USTR not to follow Article 22 procedures or to suspend concessions without DSB
authorization.
4.957 The United States indicates that it manifestly does not.  Nothing in Section 306(b)
or in Section 305(a) prevents the USTR from complying to the letter with Article 22 pro-
cedures, including DSB authorization.  As the United States has noted before, the EC's
arguments rest on a series of unsupported assumptions and unfounded speculation.  If the
USTR considers that another Member has not implemented DSB rulings and recommen-
dations, and if she disregards Article 22 procedures, and if she decides to take action, and
if that action involves the suspension of concessions, and if she or the President choose
not to exercise the discretion available to them not to take action, or to await the outcome
of Article 22 proceedings, then, the European Communities asserts, there would be a vio-
lation of DSU Article 23.2(c).  However, Section 306(b) commands none of this, and the
European Communities is not entitled to establish its prima facie case based on specula-
tion and an assumption of bad faith regarding how the USTR will exercise discretion.
4.958 The United States considers that it has explained the numerous unsupported as-
sumption underlying the EC's Article 23.2(c) claim.  The European Communities has
failed to rebut these explanations, or otherwise meet its burden in this dispute.  Its claim
under Article 23.2(c) therefore also fails.
4.959 The United States recalls that the European Communities argues that Sec-
tions 306(b) and 305(a) violate DSU Article 23.2(c), which requires that a Member follow
the procedures set forth in Article 22 before suspending concessions or other WTO obli-
gations when another Member has failed to implement DSB recommendations.458 Ac-
cording to the European Communities, the language of Section 306(b) "implies" that the
USTR must announce that she will take mandatory retaliatory action when she considers
that another Member has not implemented DSB recommendations.  The European Com-

                                                                                                              

458 Article 23.2(c) provides that Members seeking redress of violations must:
"follow the procedures set forth in Article 22 to determine the level of suspension of con-
cessions or other obligations and obtain DSB authorization in accordance with those pro-
cedures before suspending concessions or other obligations under the covered agreements
in response to the failure of the Member concerned to implement the recommendations
and rulings within that reasonable period of time".



Report of the Panel

1026 DSR 2000:II

munities further contends that the time frames in Sections 306(b) and 305(a) require the
USTR to suspend concessions no later than 60 days following the reasonable period of
time, while the soonest that the DSB could authorize the suspension of concessions would
be 70 days.
4.960 In the view of the United States, the EC argument flagrantly disregards the broad
discretion provided for in Sections 306(b), 301(a) and 305(a) both with regard to the na-
ture of any action taken under those provisions and the timing of that action.
4.961 The United States first points out that nothing in Section 306(b) obligates the
USTR to conclude that another Member has failed to implement DSB recommendations.
This is a purely discretionary decision, and the European Communities has failed to meet
its burden of demonstrating why it would not be possible for the USTR to conclude that
no action need be taken because implementation has been satisfactory, because adequate
progress is being made, or because further dispute settlement proceedings are necessary to
achieve satisfactory implementation.
4.962 The United States also notes that even if the USTR were required under Sec-
tion 306(b) to conclude in all cases that another Member has not complied with DSB
recommendations, and to take action in response, the 210-day time frame set forth in Sec-
tion 305(a) is more than sufficient to allow any such action to reflect the results of com-
pleted Article 22 proceedings, and to be implemented after DSB authorization.  The
European Communities claims that under Section 305(a)(1), the USTR must take action
no later than 30 days after its determination under Section 306(b), which itself will follow
the expiration of the reasonable period by no more than 30 days.
4.963 According to the United States, this EC argument completely disregards the fact
that the 30-day period in Section 305(a)(1) is applicable "[e]xcept as provided in para-
graph (2)".459 Paragraph 2 of Section 305 provides that the 30-day period set forth in
paragraph (1) may be extended for an additional 180 days:

"(2) (A) Except as otherwise provided in this paragraph, the Trade Repre-
sentative may delay, by not more than 180 days, the implementation of
any action that is to be taken under section 301 –

….

(ii) if the Trade Representative determines that substantial progress is be-
ing made, or that a delay is necessary or desirable, to obtain United States
rights or a satisfactory solution with respect to the acts, policies, or prac-
tices that are the subject of the action".460

4.964 The United States further explains that Section 305(a)(2)(A)(ii) explicitly author-
izes the USTR to delay action by an additional 180 days, among other reasons, in order
"to obtain U.S. rights".  Thus, the USTR may delay any action pursuant to Section 306(b)
until the United States has obtained the right to suspend concessions based upon comple-
tion of Article 22 proceedings and receipt of DSB authorization.
4.965 The United States indicates that the USTR has, in fact, exercised her discretion
under Section 305(a)(2)(A)(ii) to delay action by 180 days for the specific purpose of
obtaining GATT rights.  On May 24, 1989, a GATT panel issued a report finding that
Korea's import restrictions on beef were inconsistent with Article XI:1 of the GATT

                                                                                                              

459 Section 305(a)(1), 19 U.S.C. § 2415(a)(1).
460 Section 305(a)(2)(A), 19 U.S.C. § 2415(a)(2)(A).
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1947.461 However, at meetings of the GATT Council on June 21 and July 19, 1989, Korea
declined to agree to adoption of the panel report.  USTR's target date for action pursuant
to Section 305(a)(1) was October 28, 1989.  Nevertheless, citing Section 305(a)(2), the
USTR determined that "a delay in implementation of such action is necessary and desir-
able to obtain US rights under the General Agreement on Tariffs and Trade".462 The
USTR further explained that the delay in action beyond October 28, 1989 was desirable
"to allow additional time for proceedings in the GATT".463 Korea allowed the panel report
to be adopted on November 8, 1989, and the United States and Korea initialed an agree-
ment on implementation on March 21, 1990.464

4.966 The United States further explains that when the 180 days is added to the 60 days
provided for in Sections 306(b) and 305(a)(1), it is clear that, in all cases, the USTR has
more than enough time to await DSB authorization to suspend concessions consistent
with an Article 22 arbitrator's award, regardless of whether this would require 60 or 70
days.  Moreover, the 240-day time frame for implementation would even allow the USTR
to first complete Article 21.5 proceedings (a 90-day process), were this necessary to ob-
tain the US right to suspend concessions.  However, the DSU as currently drafted neither
requires nor permits465 completion of the Article 21.5 panel process before seeking and
receiving authorization to suspend concessions under Article 22.

(b) USTR's Discretion not to Take Action
4.967 The United States recalls that under Section 301(a)(1), upon a determination that
US rights under a trade agreement have been denied,

"the Trade Representative shall take action authorized in subsection (c) of
this section, subject to the specific direction, if any, of the President re-
garding any such action, and shall take all other appropriate and feasible
action within the power of the President that the President may direct the
Trade Representative to take under this subsection, to enforce such rights
or to obtain the elimination of such act, policy, or practice.

                                                                                                              

461 Panel Report on Republic of Korea – Restrictions on Imports of Beef ("Korea - Beef"), adopted
7 November 1989, BISD 36S/268.
462 Determinations Under Section 304 of the Trade Act of 1974, as Amended, Regarding the Re-
public of Korea's restrictions on Imports of Beef, 54 Fed. Reg. 40769 (1989) (US Exhibit 4).
463 Ibid.
464 See Termination of Section 302 Investigation Regarding the Republic of Korea's Restrictions on
Imports of Beef, 55 Fed. Reg. 20376 (1990) (US Exhibit 5). The United States notes that similarly,
in the 1989 dispute between the United States and the European Communities over oilseeds, the
Trade Representative delayed action for 180 days pursuant to Section 305(a)(2)(A)(ii) on the basis
that substantial progress was being made in GATT dispute panel proceedings which had not yet
finished as of the 18-month target date.  Moreover, the Trade Representative made a determination
that US agreement rights had been denied under Section 304(a)(1)(A)(i) only after the Oilseeds
panel report had been adopted, even though this was well after the 18-month target date.  See Deter-
minations Under Section 304 of the Trade Act of 1974, as Amended:  European Community Policies
and Practices With Respect to, Inter Alia, Production and Processing Subsidies on Oilseeds, 55 Fed.
Reg. 4294 (1990) (US Exhibit 6).
465 If a complaining party wishes to have the benefit of the negative consensus rule in Articles 22.6
and 22.7.
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Actions may be taken that are within the power of the President with respect to
trade in any goods or services, or with respect to any other area of pertinent rela-
tions with the foreign country".466

4.968 The United States explains that Section 301(c) authorizes the USTR to act against
goods or services or to enter into agreements to eliminate the violation of US agreement
rights or to receive compensation for those violations.467 It does not mandate any particu-
lar form of action.
4.969 The United States further states that with respect to action taken under Sec-
tion 301, the USTR has substantial discretion, including discretion to take no action at all.
The USTR is explicitly not required to take action: (1) when the DSB has adopted report
findings that US rights have not been violated468; (2) when the foreign country "is taking
satisfactory measures to grant the rights of the United States under a trade agreement",469

has agreed to eliminate or phase out the practice which violated US rights,470 or has
agreed to provide compensation471; (3) when action would have "an adverse impact on the
United States economy substantially out of proportion to the benefits of such action;"472

(4) or when action would cause "serious harm to [US] national security".473 The European
Communities has acknowledged that when WTO Members commit to implement DSB
recommendations within the time period foreseen in DSB Article 21, the United States
has considered this a "satisfactory measure " justifying termination of an investigation
without further action.
4.970 In response to the Panel's question, the United States explains that Sec-
tion 301(a)(2)(B)(i) allows the USTR to take no action if the foreign country  is taking
"satisfactory measures to grant the rights of the United States under a trade agreement".
In all of the scenarios presented in the question – DSB recommendations not yet adopted,
suspension of concessions not yet authorized, the Member concerned has not expressed
an intention to comply and has decided not to do anything before the expiration of the
reasonable period of time – the continued participation of the Member concerned in dis-
pute settlement proceedings would constitute satisfactory measures to grant US agreement
rights.  It is important to recognize that the rights in question would not necessarily be the
substantive rights the Member had been denying through its challenged measure, but,
rather, US WTO rights under DSU Articles 21 - 23.  For example, if the Member con-
cerned had failed to express its intention to implement DSB recommendations, or was
choosing not to use the reasonable period of time to implement, this would ultimately
result in the United States obtaining the right to compensation or to suspend concessions
pursuant to DSU Article 22.2.  The United States could on this basis determine not to take
action pursuant to Section 301(a)(2)(B)(i).
4.971 In the view of the United States, the European Communities disregards entirely
provisions of Section 301(a)(2) which provide the USTR and the President with discre-
tion to limit any action to that authorized by the DSB, or to take no action at all.  These
include explicit authority not to take action when the DSB adopts findings that US

                                                                                                              

466 Section 301(a)(1), 19 U.S.C. § 2411(a)(1) (emphasis added).
467 Section 301(c), 19 U.S.C. § 2411(c).
468 Section 301(a)(2)(A), 19 U.S.C. § 2411(a)(2)(A).
469 Section 301(a)(2)(B)(i), 19 U.S.C. § 2411(a)(2)(B)(i).
470 Section 301(a)(2)(B)(ii), 19 U.S.C. § 2411(a)(2)(B)(ii).
471 Section 301(a)(2)(B)(iii), 19 U.S.C. § 2411(a)(2)(B)(iii).
472 Section 301(a)(2)(B)(iv), 19 U.S.C. § 2411(a)(2)(B)(iv).
473 Section 301(a)(2)(B)(v), 19 U.S.C. § 2411(a)(2)(B)(v).
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agreement rights are not being denied or that US trade agreement benefits are not being
nullified or impaired.  In other words, the USTR may limit or take no action depending on
the outcome of Article 22 proceedings.  In addition, the USTR may choose not to take
action for reasons of national security, if the action has an adverse economic impact or if
the USTR is satisfied that satisfactory measures are being taken to grant US agreement
rights.  Finally, actions taken under Section 301(a) are subject to "the specific direction, if
any, of the President".  The President may also place conditions on any action taken or
direct that action not be taken.
4.972 In response to the Panel's question as to whether the sole fact that DSB recom-
mendations have not yet been adopted or that the DSB has not yet authorized the suspen-
sion of concessions can mean that USTR action in these circumstances would "have an
adverse impact on the United States economy substantially out of proportion to the bene-
fits of such action" or "cause serious harm to the national security of the United States",
the United States indicates that given the broad discretion she has under Sec-
tion 301(a)(2)(B)(i), the USTR might not consider it necessary to rely on these two provi-
sions, though they could be available depending on the particular circumstances of a
given case.
4.973 The United States further argues that a third reason the EC's argument fails is that
any action the USTR may consider under Section 306(b) is taken pursuant to Sec-
tion 301(a)(1), and is therefore subject to the exceptions to action set forth in Sec-
tion 301(a)(2).  The most important of these from the perspective of the current proceed-
ing is Section 301(a)(2)(A), which provides that the USTR need not take action in any
case in which the DSB has adopted a report or ruling finding that US agreement rights are
not being denied or that US trade agreement benefits are not being nullified or im-
paired.474 The USTR is therefore free to take no action if an Article 22 arbitrator con-
cludes that there is no nullification or impairment of US agreement benefits (i.e, that the
other Member has complied with DSB recommendations), or to reduce the proposed level
of suspension if the arbitrator concludes that the proposal exceeds the actual level of nul-
lification or impairment.  Other exceptions under Section 302(a)(2) which would ensure a
WTO-consistent outcome (since no action would be taken) include exceptions when the
USTR finds that action would have an adverse impact on the United States economy or
would cause serious harm to national security.475

4.974 The United States claims that again, the European Communities case rests on an
extensive string of unsupported assumptions.  The EC assumption is that the USTR will
always conclude that another Member has failed to implement DSB recommendations and
rulings and that the United States must therefore take action.  There is absolutely no basis
in Section 306 for this conclusion.  The USTR enjoys more than adequate discretion un-
der Section 306 not to take action either because she considers that there has been full
implementation, or because she considers that further dispute settlement proceedings are
necessary to achieve such implementation.  Section 306(b) therefore does not mandate
that action be taken.  In the absence of such action, there can be no violation of Arti-
cle 23.2(c).  The time frames in Section 305 never become relevant.
4.975 The United States argues that Section 305(a)(2)(A)(ii) and Section
301(a)(2)(B)(i), (iv) and (v) provide the USTR with broad discretion to delay or not take
action, a fact explained in the Statement of Administrative Action on page 360.476 There it

                                                                                                              

474 Section 301(a)(2)(A), 19 U.S.C. § 2411(a)(2)(A).
475 Section 301(a)(2)(B)(iv), (v), 19 U.S.C. § 2411(a)(2)(B)(iv), (v).
476 US Exhibits 3 and 11.



Report of the Panel

1030 DSR 2000:II

is explained that, "section 301 does not automatically require the imposition of sanctions
where the United States wins a dispute settlement case under a trade agreement".  The
USTR may delay action under Section 305(a)(2)(A)(ii) if she has determined that "sub-
stantial progress is being made" or if the delay is necessary to obtain US rights or a satis-
factory solution.  Likewise, Sections 301(a)(2)(B)(i), (iv) and (v) permit no action to be
taken if a foreign country is taking satisfactory measures to grant US agreement rights, if
there would be an adverse economic impact, or for reasons of national security.  The pro-
visions of Section 305(a)(2)(A)(ii) and Section 302(a)(2)(B)(i) are particularly broad,
since they are available based on the USTR's judgment that progress is being made, or
that delay is necessary to achieve such progress.
4.976 The United States notes that Section 305(a)(2)(A)(ii) has been used on at least 3
occasions relating to GATT and WTO dispute settlement proceedings.  Two of these,
involving Korean – Beef and EC – Oilseeds.  In addition, the USTR used Section
305(a)(2)(A)(ii) in December 1991, to delay implementation of action in an investigation
involving Canadian import restrictions on beer.  Based on an adopted GATT panel report
finding Canadian violations, the USTR determined on December 27, 1991 that Canada
had denied US rights under a trade agreement, and proposed increased duties on Canadian
beer.  However, the USTR determined, pursuant to Section 305(a)(2), that "it was desir-
able to delay implementation of action … in order to provide Canada with a full opportu-
nity to comply with the recommendations of the GATT panel".477

4.977 The United States further points out that Section 301(a)(2)(B)(i) has also been
used on several occasions.  These include situations in which a WTO Member has stated
its intention to comply with DSB rulings and recommendations (EC – Bananas III, Can-
ada – Periodicals, India – Patents (US), Argentina – Textiles and Apparel (US)), situa-
tions in which a country has committed to implement GATT panel proceedings (EC
Canned Fruit, EC – Oilseeds), and situations in which a country has confirmed that it
would take measures to implement an earlier agreement (China Intellectual Property
Rights).

(c) Discretion with Respect to Timing of Action
4.978 The United States considers that the European Communities has failed to meet
its burden of establishing that Sections 306(b) and 305(a) mandate any violation of DSU
Article 23.2(c).  The European Communities may not establish its claim that Sec-
tion 306(b) mandates suspension of concessions without DSB authorization based on
unsupported assumptions concerning how, and when, she will make decisions in a par-
ticular case.  The European Communities may not meet its burden by assuming or assert-
ing that the USTR must consider non-implementation to have occurred, or that it is per-
missible under US law to disregard entire statutory provisions which give the USTR and
the President broad discretion to delay action, or to take no action at all.  Section 306(b)
permits the USTR to follow Article 22 procedures in every case.
4.979 The United States argues that there have now been two situations in which the
European Communities has failed to implement DSB rulings and recommendations, and
the United States as well as other WTO Members are gaining experience in this regard.
The United States refers the Panel to US Exhibit 17, a Federal Register notice issued in
connection with the Hormones dispute which describes in detail the manner in which the

                                                                                                              

477 The United States cites Notice of Determinations Under Section 304 of the Trade Act of 1974:
Canadian Provincial Practices Affecting Imports of Beer, 57 Fed. Reg. 308, 309 (1992).
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United States follows Article 22 procedures when exercising its authority under Sec-
tion 306.
4.980 The United States further argues that even in those cases in which the USTR and
President have determined that action will be taken, the time frames provided for in Sec-
tions 301-310 ensure that such action may await DSB authorization.  Section 305(a)(1)
provides,

(1) Except as provided in paragraph (2), the Trade Representative shall
implement the action the Trade Representative determines under section
304(a)(1)(B) to take under section 301, subject to the specific direction, if
any, of the President regarding any such action, by no later than the date
that is 30 days after the date on which such determination is made.478

4.981 In the view of the United States, Paragraph 2 of Section 305 provides that the
30-day period set forth in paragraph (1) may be extended for an additional 180 days:

(2) (A) Except as otherwise provided in this paragraph, the Trade Repre-
sentative may delay, by not more than 180 days, the implementation of
any action that is to be taken under section 301 -

...

(ii) if the Trade Representative determines that substantial
progress is being made, or that a delay is necessary or de-
sirable, to obtain United States rights or a satisfactory so-
lution with respect to the acts, policies, or practices that
are the subject of the action.479

4.982 The United States then concludes that Section 305(a)(2)(A)(ii) thus explicitly
authorizes the USTR to delay action beyond the 30 days provided for in Section 305(a)(1)
in order "to obtain U.S. rights", among other reasons.  This would include rights under
international agreements such as the GATT or other WTO agreements.  The USTR has, in
fact, exercised her discretion under Section 305(a)(2)(A) to delay action for just this pur-
pose.  On May 24, 1989, a GATT panel issued a report finding that Korea's import re-
strictions on beef were inconsistent with Article XI:1 of the GATT 1947.480 However, at
meetings of the GATT Council on June 21 and July 19, 1989, Korea declined to agree to
adoption of the panel report.  USTR's time frame for action pursuant to Section 305(a)(1)
was October 28, 1989.  Nevertheless, citing Section 305(a)(2), the USTR determined that
"a delay in implementation of such action is necessary and desirable to obtain U.S. rights
under the General Agreement on Tariffs and Trade".481 The USTR further explained that
the delay in action beyond October 28, 1989 was desirable "to allow additional time for
proceedings in the GATT".482 Korea allowed the panel report to be adopted on November
8, 1989, and the United States and Korea initialed an agreement on implementation on
March 21, 1990.483

4.983 The United States further explains that similarly, in the 1989 dispute between the
United States and the European Communities over oilseeds, the USTR delayed action for

                                                                                                              

478 Section 305(a)(1), 19 U.S.C. § 2415(a)(1).
479 Section 305(a)(2)(A), 19 U.S.C. § 2415(a)(2)(A).
480 Panel Report on Korea – Beef, op. cit.
481 Determinations Under Section 304 of the Trade Act of 1974, as Amended, Regarding the Re-
public of Korea's Restrictions on Imports of Beef, 54 Fed. Reg. 40769 (1989) (US Exhibit 4).
482 Ibid.
483 See Termination of Section 302 Investigation Regarding the Republic of Korea's Restrictions on
Imports of Beef, 55 Fed. Reg. 20376 (1990) (US Exhibit 5).
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180 days pursuant to Section 305(a)(2)(A)(ii) on the basis that substantial progress was
being made in GATT dispute panel proceedings which had not yet finished as of the
18-month target date.484 Moreover, the USTR specifically waited until after panel pro-
ceedings had finished before determining that US agreement rights had been denied under
Section 304(a)(1)(A)(i), even though this was well after the 18-month target.485 Thus, it
was consistent US practice, even before the conclusion of the Uruguay Round, to rely on
dispute settlement results when determining whether US agreement rights were denied.
4.984 The United States then indicates that the USTR and the President thus have broad
discretion under Sections 301-310 to dictate the timing of any action, the conditions un-
der which the action will be given effect, and whether the action will be taken at all.  The
USTR or the President may, for example, specify that any action taken should not become
effective until the United States has received formal DSB approval.
4.985 The United States argues that when a WTO Member has indicated, pursuant to
DSU Article 21.3, that it intends to implement the recommendations and rulings of the
DSB in a case involving violations of US WTO rights, the USTR has considered this a
"satisfactory measure" pursuant to Section 301(a)(2)(B) justifying termination of a Sec-
tion 302 investigation.486 In such cases, the USTR continues to monitor the Member's
implementation of the DSB rulings and recommendations pursuant to Section 306(a).487

4.986 The United States notes that in those cases in which the USTR considers that a
WTO Member has not implemented DSB rulings and recommendations by the conclusion
of the reasonable period of time provided for in Article 21.3, the USTR determines what
further action she will take pursuant to Section 301(a).488 Contrary to the representation of
the European Communities, the further action the USTR will take is subject to the spe-
cific direction of the President, since that action is taken pursuant to Section 301(a).489

Moreover, because the action is taken under Section 301(a), it is subject to the exceptions
set forth in Section 301(a)(2) relating to, among other things, conformity with
DSB-adopted reports, the adverse impact of such action on the US economy or its harm to
US national security.490

4.987 The United States further argues that just as importantly, because the determina-
tion regarding the action to be taken is considered a determination under Sec-
tion 304(a)(1),491 the time frames for implementing the action are those set forth in Sec-
tion 305.  As described above, under Section 305, the action must be implemented within
30 days of the determination to take action, unless the USTR,

                                                                                                              

484 See Determinations Under Section 304 of the Trade Act of 1974, as Amended:  European
Community Policies and Practices With Respect to, Inter Alia, Production and Processing Subsidies
on Oilseeds, 55 Fed. Reg. 4294 (1990) (US Exhibit 6).
485 See Ibid.  The United States notes that on the 18-month anniversary, the USTR instead con-
cluded that she had reason to believe agreement rights were being denied, and therefore was pursu-
ing such a ruling under GATT dispute settlement procedures.
486 E.g. Determinations Under Section 304 of the Trade Act of 1974 With Respect to Certain Cana-
dian Practices Affecting Periodicals, 62 Fed. Reg. 50651 (1997) (US Exhibit 7).
487 Section 306(a), 19 U.S.C. § 2416(a).
488 Section 306(b), 19 U.S.C. § 2416(b).
489 Section 306(b)(1), 19 U.S.C. § 2416(b)(1).
490 Section 301(a)(2), 19 U.S.C. § 2411(a)(2).
491 Section 306(b)(1), 19 U.S.C. § 2416(b)(1).
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"determines that substantial progress is being made, or that a delay is nec-
essary or desirable to obtain United States rights or satisfactory solu-
tion…".492

4.988 The United States maintains that in such cases, the USTR may delay action by a
further 180 days.  This permits the USTR to delay any action until well beyond the time
frames required for DSB authorization for the right to suspend concessions pursuant to
DSU Articles 22.6 or 22.7.
4.989 The United States challenges the EC assumption that, under US law, it is permis-
sible to ignore entire statutory provisions.  Specifically, in claiming that Section 305(a)
requires action to be taken within 60 days of the expiration of the reasonable period of
time, the European Communities completely disregards explicit statutory language
authorizing the USTR to delay action by 180 days.  Section 305(a)(2) authorizes the
USTR to implement such a delay to obtain US rights or a satisfactory solution to the dis-
pute.  The United States used this provision to delay action until it was able to obtain
rights under GATT 1947 dispute settlement procedures, and the European Communities
has offered no explanation of why, under US law, the United States would not again be
able to use this provision to delay action in order to first obtain DSB authorization.
4.990 The United States recalls that the European Communities has at times argued that
the time frames in the DSU and Sections 301-310 are relevant to the above issues, and at
other times that they are not.  The United States indicates that the time frames in Sec-
tions 301-310 comport with those in the DSU, but even if they did not, it would not mat-
ter.  For example, even if panel proceedings were to exceed 18 months, the USTR would
not be obligated to make the one determination that is an absolute prerequisite before any
other requirements under Article 23.2(a) become relevant.  The USTR is not obligated to
determine that US agreement rights have been denied.  The record shows that the USTR
has never once made a Section 304(a)(1) determination that US GATT or WTO agree-
ment rights have been denied which was not based on the results of GATT and WTO
dispute settlement proceedings.  Not once.
4.991 The United States recalls that the European Communities now claims that the
United States violates "Article 23" by virtue of the "retaliation list" Korea asserts the
USTR must publish.  The EC's response to this question repeats many of its previous false
assumptions, and adds to them the erroneous assumption that in providing for a determi-
nation of "action", Section 304(a)(1) requires publication of a list of products for which
the United States is requesting suspension.
4.992 The United States points out that the USTR is not required to publish a "retalia-
tion list" under Sections 301-310, and only Sections 301-310 are within the Panel's term's
of reference.  In the event of an affirmative determination that US agreement rights have
been denied, she is required, pursuant to Section 304(a)(1)(B), to determine what action
to take.  This need not include publication of a proposed list of products subject to sus-
pension of concessions.  The European Communities may not assume that it does.
4.993 The United States considers that public notice concerning which products might
be the subject of a suspension of concessions is both good public policy and important to
the effective exercise of WTO rights.  It is good public policy because importers and the
public generally need to understand the actions the US government is proposing so they
can comment, and because the government needs to receive public input in order to
evaluate whether action is appropriate, if the action is to be taken under Section 301(b), or
whether an exception under Section 301(a)(2) is applicable, if the action is to be taken

                                                                                                              

492 Section 305(a)(2)(ii), 19 U.S.C. § 2415(a)(2)(ii).
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under Section 301(a).  The government also needs this information to apply the principles
and procedures in DSU Article 22.3.  For example, the United States must evaluate
whether suspension of concessions within the same sector would be "practicable or effec-
tive" for purposes of undertaking the analysis called for in DSU Article 22.3.  Public in-
put is required to ensure that officials have the information necessary to make this judg-
ment.
4.994 The United States notes that Canada, as well, publishes lists of products which
might be the subject of a suspension of concessions in connection with Article 22 pro-
ceedings.  US Exhibit 19 includes Canadian press releases describing and reproducing the
proposed list of products Canada has published in the EC Hormones and Australia
Salmon disputes.  This reinforces the fact that such lists are an integral part of domestic
implementation of Article 22.  Until its answer to a Panel question, the European Com-
munities had not claimed that such lists are inconsistent with the DSU.  In fact, in the
DSU Review, it now appears that the European Communities is insisting that such lists be
offered at the time suspension is proposed.493

4.995 In the view of the United States, the European Communities merely asserts that
Section 304 requires publication of a list of products, despite the absence of any textual
basis for that assertion.  It states that the USTR must either propose suspension of conces-
sions or reach an agreement with the foreign country.  According to the European Com-
munities, if suspension is proposed, this necessarily includes publication of a list of prod-
ucts, but it fails to explain why this so, or if it is so, what the timing must be.494

4.996 The United States considers that leaving aside whether a list must be issued when
suspension of concessions is proposed, the EC's description of the options available to the
USTR (suspension or agreement) itself makes clear that suspension is not the only choice
available.  It therefore may not be concluded that suspension is mandated.  Moreover, the
USTR is not obliged to take any action at all.  The European Communities again assumes
it may ignore Section 301(a)(2), which allows the USTR to take no action if, among other
reasons, she believes the foreign country is taking satisfactory measures to grant US trade
rights, or if WTO dispute settlement proceedings result in a finding that US agreement
rights have not been denied or benefits under a trade agreement have not been impaired.
As a result, the USTR is never obligated to take action at odds with the results of WTO
dispute settlement panels or arbitrators.

                                                                                                              

493 See DSU Review, Discussion Paper from the European Communities dated 30 June 1999,
Document No. 3864, para. 16, circulated on 1 July 1999 (US Exhibit 12).
494 The United States claims that if, in fact, the European Communities and Korea were entitled to
assume, on the basis of a statutory requirement to allow the "presentation of views" on proposed
determinations, that this necessarily entails publication of a list of products proposed for suspension,
then they would have to conclude that Korea's laws include precisely the same requirement.  Arti-
cle 4 of Korea's Foreign Trade Act (the "Act") authorizes the Ministry of Trade, Industry and Re-
sources to "take special measures concerning restrictions on or prohibition of the export and import
of goods" if, among other reasons, the trading partner has denied Korean rights under an interna-
tional convention, or if that partner imposes any "unreasonable burden or restriction" on Korean
trade.  See Foreign Trade Act, http://www.oomph.net/law/html/15-13.htm (US Exhibit 20).  Article 4
of the Enforcement Decree for the Act requires the Minster of Trade and Industry to "notify publicly
the contents of the measure" taken under Article 4 of the Act if the Minister "desires to take a special
measure", as well when the measure is actually taken.  See Enforcement Decree of the Foreign Trade
Act, http://www.oomph.net/law/html/15-9.htm (US Exhibit 21).  If anything, the Korean law is very
clear in requiring publication of the specifics of its proposed measures.  No such requirement is
found in Sections 301-310.
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4.997 The United States claims that the USTR considers dispute settlement proceedings
to conclude up to 30 days after adoption of the panel and Appellate Body reports, a date
which allows defending parties to state their intentions with regard to implementation.
Thus, the USTR has typically issued her determination regarding denial of US trade
agreement rights together with the determination that the foreign country is taking satis-
factory measures.495 In fact, the USTR has even determined that a foreign country is tak-
ing satisfactory measures solely on the basis that she "expected" that country would im-
plement DSB rulings and recommendations – without regard to whether it had actually
informed the DSB of its intentions.496 Thus, the other half of the premise underlying Ko-
rea's argument is also incorrect, namely, that the time frames in Section 301 and 304,
combined with the alleged requirement to publish a list, means that the list must be pub-
lished before a losing party has had an opportunity to state its intentions with respect to
implementation.
4.998 The United States argues that even were the European Communities permitted to
assume that Section 304(a)(1) mandates the publication of a list of products for which the
US is proposing suspension, it has failed to explain exactly how this violates Article 23.
The European Communities does not even specify which paragraph of Article 23 publi-
cation of a list would violate.  Instead, it merely characterizes publication as a "unilateral
determination" which one must assume violates Article 23.  This exemplifies the EC's
flight from the text of the DSU in favor of its generalized approach of divining obligations
from slogans.
4.999 In the US view, while it is difficult to respond to the EC's vague claims that the
publication of a list of products proposed for suspension would violate Article 23, the
mere fact that such lists are not mandated under Sections 301-310 (or even mentioned
therein) precludes any finding of WTO inconsistency.  The EC's arguments in response to
Panel question 20 provide yet another example of how the European Communities is
asking this Panel to make adverse assumptions concerning how the United States will
exercise discretion under Sections 301-310.  If the European Communities believes that
publication of a list of products proposed for suspension would violate US WTO obliga-
tions, the European Communities should wait until the United States actually publishes
such a list in a concrete case.  Then, it would be in a position to argue from facts, not
assumptions.

(d) President's Discretion
4.1000 The European Communities notes that the President has never given the USTR
any general direction to impose trade sanctions only in accordance with the United States'
obligations under international law nor has he ever instructed the USTR in specific cases
to do so.

                                                                                                              

495 See e.g. Determinations Under Section 304 of the Trade Act of 1974 With Respect to Certain
Canadian Practices Affecting Periodicals, 62 Fed. Reg. 50651 (1997) (US Exhibit 7); Determina-
tions Under Section 304 of the Trade Act of 1974: European Communities' Banana Regime, 63 Fed.
Reg. 8248 (1998) (US Exhibit 15); Determination Under Section 304 of the Trade Act of 1974:
Practices of the Government of India Regarding Patent Protection for Pharmaceuticals and Agricul-
tural Chemicals, 63 Fed. Reg. 29053 (1998)(US Exhibit 16).
496 Determinations Under Section 304 of the Trade Act of 1974: Argentine Specific Duties and
Non-tariff Barriers Affecting Textiles, Apparel, Footwear and Other Items, 63 Fed. Reg. 25539,
25540 (1998) (US Exhibit 22).



Report of the Panel

1036 DSR 2000:II

4.1001 The United States recalls that the European Communities notes that 1988
amendments to Section 301 transferred from the President to the USTR the authority to
determine whether agreement violations have occurred and what US action to take in
response. However, the European Communities ignores the discretion retained by the
USTR in making these determinations, as well as the continued discretion of the President
to intervene under the terms of the statute.  Indeed, the authors of the very article which
the European Communities cites for Section 301's legislative history concluded that the
transfer of authority was an "important symbolic statement" but that

"the change is unlikely to be particularly significant.  The Trade Repre-
sentative still serves at the pleasure of the President, and therefore is un-
likely to take actions of which the President disapproves".497

4.1002 The United States argues that a fourth reason Section 306(b) does not violate
Section 23.2(c) relates to the EC's disregard for the discretion granted the President under
Section 301(a)(1) to condition – or cancel – any decision to take action.  Sec-
tion 301(a)(1) states that action taken pursuant to that provision is "subject to the specific
direction, if any, of the President regarding any such action".498 The President may thus
dictate the timing of the action, the conditions under which the action will be given effect,
or whether the action will be taken at all.  Thus, the President may, like the USTR herself,
specify that action be conditioned upon DSB approval, or not be taken at all.  The United
States notes that there is no limitation in the language of Sections 301-310 on how the
President may exercise this discretion.
4.1003 The United States recalls that in its discussion of Section 306(b), the European
Communities refers to this Presidential discretion, where it states that the President has
never given the USTR "any general direction to impose trade sanctions only in accor-
dance with the United States' obligations under international law, nor has he ever in-
structed the USTR in specific cases to do so".  Aside from the fact that this statement
assumes that the President would have found it necessary to offer such direction to the
USTR, this statement does not change the fact that the President is completely free to
provide such direction.  Again, to meet its burden, the European Communities must dem-
onstrate that the President could not exercise the discretion provided for in the statute to
direct a WTO-consistent result; it is not sufficient to assert that the President has not felt
the need to do so in the past.499

4.1004 The United States considers that the European Communities attempts to dismiss
Presidential discretion under Section 301 by claiming that such an interpretation is per-
mitted under the principle set forth in two panel proceedings, United States – Measures
Affecting Alcoholic and Malt Beverages500 and India – Patent Protection for Pharmaceu-
tical and Agricultural Chemical Products.501 However, as is clear from the excerpts
quoted by the European Communities, the principle which these cases emphasize is that

                                                                                                              

497 Judith Hippler Bello and Alan F. Holmer, The Heart of the 1988 Trade Act: A Legislative His-
tory of the Amendments to Section 301, 25 Stanford J. Int'l Law 1, 9-10 (1988).  The authors were
the USTR General Counsel and Deputy USTR at the time the article was written, and had been
deeply involved in the development of the provisions.
498 Section 301(a)(1), 19 U.S.C. § 2411(a)(1).  Section 305(a)(1) also refers to the fact that action
under Section 301 is "subject to the specific direction, if any, of the President regarding any such
action".  Section 305(a)(1), 19 U.S.C. § 2415(a)(1).
499 Panel Report on US – Tobacco, op. cit., para. 123.
500 Panel Report on US – Malt Beverages, op. cit.
501 Panel Report on India – Patents (US), as modified by Appellate Body Report on India – Patents
(US), op. cit.
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the non-application or non-enforcement of mandatory legislation which otherwise violates
trade agreement rules does not excuse that violation.502 Non-application or
non-enforcement is not at issue in this case.  Before one reaches the question of whether
mandatory legislation is not being applied or enforced, one must first determine that the
legislation is mandatory.  The European Communities has failed to do, notwithstanding its
bald assertions that Sections 301-310 "explicitly stipulat[e]" or "mandate"
WTO-inconsistent determinations and actions.
4.1005 In the US view, the European Communities in particular focuses on the India -
Patents (US) panel report in support of its claim that the "legal uncertainty" at issue in
that case is somehow present here.  However, that case involved a question whether, un-
der Indian law, an administrative practice could legally take precedence over a law which
on its face mandated actions in violation of WTO obligations.503 That is quite a different
matter from the question of whether discretionary language in the statute itself renders it
non-mandatory.
4.1006 According to the United States, the European Communities can point to no prin-
ciple of US domestic law which would permit the European Communities to excise lan-
guage from a statute to suit its convenience, or to examine a statute's meaning based only
on selected clauses.  The discretion accorded both the USTR and the President under
Sections 301-310 ensures that the United States government may fully comply with its
WTO obligations under all circumstances.  The European Communities has therefore
failed to meet its burden of demonstrating that Sections 306 (b) and 305(a) "do not allow"
the European Communities to meet these obligations.
4.1007 Finally, with regard to the "illustration" of the operation of Sections 306(b) and
305(a) which the European Communities purports to provide, the United States reiterates
that the EC challenge to Sections 301-310 is to the statute itself, and not to the application
of those provisions in any particular case.504 The European Communities explicitly ac-
knowledges that its complaint does not address the US measures taken in the context of
the EC's failure to comply with DSB recommendations in the Bananas case, and that
those measures are the subject of a separate dispute. The United States fully intends in the
context of that dispute to rebut any EC claims that the United States did not act in accor-
dance with its WTO obligations.505

4.1008 The United States also confirms that the US President can exercise the discretion
granted under Section 301(a)(1) not to take action and under Section 305(a)(1) to direct
the USTR not to implement action taken under Section 301, based upon the fact DSB

                                                                                                              

502 In Panel Report on US – Malt Beverages, op. cit., for example, the panel explained,
"Even if Massachusetts may not currently  be using its police powers to enforce this man-
datory legislation, the measure continues to be mandatory legislation which may influ-
ence the decisions of economic operators.  Hence, a non-enforcement of a mandatory law
in respect of imported products does not ensure that imported beer and wine are not
treated less favourably than like domestic products to which the law does not apply".
Ibid., para. 5.60. (emphasis added)

503 See India - Patents (US), op. cit., paras. 7.35-7.37.
504 See WT/DS152/11.
505 Having said this, the United States comments on the quotation from a USTR notice of October
22, 1998, quoted by the European Communities.  That quotation includes the statement "in the event
of an affirmative determination", indicating that the Trade Representative continued to have discre-
tion not to determine to propose any action.  Further, while the statement included a description of
the 30-day deadline in Section 305(a)(1), the language of that provision – and of Section 305(a)(2) –
is the best evidence of its contents.
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recommendations have not yet been adopted or that the DSB has not yet authorized the
suspension of concession.
4.1009 In response to the Panel's question as to whether any "specific directions" have
been given so far by the US President under Sections 301 (a)(1) or 305 (a)(1), the United
States states that no such specific directions have to date been given, but the specific di-
rections may include a direction to the USTR not to take action.

5. GATT Claim
4.1010 The European Communities claims that Section 301(c)(1)(b) allows the USTR
to target either goods or services when determining the actions to be taken in response to
a unilaterally determined failure to implement DSB recommendations.  However, ac-
cording to Article 22.3 of the DSU, the United States must suspend concessions or other
obligations with respect to goods, in disputes involving trade in goods, except when this
is not practical or effective.  This implies that, in disputes involving trade in goods, Sec-
tions 306(b) and 305(a) require the USTR to unilaterally impose measures as a conse-
quence of a unilaterally determined failure to implement DSB recommendations that
violate basic provisions of the GATT 1994, among them Articles I, II, III, VIII and XI.
4.1011 The European Communities explains that Section 301(c) authorizes the USTR to
"suspend, withdraw, or prevent the application of, benefits of trade agreement conces-
sions", and "impose duties or other import restrictions on the goods of, and … services of
such foreign country for such time as the Trade Representative determines appropriate".506

To the knowledge of the Communities, the USTR has not yet made use of the possibility
to impose duties or restrictions on services.  If the act, policy or practice of the foreign
country violates the criteria for duty-free treatment under the United States' Generalized
System of Preferences, the Caribbean Basin Economic Recovery Act or the Andean Trade
Preference Act, the USTR is also authorized to withdraw, limit or suspend such treatment.
4.1012 The European Communities argues that in the case of WTO Members, other than
the beneficiaries of these preference schemes, the imposition of duties or restrictions on
the goods or services under Section 301(c) is bound to be inconsistent with the United
States obligations under the GATT and the General Agreement on Trade in Services
(GATS), in particular the most-favoured-nation provisions of these agreements.  Only an
authorization by the DSB in accordance with Article 22 of the DSU could possibly justify
such measures. However, there is no provision in the Trade Act of 1974 that makes the
retaliatory action of the USTR dependent on the authorization of the DSB.
4.1013 The European Communities maintains that given that Sections 304(a)(2)(A) and
306(b), as amended, require the United States to resort to retaliatory trade action within
certain time limits irrespective of the result of WTO dispute settlement procedures, the
actions taken in the area of trade in goods and not authorized pursuant to Article 3.7 and
22 of the DSU will necessarily be in violation of US obligations under one or more of the
following GATT obligations: the Most-Favoured Nation clause (Article I, GATT 1994),
the tariff bindings undertaken by the United States (Article II, GATT 1994), the National
Treatment clause (Article III, GATT 1994), the obligation not to collect excessive charges
(Article VIII, GATT 1994) and the prohibition of quantitative restrictions (Article XI,
GATT 1994).
4.1014 The United States responds that as in its other claims in this dispute, the Euro-
pean Communities cites discretionary language in Sections 301-310 and then claims it

                                                                                                              

506 Section 301(c), 19 U.S.C. §2411(c).
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"implies" mandatory action inconsistent with US obligations.  In this case, the European
Communities states in perfunctory fashion that Section 301(c)(1)(b) "allows the USTR to
target either goods or services" and then assumes that this means that USTR must suspend
concessions in a manner inconsistent with Article 22.3.  The European Communities as-
serts that this discretion "implies that" Sections 306(b) and 305(a) "require" the USTR to
violate GATT Articles I, II, III, VIII and XI.
4.1015 In the view of the United States, for the reasons described in the preceding sec-
tions, the USTR and the President have the discretion not to take any action under Section
306(b) or to take only those actions authorized in accordance with adopted panel findings
or arbitral awards.  The EC's claims with respect to the USTR's discretionary authority in
the selection of retaliation targets in no way suggests that any provision of Sections
301-310 requires the USTR to suspend concessions, or to suspend concessions in a man-
ner inconsistent with any WTO obligation.
4.1016 The United States further argues that having looked at the text of Article 23.2(a)
and (c), the United States would logically look at the text of GATT Articles I, II, III, VIII
and XI.  However, the European Communities itself never even refers to the text of these
provisions, and there is thus little for the United States to rebut.  The European Commu-
nities never does more than assert that Sections 304(a)(2)(A) and 306(b) "necessarily"
violate these provisions.  The EC's only reasoning is that "certain time limits" create this
result.  Even if the European Communities were entitled to make the incorrect assumption
that the statute commands "retaliatory trade action" and that Section 305 is not available
to delay such action until receipt of DSB authorization, the European Communities has
failed to offer any legal argumentation as to how Sections 304(a)(2)(A) and 306(b) are
inconsistent with any of these provisions.  Indeed, the European Communities only states
that Section 306(b) violates "one or more of these [GATT 1994] provisions".  The Euro-
pean Communities thus cannot even say which of these provisions has been violated, let
alone how.  The European Communities may not establish its prima facie case on the
basis of mere assertions such as these.  With regard to Article 23.1, as well, the European
Communities has failed to attempt to make its case, let alone to establish it.  Nothing in
Sections 301-310 commands that the USTR not abide by the rules and procedures of the
DSU in seeking redress of WTO violations.
4.1017 The United States further points out that any actions taken pursuant to Sec-
tion 301(c)(1)(B) on an MFN basis involving a service sector not subject to a GATS
commitment would not be WTO-inconsistent.  Likewise, an MFN-based increase in an
unbound tariff, or an applied tariff that is under the bound rate, would not violate GATT
1994.  Moreover, action taken pursuant to Section 301(c)(1)(D) would not be
WTO-inconsistent.  This provision provides for mutually satisfactory agreements and
compensation agreements, which are clearly contemplated in DSU Articles 3.7 and 22.2.
Finally, the United States refers to the fact that neither Section 305 nor any other provi-
sion of Sections 301-310 requires the USTR to suspend concessions without receiving
DSB approval.  Thus, one cannot conclude that the actions set forth in Section 301(c) are
inherently inconsistent with US WTO obligations.
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V. THIRD PARTY ARGUMENTS

A. Brazil

1. Introduction
5.1 Brazil welcomes the opportunity to present its views to the panel requested by the
EUROPEAN COMMUNITIES to examine Chapter 1 of Title III (Sections 301-310) of
the US Trade Act of 1974, as amended.
5.2 Brazil indicates that its interest in this case derives from the possible effects of
this legislation on its rights and obligations as a Member of the WTO, as well as from its
wider interest in the integrity of the multilateral trading system itself.
5.3 In Brazil's view, the European Communities makes exception to the operation of
Section 306 in the dispute on the implementation of recommended changes to the EC's
banana regime.  The European Communities, however, has made it clear that it did not
request this panel to rule on the measures taken in connection with that specific dispute,
but rather on the compatibility of US law as such with US obligations under the WTO
Agreements.
5.4 Brazil also takes the view that a law that is inconsistent with the obligations of a
Member under the WTO Agreements can be challenged under the dispute settlement pro-
cedures. The issue before the panel is not the application of Sections 301-310 in a par-
ticular instance, but rather the need to bring the law into conformity with relevant WTO
provisions, as provided in Article XVI:4 of the WTO Agreement.
5.5 Brazil recalls that the European Communities bases its claims on three premises:

(a) WTO agreements cannot provide security and predictability unless Mem-
bers settle all their trade disputes in accordance with the procedures of the

DSU;
(b) WTO agreements cannot provide security and predictability unless Mem-

bers bring their law into conformity with their obligations under those
agreements; and

(c) The United States failed to bring Sections 301-310 into conformity with
its obligations under the WTO agreements.

5.6 According to Brazil, to these grounds of action, the European Communities ap-
plies relevant provisions of the WTO Agreements, supplemented by the legal history and
experience under the GATT 1947.507

5.7 Brazil also notes that the European Communities concludes that Sec-
tions 302(a)(2)(A), 305(a) and 306(b) are inconsistent with Article 23 of the DSU because
they require the USTR to make unilateral determinations to the effect that a violation has
occurred and to act upon such determination, without regard to the rules and procedures
of the DSU. It further concludes that Section 306(b) of the Trade Act of 1974 is incon-
sistent with Articles I, II, III, VIII and XI of the GATT 1994 because, in the case of dis-
putes involving trade in goods, it requires the USTR to impose duties, fees or restrictions
that violate one or more of these provisions. Finally, the European Communities consid-
ers that, by failing to bring the Trade Act of 1974 into conformity with those provisions of
the WTO Agreements, the US acted inconsistently with Article XVI:4 of the WTO
Agreement.

                                                                                                              

507 Brazil refers to the GATT acquis, as defined by the Appellate Body in Japan – Alcoholic Bever-
ages II, op. cit., p. 14
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2. Legal Arguments

(a) Article XVI:4 of the WTO Agreement
5.8 Brazil recalls that the European Communities draws a distinction between man-
datory and discretionary actions under Sections 301-310.  The European Communities
then proceeds to claim that those sections which require actions that are in themselves
contrary to WTO provisions – unilateral determinations to the effect that a violation has
occurred and that benefits have been nullified or impaired, or that measures taken to com-
ply with findings adopted by the DSB are not satisfactory – as well as those actions which
the USTR will be required to perform under certain circumstances – "further actions" in
cases where a unilateral determination of non-compliance is made – amount to violations
of various provisions of the WTO Agreement and thereby nullify or impair benefits ac-
cruing to the European Communities under the DSU, the GATT 1994 and the WTO
Agreement.
5.9 In Brazil's view, the European Communities has placed  undue emphasis on pre-
vious GATT practices and decisions, such as the 1987 panel on United States – Taxes on
Petroleum and Certain Imported Substances,508 the 1989 panel on United States – Sec-
tion 337 of the Tariff Act of 1930,509 and the 1992 panel on United States – Measures
Affecting Alcoholic and Malt Beverages.510 Under GATT 1947 – and no doubt under the
influence of the Protocol of Provisional Application – only mandatory legislation was
found liable to a judgement of inconsistency by a panel. It should be noted, however, that
even then, a mandatory law that was not enforced was found to constitute a violation of
GATT obligations.
5.10 Brazil argues that it would be wrong to assume that this part of GATT 1947 prac-
tice was carried into the WTO unchanged. Article XVI:1 of the WTO Agreement, which
is the foundation for incorporating the legal history and experience under the GATT 1947
into the WTO,511 contains a proviso:

"Except as otherwise provided under this Agreement or the Multilateral
Trade Agreements, the WTO shall be guided by the decisions, procedures
and customary practices followed by the GATT CONTRACTING
PARTIES and the bodies established in the framework of GATT 1947".
(emphasis added)

5.11 Brazil contends that the adoption of Article XVI:4 should lead to a review of
previous practice. It states unequivocally that:

"Each Member shall ensure the conformity of its laws, regulations and
administrative procedures with its obligations as provided in the annexed
Agreements".

5.12 Brazil points out that GATT 1947 had no equivalent provision. To interpret Arti-
cle XVI:4 in the old spirit would be to deprive it of meaning.
5.13 In Brazil's view, whilst the European Communities may have restrained its claims,
it would be clearly out of order to deduct from such restraint new terms of reference for
the Panel, as the United States would have it.  The task before the Panel still is "to exam-
ine, in the light of the relevant provisions of the covered agreements cited by the Euro-
pean Communities in document WT/DS152/11, the matter referred to the DSB in that

                                                                                                              

508 Panel Report on US – Superfund, op. cit.
509 Panel Report on US – Section 337, op. cit.
510 Brazil also refers to the Panel Report on India – Patents (US), op. cit.
511 Brazil refers to the Appellate Body Report on Japan – Alcoholic Beverages, op. cit., p. 14.
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document and to make such findings and recommendations as will assist the DSB in
making the recommendations or in giving the rulings provided for in those agreements".
The matter referred by the European Communities is whether Sections 301-310 of the US
Trade Act of 1974 is inconsistent with various provisions of the DSU, the WTO Agree-
ment and GATT 1994. This is the burden of proof incumbent upon the European Com-
munities. The European Communities did not request a ruling on the consistency of Sec-
tions 301-310 with previous GATT practice, let alone with the US interpretation of what
such previous practice meant.
5.14 Brazil recalls that the United States bases its rebuttal solely on GATT 1947 prac-
tice.  According to the United States, previous panels had come to the conclusion that (1)
only mandatory legislation may be found inconsistent with WTO obligations and (2) leg-
islation must not only be mandatory, it must preclude a Member from acting consistently
with those obligations.  The United States then proceeds to claim that in effect the whole
of Sections 301-310 is either discretionary or mandates action that may, at times, be WTO
consistent.
5.15 Brazil disagrees with the notion that GATT practice was carried unchanged into
the WTO. Brazil disapproves even more of the proposition that no law may be found
inconsistent unless "it does not allow" a government to act in accordance with its WTO
obligations, in particular if "does not allow" is understood as "never allows". If such had
been the practice in the past, the argument to the effect that Article XVI:4 of the WTO
Agreement has abrogated jurisprudence in this respect becomes even more compelling
than it already is. There is no possible interpretation of Article XVI:4, in light of the crite-
ria laid down in Article 31 of the Vienna Convention on the Law of Treaties, that would
warrant such an extravagant reading.512

5.16 Brazil argues that it is worth noting that the US First Submission did not reply to
the EC's claim of violation of Article XVI:4. The United States invoked "past practice",
and claimed that the European Communities has not proven that Sections 301-310 are
mandatory in a way that precludes WTO-consistency at all times and "deducts" that Sec-
tions 301-310 are therefore consistent with Article XVI:4. Thus, at a stroke, almost ex-
tempore, past practice developed in the absence of any provision similar to Article XVI:4
is used to interpret Article XVI:4 of the WTO Agreement, in a way which would render it
meaningless. In addition to the questionable validity of the premises, this is a good exam-
ple of the logical fallacy known as ignoratio elenchi: arguing for one thing as if it proved
another thing.
5.17 Brazil notes that the European Communities recognizes that "[Article XVI:4] is
not a 'best endeavors' clause, applicable only to cases where changes to domestic laws are
required, but an unqualified obligation".  Article XVI:4 requires that internal law be
brought into conformity with obligations under the WTO Agreements.
5.18 Brazil recalls that Article 22 of the Agreement on Implementation of Article VII
of the GATT 1994 contains a similar provision:

                                                                                                              

512 Article 31 of the Vienna Convention on the Law of Treaties establishes that "a treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose". It is extremely hard to conceive that
the "ordinary" meaning of "ensure the conformity of its laws, regulations and administrative proce-
dures with its obligations as provided in the annexed Agreements" could be construed as merely not
precluding a Member from acting in conformity with its obligations at all times, as the Untied States
argues, or as providing the possibility for authorities to avoid WTO-inconsistent actions, as the
United States also argues.
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"Each Member shall ensure, not later than the date of application of the
provisions of this Agreement for it, the conformity of its laws, regulations
and administrative procedures with the provisions of this Agreement".

5.19 Brazil contends that if a WTO Member country were to include in its legislation
on customs valuation a section "authorizing", but not requiring, Customs "to make a de-
termination, based on an investigation initiated at the request of a private party, deter-
mining that the importation of goods below a certain price would be unreasonable and
burden or restrict" that Member's commerce, such a provision would be consistent with
Article 22 of the Agreement on Customs Valuation and with Article XVI:4 of the WTO
Agreement.  Or the uncertainty that would ensue from such an "authorization" would not
be deemed unacceptable.  Yet, the Agreement on Implementation of Article VII of the
GATT 1994 is not "a central element providing security and predictability to the multilat-
eral trading system". The DSU, however, is.513

5.20 Brazil notes that its argument is far from stating that any law authorizing actions
that might result in violations of the WTO Agreements would, in themselves, be incon-
sistent with obligations under those Agreements. The dichotomy suggested by the United
States is a non sequitur. What is necessary, is lawful. For example, in the Agreement on
the Application of Sanitary and Phytosanitary Measures, one of the basic obligations is
that "Members shall ensure that any sanitary or phytosanitary measure is applied only to
the extent necessary to protect human, animal or plant life or health, is based on scientific
principles and is not maintained without scientific evidence, except as provided".514 No
internal law could, however, be drafted in a manner that would a priori ensure conformity
with WTO obligations without impinging upon "the right to take sanitary and phytosani-
tary measures necessary for the protection of human, animal or plant life or health".515 In
such cases, conformity must necessarily be assessed in relation to specific measures, on a
case by case basis.
5.21 Brazil argues that the distinguishing feature of Section 301(b) is that if any action
is ever undertaken under its authority, it will necessarily lead to violations of GATT and
GATS, including, inter alia, the most-favored-nation provisions of those agreements. In
addition to that, there are no legitimate "reserved domain" considerations that might jus-
tify it. Legislation whose only possible application is the threat of illegal WTO action can
hardly be deemed to be compatible with Article 23 of the DSU and with Article XVI:4 of
the WTO Agreement.
5.22 Brazil points out that as regards Section 301(a), the question is not whether it
precludes at all times WTO-consistent actions, but rather whether it mandates actions
which will eventually result in WTO violations.
5.23 According to Brazil, it has been noted that "arising from the nature of treaty obli-
gations and from customary law, there is a general duty to bring internal law into confor-
mity with obligations under international law … however, in general a failure to bring
about such conformity is not in itself a direct breach of international law, and a breach
arises only when the state concerned fails to observe its obligations on a specific occa-
sion. … In some circumstances legislation could of itself constitute a breach of a treaty
provision and a tribunal might be requested to make a declaration to that effect".516 Arti-

                                                                                                              

513 DSU, Article 3.2.
514 SPS Agreement, Article 2.2.
515 Ibid. Article 2.1.
516 Brownlie, Ian, "Principles of Public International Law", 5th ed. (Oxford University Press, 1998),
pp. 35-36.
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cle XVI:4 requires that legislation be brought into conformity, and failure to do so is in
itself a breach of the WTO Agreement. There is no need to look at any specific cases, or
to the mandatory of discretionary nature of the legislation.
5.24 Brazil further argues that in any event, the bona fide argument with regard to the
non-violation status of a discretionary law rests solely on its non-utilization.517 This is
not, however, the intention of the United States. To invoke the "discretionary" label as its
defense, whilst pronouncing its intention to utilize the law, can hardly be deemed as an
act in good faith.
5.25 In Brazil's view, lest there be any doubt, the Statement of Administrative Action
which accompanies the Uruguay Round Agreements Act,518 and which represents "an
authoritative expression by the Administration concerning its views regarding the inter-
pretation and application of the Uruguay Round Agreements, both for purposes of US
international obligations and domestic laws",519 gives notice of the "Administration's in-
tent to expand the focus of possible action under Section 301 to areas that are not within
the scope of US obligations under the Uruguay Round Agreements".520

5.26 Brazil notes that this "expansion of focus" is explained in further detail:
"The Administration intends to use section 301 to pursue vigorously for-
eign unfair trade barriers that violate US rights or deny benefits to the
United States under the Uruguay Round Agreements. The Administration
equally intends to use section 301 to pursue foreign unfair trade barriers
that are not covered by those agreements".521

"Neither section 301 nor the DSU will require the Trade Representative to
invoke DSU dispute settlement procedures if the Trade Representative
does not consider that a matter involves a Uruguay Round Agreement.
Section 301 will remain fully available to address unfair practices that do
not violate US rights or deny US benefits under the Uruguay Round
Agreements and, as in the past, such investigations will not involve re-
course to multilateral dispute settlement procedures…. For example, with
minor exceptions, the Uruguay Round Agreements do not address gov-
ernment measures that encourage or tolerate private, anticompetitive
practices.…. Section 301 will also remain available to address persistent
patterns of conduct by foreign governments that deny basic worker rights
and burden or restrict US commerce….  Moreover, the mere fact that the
Uruguay Round agreements treat a particular subject matter – such as
intellectual property rights – does not mean that the Trade Representative
must initiate DSU proceedings in every section 301 investigation involv-
ing that subject matter. In the event that the actions of the foreign gov-
ernment in question fall outside the disciplines of those agreements, the

                                                                                                              

517 Brazil points out that this was the argument invoked by the United States in US – Superfund
panel (Panel Report on US – Superfund, op. cit., para. 3.2.13) and in the US – Tobacco panel (Panel
Report on US – Tobacco, op. cit., para. 45).
518 Section 101(a)(2).
519 Statement of Administrative Action, op. cit., Introduction, third paragraph.
520 Statement of Administrative Action, op. cit., page 358 (Authority under Section 301).
521 Statement of Administrative Action, op. cit., page 364 (Enforcement of US Rights) (emphasis
added).
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section 301 investigation would proceed without recourse to DSU proce-
dures".522

5.27 Brazil then recalls the scope of authority available to the US Administration to
proceed without recourse to DSU procedures in Section 301(c):

"For purposes of carrying out the provisions of subsections (a) or (b), the
Trade Representative is authorized to –

(A) suspend, withdraw, or prevent the application of, benefits of trade
agreement concessions to carry out a trade agreement with the foreign
country referred to in such subsection;

(B) impose duties or other import restrictions on the goods of, and, not-
withstanding any other provision of law, fees or restrictions on the serv-
ices of, such foreign country for such time as the Trade Representative
determines appropriate…".

5.28 Brazil contends that in other words, to pursue the removal of practices that do not
violate US rights, the US threatens to violate the rights of WTO Members.
5.29 Brazil argues that it would have been positively anomalous to include a provision
in the DSU stating that WTO Members would have to make recourse to a panel and to the
DSB to make a determination of non-violation. Yet, the United States seems to use this as
a pretext for unilateral action. WTO Members are, of course, entitled to make unilateral
determinations of non-violation and of any interests they may have that are not currently
covered by the WTO Agreements. What they may not do in such instances is to take uni-
lateral action equivalent to that foreseen under Article 22 of the DSU.
5.30 Brazil stresses that WTO Members are entitled, in accordance with Article 23 of
the DSU, not to be subject to suspension of concessions unless "the Member concerned
fails to bring the measure found to be inconsistent with a covered agreement into compli-
ance therewith or otherwise comply with the recommendations and rulings within the
reasonable period of time".523 A fortiori, they are entitled not to be subject to suspension
of rights and concessions in the absence of a determination of violation by the DSB.
5.31 Brazil further asserts that along the same lines, it is a well recognized general
principle of law that a prohibition to do less encompasses a prohibition to do more. The
United States would turn the principle upside down: where the United States has a right,
arising from denial of benefits under the WTO Agreements, the Statement of Administra-
tive Action acknowledges the limits for action imposed by the DSU. Yet, it unaccountably
comes to the conclusion that in cases where it has no rights, it faces no limits under the
DSU.
5.32 According to Brazil, the fact that the USTR is not required to take action in such
circumstances at all times should not shield it from a judgement of non-compliance with
its WTO obligations. As stated by the European Communities, "a party does not act in
good faith if it accepts an obligation stipulating one behavior, but adopts a law explicitly
stipulating another. The fact that it might exceptionally apply that law in a way that is not
inconsistent with its WTO obligations does not affect the above conclusion, particularly
where there is no legal entitlement to obtain such an exceptional 'act of grace'".
5.33 Brazil recalls that in 1988 the United States threatened and then imposed sanc-
tions, in the guise of 100 per cent duties against imports of more than 20 products from

                                                                                                              

522 Statement of Administrative Action, op. cit., page 366 (Enforcement of US Rights)(emphasis
added).
523 DSU, Article 22.2.
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Brazil under Section 301, in a determination of "unreasonable measures" related to patent
protection for pharmaceuticals. The sanctions remained in place for two years, and were
only lifted after Brazil undertook to grant patent protection to pharmaceutical products.
5.34 Brazil emphasizes that the issue before this Panel is not the application of Sec-
tion 301, but its inherent inconsistency with the WTO obligations of the United States.
This example is given as background, which the panel may wish to consider in connection
with the US assertion that "it was consistent US practice, even before the conclusion of
the Uruguay Round, to rely on dispute settlement results when determining whether US
agreement rights were denied".  In the case involving Brazil, no US rights under any
agreement had been denied. This may have given the USTR a sense of unbounded free-
dom to act as it did in violation of Brazil's rights under the GATT 1947.
5.35 According to Brazil, the freedom to threaten to negate unilaterally the benefits of
WTO Agreements may be effective,524 but it is not compatible with a rule-based multilat-
eral trading system. The system cannot survive if its most powerful Members wish to
enjoy its benefits, but reject its responsibilities: qui habet comoda, ferre debet onera.525

Brazil recalls the following dictum of the Permanent Court of Justice in Certain German
Interest in Polish Upper Silesia:

"The Court is certainly not called upon to interpret the Polish law as such;
but there is nothing to prevent the Court's giving judgement on the ques-
tion whether or not, in applying that law, Poland is acting in conformity
with its obligations towards Germany under the Geneva Convention".526

5.36 Brazil contends that in those cases under the GATT 1947 when a law was found
to be inconsistent with GATT obligations, a prospective judgement on the application of
the law was made, in contrast with the retrospective judgement made with regard to spe-
cific measures. There is nothing to prevent the same prospective judgement of the discre-
tionary sections of a law, specially when the application of that law will necessarily lead
to violation of the WTO Agreements.

(b) Distinction between Mandatory Law and Discretionary
Law

5.37 Brazil further contends that even if the panel were to find incorrectly that the dis-
tinction established by previous GATT panels regarding mandatory versus discretionary
legislation remains valid, it should flatly reject the US interpretation of such past practice.
The United States alleges that "legislation explicitly directing action inconsistent with
GATT principles does not mandate inconsistent action so long as it provides the possibil-
ity for authorities to avoid such action" and cites, as the basis for this extraordinary con-
clusion, excerpts of the panel reports on United States – Taxes on Petroleum and Certain
Imported Substances,527 Thailand – Restrictions on importation of and Internal Taxes on

                                                                                                              

524 According to Brazil, a lawyer is quoted by Jackson as finding the procedure useful: "In practice,
a petition filed under Section 301 by a private party carries an effective threat of potential retaliation,
combined with the threat of adverse publicity and a general souring of trade relations. These poten-
tial ramifications alone may bring the offending government to the bargaining table". John H. Jack-
son, "The World Trading System", 2nd edition (MIT Press, 1997), p.131.
525 In Brazil's view, one who has the advantages must also bear the burdens.
526 PCIJ Rep., Series A, Nº 7, p. 19.
527 Panel Report on US – Superfund, op. cit.
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Cigarettes528 and United States – Measures Affecting the Importation, Internal Sale and Use
of Tobacco.529

5.38 Brazil argues that none of the panels cited came to the conclusion espoused by the
United States. The US –  Superfund panel gave US authorities the benefit of doubt,
pending the completion of the applicable legislation. It did not say that the US tax
authorities could retain forever the discretion to deny the equivalence prescribed in Arti-
cle III:2 of GATT. In fact, the panel recommended that the CONTRACTING PARTIES
"take note of the statement by the United States that the penalty rate would in all prob-
ability never be applied".530 WTO Members might take some solace if the United States
were to argue, in these panel proceedings, that the WTO-inconsistent provisions of Sec-
tions 301-310 would in all probability never be applied. In that case, however, the asser-
tion would have to be pondered against the evidence of the views presented in the State-
ment of Administrative Action.
5.39 Brazil further alleges that the panel on United States – Measures Affecting the
Importation, Internal Sale and Use of Tobacco came to a similar finding. Given that the
United States had as yet neither changed the fee structure nor promulgated rules implement-
ing Section 1106(c), it gave the United States the benefit of doubt, in light of its declared
intention to promulgate regulations that would be GATT-consistent:

"The United States had indicated that it was the intention of the U.S. Gov-
ernment and the requirement of U.S. law that any new inspection fees
promulgated by USDA would be commensurate with the cost of services
rendered. The United States had further indicated that the amendment re-
quiring the fees for inspecting imported tobacco to be comparable to
those imposed on domestic tobacco did not require the fees to be identical
and did not preclude a fee structure under which the fees for inspection of
imports were less than those imposed on domestic products and at the
same time commensurate with the cost of services rendered".531

5.40 In the view of Brazil, the example of the panel on Thailand – Restrictions on im-
portation of and Internal Taxes on Cigarettes532 is even less appropriate. In this case,
regulations had already been issued stipulating that an excise tax would be applied to
domestic and imported cigarettes at a single rate of 55 per cent.533 Thus, in reading the
conclusion cited by the United States, it must be borne in mind that whilst the Thai To-
bacco Act continued to enable the executive authorities to levy discriminatory taxes,
regulations already issued prevented such discrimination.
5.41 According to Brazil, no GATT panel has ever come to the conclusions alleged by
the United States. Under GATT 1947, panels made a distinction regarding mandatory and
discretionary legislation, but mandatory was never understood as "precluding all possibil-
ity of consistency" at all times.
5.42 In Brazil's view, the US arguments therefore attempt to introduce a confusion with
regard to the seemingly clear meaning of "mandatory". In addition to that, it also attempts
to confuse the meaning of "discretionary". Thus, the United States argues that "the Trade
Representative has substantial discretion, including discretion to take no action at all. The

                                                                                                              

528 Panel Report on Thai – Cigarettes, op. cit.
529 Panel Report on US – Tobacco, op. cit.
530 Panel Report on US - Superfund, op. cit., para. 5.2.10.
531 Panel Report on US - Tobacco, op. cit., para. 122.
532 Panel Report on Thai – Cigarettes, op. cit.
533 Ibid. para. 43.
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Trade Representative is explicitly not required to take action: (1) when the DSB has
adopted report findings that US rights have not been violated; (2) when the foreign coun-
try "is taking satisfactory measures to grant the rights of the United States under a trade
agreement", has agreed to eliminate or phase out the practice which violated US rights, or
has agreed to provide compensation; (3) when action would have "an adverse impact on
the United States economy substantially out of proportion to the benefits of such action;"
(4) or when action would cause "serious harm to [US] national security".
5.43 Brazil further argues that apart from noting that the heading under which these
provisions are listed is entitled "Mandatory action", one must also recall that, to the extent
that past practice is invoked as relevant to discern the content of treaty obligations, its
concepts must also be interpreted in good faith, in accordance with the ordinary meaning
of the terms.
5.44 Brazil points out that according to Black's Law Dictionary,534 "when applied to
public functionaries, discretion means a power or right conferred upon them by law of
acting officially in certain circumstances, according to the dictates of their own con-
science uncontrolled by the judgement or conscience of others". If a condition must be
fulfilled before the effect can follow, the preceding definition is not applicable. If the lack
of action is made contingent upon a WTO Member, for instance, "agreeing to an immi-
nent solution to the burden or restriction on United States commerce",535 the "discretion"
takes on a very special meaning.
5.45 Brazil concludes that ex re sed non ex nomine is a principle of good faith. This
principle precludes, inter alia, a party from using the form of the law to cover the com-
mission of what in effect is an unlawful act.

(c) Other Arguments
5.46 Brazil further argues that there are other elements to be noted.  The first is that the
"logical way forward" adopted in the bananas III arbitration is not a precedent for the
interpretation of the sequence between Articles 21.5 and 22 of the DSU.  Brazil also
strongly disagrees with the US assertion that the DSB "implicitly rejected" the views of
the majority of Members of the WTO concerning Article 21.5. The principle of auto-
maticity prevented the DSB from doing otherwise. It would suffice, nevertheless, to read
the long records of minutes related to the bananas III dispute to confirm that there never
was any implicit rejection of the obligatory sequence.
5.47 Brazil also notes the concept put forward by Hong Kong, China, concerning third
party or multilateral adjudication.  This is exactly what Brazil expected from the DSU and
why, as Korea, Brazil believed that the single undertaking of the Uruguay Round was a
beneficial package for a developing country like Brazil. Brazil did not sign on to the
WTO Agreement to be the object of unilateral determinations of non-compliance.
5.48 Brazil points out that the third is related to the impact of the US legislation and
the US concern that the Panel is being asked to emit a political declaration.
5.49 Brazil emphasizes that when it discusses this case, although it is not dealing with
a specific application of the legislation, it addresses the question of retaliation, and the
impact of potential retaliation, and Korea has illustrated this point very clearly.  In other
words, the US legislation under examination is a unilateral instrument for exerting politi-
cal and economic pressure. While Brazil agrees that the Panel should not engage in a

                                                                                                              

534 Black's Law Dictionary, Revised 4th edition (West Publishing Co., 1968).
535 Section 301 (a)(2)(B)(ii)(II).
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debate about the popularity of the US law, the Panel should not disregard the impact of
Sections 301 to 310 of the Trade Act of 1974 on WTO rights and obligations because of
its political connotations.
5.50 Brazil summarizes its view as follows:  There is an irreconcilable conflict between
those provisions of Sections 301-310 of the Trade Act of 1974 which mandate or author-
ize actions that are illegal under the WTO and Article 23 of the DSU and Article XVI:4 of
the WTO Agreement.  Brazil believes, therefore, that the panel should affirm that Mem-
bers have an unqualified obligation to bring their legislation into conformity with WTO
provisions.

3. Conclusion
5.51 Brazil recalls that the United States may claim a large part of the merit for the
improved dispute settlement procedures of the WTO. In the course of the negotiations, it
overcame many objections, included those which were initially held by Brazil. Brazil's
reluctance was based on fear that the major trading partners would require compliance by
smaller countries, whilst refusing themselves to be bound by the stricter dispute settle-
ment rules.
5.52 Brazil also notes that the WTO dispute settlement system may still yield benefits
approaching those of a fully binding procedure, without unduly encroaching upon the
sovereignty of Members. It would be ironic if the dispute settlement system which the
United States fought so hard to establish were to be discredited by the refusal of the
United States to apply its provisions in good faith.
5.53 In Brazil's view, there are parts of Sections 301-310 which serve a useful purpose,
as a delegation of competence from the United States Congress to the Executive branch
and as a procedure for the initiation of citizens' complaints.
5.54 Brazil also considers, however, that there is an irreconcilable conflict between
those provisions which mandate or authorize actions that are illegal under the WTO and
Article 23 of the DSU and Article XVI:4 of the WTO Agreement. It therefore believes
that the Panel should not limit its findings to a restatement of traditional GATT practice,
but should affirm that Members have an unqualified obligation to bring their legislation
into conformity with WTO provisions.

B. Canada

1. Introduction
5.55 Canada welcomes the opportunity to participate in this Panel established pursu-
ant to the European Commission's request for the establishment of a panel under the Dis-
pute Settlement Body of the World Trade Organization regarding Sections 301-310 of the
US Trade Act of 1974.  In this context, Canada wishes to highlight its specific concerns
with respect to Sections 301-310 of the Trade Act of 1974 (collectively referred to as
"301 legislation") in the form of a "third party" submission pursuant to Article 10 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes.
5.56 Canada firmly believes that disputes arising between Members concerning WTO
obligations should be addressed within the parameters established by the DSU.  In Can-
ada's view, the application of 301 legislation that results in unilateral imposition of re-
taliatory measures in response to WTO violations, whether alleged or established, without
obtaining the requisite authorization for such retaliatory measures from the WTO Dispute
Settlement Body violates the DSU specifically and multilateralism in general.  This
threatened and actual use of unilateral sanctions is fundamentally incompatible with the
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multilateral trading system and threatens the overall stability and viability of the WTO
dispute settlement  regime.
5.57 As a preliminary matter, Canada would note that it appreciates that 301 legislation
may be applied to situations arising under trade agreements other than the WTO, to coun-
tries that are not WTO Members or to situations that are not subject to WTO obligations.
Canada appreciates that those situations are not subject to WTO dispute settlement pro-
ceedings unless they somehow violate obligations owed to WTO Members.  Accordingly,
Canada's present submissions are not directed to those situations.

2. Measures at Issue
5.58 Canada explains that Section 301(a)(1) of the Trade Act of 1974 requires the
USTR to determine536 whether an act, policy or practice of a foreign country violates or
denies the benefits or rights of the United States under any trade agreement or places an
"unjustifiable" burden or restriction on US commerce.
5.59 In Canada's view, the Section 301 legislation combines mandatory and discretion-
ary elements.  Actions leading to the imposition of trade sanctions pursuant to section 301
can begin either as the result of a petition filed by an interested person537 or as a result of
an investigation initiated by USTR.538 USTR is not obliged to initiate an investigation
requested by a petitioner but if a decision is made not to do so, USTR must publish a
notice in the Federal Register that contains a summary of the reasons for not initiating an
investigation.539

5.60 Canada points out that there are essentially two types of matters that are action-
able under section 301(a).  The first type is a denial of benefits under, or a violation of a
trade agreement,540 including the WTO Agreements.  The other type of matter which is
actionable under section 301 is whether an act, policy or practice of a foreign country is
unjustifiable and burdens or restricts United States commerce.541

                                                                                                              

536 Canada points out that Sections 301 to 310 of the Trade Act of 1974, as amended, calls for the
making of numerous "determinations".  These represent more than mere statements of policy or
negotiating positions.  The outcome of these determinations are formal acts of the United States
Government and result in the legal consequences set out in the legislation.
537 Section 302(a)(1) of the Trade Act of 1974, as amended.
538 Section 302(b)(1)(A) of the Trade Act of 1974, as amended.
539 Section 302(a)(3) of the Trade Act of 1974, as amended.
540 Section 301(a)(1)(A) and 301(a)(1)(B)(i) of the Trade Act of 1974, as amended.
541 Section 301(a)(1)(B)(ii) of the Trade Act of 1974, as amended.  Canada notes that, pursuant to
Section 301(d)(2), an act, policy or practice that burdens or restricts United States commerce is
defined as including acts, policies or practices defined as "unreasonable" under section 301(d)(3)(B)
notwithstanding that such matters may not be inconsistent with the international legal rights of the
United States.  Section 301(d)(3)(B) is not an exclusive definition so it is not possible to determine
from it what other actions might subject a country to US trade sanctions notwithstanding that the
country is not in violation of international law. Canada further notes that the second type of action-
able matters (i.e. acts, policies or practices considered to be unjustifiable and which burdens or re-
stricts United States commerce) includes matters which the United States consider to deny fair and
equitable provision of adequate and effective intellectual property rights "notwithstanding the fact
that the foreign country may be in compliance with the specific obligations of the Agreement on
Trade-Related Aspects of  Intellectual Property Rights …" negotiated pursuant to the Uruguay
Round.  Accordingly, 301 legislation exposes foreign countries to US trade sanctions for perceived
intellectual property wrongs even though that country is living up to the commitments that WTO
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5.61 Canada stresses that 301 legislation sets out specific and definitive time frames
within which certain actions must occur.  Examples of this include the following:

(a) Where an alleged violation of a trade agreement is the subject matter of
the investigation and a mutually acceptable resolution cannot be reached
within the time frames noted in the legislation,542 USTR is obligated by
the statute to promptly initiate dispute settlement procedures under the
trade agreement.

(b) In the case of an investigation subject to dispute settlement procedures
under a trade agreement, USTR must make a determination as to whether
the matter in issue is "actionable" under section 301 within specific time
frames.543

(c) Where USTR determines that a matter is actionable under section 301 re-
taliatory action must normally be implemented no more than 30 days after
making that determination.544

5.62 Canada explains that in the case of implementation of WTO dispute settlement
recommendations, where USTR considers that  a WTO Member has failed to implement a
recommendation made pursuant to a WTO dispute settlement proceeding, USTR is re-
quired within 30 days of the expiration of the reasonable period of time established pur-
suant to Article 21 of the DSU to determine what further action USTR shall take under
section 301(a).545

5.63 Canada notes that the provisions in question use the mandatory verb "shall".  The
burden of demonstrating that any action referred to in these provisions is not mandatory
in US law falls upon the United States.
5.64 Canada specifically argues that Section 304(a)(2) of the Trade Act of 1974 re-
quires that the USTR determination of whether US rights are being denied must be made
by the earlier of thirty days after the conclusion of formal dispute settlement procedures or
eighteen months after the date of the initiation of the Section 301 investigation.
5.65 According to Canada, while it is certainly possible for WTO dispute settlement
procedures to be completed within 18 months, WTO practice demonstrates that factors
such as delays in panel selection, extension of time frames by panels or the Appellate
Body and delays in translation and other logistical matters can and do result in disputes
not being determined within a 18 month time frame.
5.66 Canada further points out that an affirmative determination pursuant to section
304(a)(2) requires USTR to impose sanctions set out in section 301(c) which must nor-

                                                                                                              

Members agreed to in the negotiations leading to the Agreement on Trade-Related Aspects of  Intel-
lectual Property Rights.
542 Canada notes that it is the earlier of (i) the close of any consultation period specified in the trade
agreement; and (ii) 150 days after the day on which consultations was commenced.  See Sec-
tion 303(a)(2) of the Trade Act of 1974, as amended.
543 Canada notes that it is the earlier of (i) thirty days after the conclusion of formal dispute settle-
ment procedures; and (ii) eighteen months after the date of the initiation of the Section 301 investi-
gation.  See 304(a)(2) of the trade Act of 1974, as amended.
544 Canada notes that this can be delayed by a maximum of 180 days where the specific circum-
stances cited in section 305(2)(A) occurs.
545 Section 306(b)(2) of the Trade Act of 1974, as amended.  Canada notes that it is noteworthy that
section 301(a) is entitled "Mandatory Action".
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mally be implemented no later than thirty days after making that determination.546 Once
again Canada notes that the legislation uses the word "shall".
5.67 Canada notes that USTR retaliatory authority under section 301 to (i) suspend,
withdraw or prevent the application of benefits of trade agreement concessions; (ii) im-
pose duties or other import restrictions on the goods of the foreign country for such time
as USTR determines appropriate; or (iii) enter into agreements with the foreign country to
eliminate the act, policy or practice that is the subject of the determination or provide the
United States with compensatory trade benefits547 is subject to the direction, if any, of the
President.  While this provision of section 301(a)(1) concerning the direction of the
President may create an ability for the President to formally direct the type of sanction
applied, it does not remove the legislative requirement for the US executive branch to act.
Section 301(b) clearly does remove the requirement to act in the circumstances set out in
that section.  If the provision that allows the President to make a specific direction con-
cerning the action to be taken was intended to include an ability to override the require-
ment otherwise imposed by the US Congress that intention would have been expressly
stated as was done in section 301(b).

3. Legal Arguments
5.68 Canada contends that the requirement that retaliatory measures be implemented
where an affirmative determination is made by the USTR pursuant to section 304 is not
contingent in any way on the approval for such action by the WTO's  Dispute Settlement
Body  ("DSB").  Where the statutory deadlines contained in section 304(a)(2) expire prior
to authorization by the DSB for retaliation pursuant to Article 22 of the DSU, the USTR
is nonetheless required to determine the appropriate retaliatory action to take against the
offending Member.  While the DSU notes that the "prompt" settlement of disputes be-
tween Members is essential to the effective functioning of the WTO and the maintenance
of a proper balance between the rights and obligations of Members, the resolution of a
dispute may not be achieved within the deadlines contained in section 304(a)(2).
5.69 According to Canada, where an affirmative determination has been made pursuant
to section 304(a)(2), then section 305(a)(1) becomes operative.  Under that provision, the
action determined to be appropriate under section 304(a)(1) becomes mandatory.  That
action must occur on or before 30 days of the section 304(a)(1) determination.
5.70 Canada further argues that similarly, the implementation of retaliatory measures
directed against a WTO member by means of section 306(b) and 301(a) in the absence of
the approval of such measures by the DSB would clearly be in contravention of DSU
Article 23.  This determination by USTR leads to the implementation of retaliatory meas-
ures directed against the foreign country within thirty days regardless of whether or not
the other Member has been found under WTO procedures to not be in compliance with
the recommendations and rulings adopted by the DSB.  The result would be that retalia-
tion that has  not been  authorized by the DSB.
5.71 In Canada's view, the plain language of Article 23 contains an obligation by WTO
Members to refrain from unilateral action. Article 23(1), entitled Strengthening the Mul-
tilateral System, states:

"When Members seek the redress of a violation of obligations or other
nullification or impairment of benefits under the covered agreements or an

                                                                                                              

546 Sections 301(a)(1) and 305(a)(1) of the Trade Act of 1974, as amended.  See also footnote 9.
547 Section 301(c) of the trade Act of 1974, as amended.
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impediment to the attainment of any objective of the covered agreements,
they shall have recourse to, and abide by, the rules and procedures of this
Understanding". (emphasis added)

5.72 Canada further alleges that Article 23 of the DSU  obligates Members to employ
the procedures contained in the DSU to remedy alleged or established WTO obligations.
Retaliatory action taken pursuant to Section 301 legislation prior to the approval of the
DSB violates DSU Article 23(2)(a) which states that WTO Members "shall not make a
determination to the effect that a violation has occurred ... except through recourse to
dispute settlement in accordance with the rules and procedures of this Understanding".  A
Member that makes  a determination unilaterally that a measure of another Member is
inconsistent with WTO obligations  is in clear violation of DSU Article 23.  A Member
that makes a determination unilaterally that a another Member has failed to bring a meas-
ure found to be inconsistent with a covered agreement into compliance with that agree-
ment also violates Article 23 in that the DSU establishes a procedure for determining the
consistency of the  measure..  Such a unilateral determination of non-compliance without
recourse to the DSU procedures amounts to a determination that that a violation has oc-
curred other than  through recourse to DSB dispute settlement procedures.
5.73 Canada  notes that it  too has  legislative authority to suspend concessions in re-
sponse to measures of other countries.  Section 13(1) of the World Trade Organization
Agreement Implementation Act548 provides the Government of Canada with the legisla-
tive authority to take retaliatory measures under federal law to suspend rights or privileges
granted by Canada to a WTO Member.  However, unlike Section 301, the Canadian gov-
ernment is expressly authorized to do so for the purpose of suspending in accordance with
the WTO Agreement the application to a WTO Member of concessions or obligations of
equivalent effect pursuant to Article 22 of the DSU.  Accordingly, Canadian law requires
that the exercise of this authority must occur in accordance with Canada's WTO obliga-
tions.  In particular, the authority permits action to suspend concessions pursuant to Arti-
cle 22 of the DSU.  As there is a presumption in Canadian law that a statute does not op-
erate retrospectively so as to affect rights unless an intention to do so is clearly expressed
or arises by necessary implication,549 suspension of concessions can only apply subse-
quent to the DSB authorizing a suspension of concessions or other obligations pursuant to
Article 22.

                                                                                                              

548 S.C. 1994, c. 47.  Subsection 13 (1) reads as follows:
"13 (1) The Governor in Council may, for the purpose of suspending in accordance with

the Agreement the application to a WTO Member of concessions or obligations of equivalent effect
pursuant to Article 22 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes set out in Annex 2 to the Agreement, by order, do any one or more of the following:

(a) suspend rights or privileges granted by Canada to that Member or to goods, service
providers, suppliers, investors or investments of that Member under the Agreement or any
federal law;
(b) modify or suspend the application of any federal law with respect to that Member or
to goods, service providers, suppliers, investors or investments of that Member;
(c) extend the application of any federal law to that Member or to goods, service provid-
ers, suppliers, investors or investments of that Member; and
(d) take any other measure that the Governor in Council considers necessary".

549 E.A. Dreidger, "The Composition of Legislation" (Second Edition); Department Of Justice:
Ottawa, Ontario; 1976.
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5.74 Canada would distinguish 301 legislation from the type of matter at issue in
Thailand – Restrictions on Importation of and Internal Taxes on Cigarettes.550 In that
case, the panel was concerned with an enabling provision which allowed executive
authorities to impose discriminatory taxes.  The panel concluded that the possibility that
the Act in question could be applied in a manner contrary to the GATT, was not sufficient
to make the Act inconsistent with the General Agreement.  In this case the legislation
requires a determination regarding the consistency of a country's measures to be made in a
thirty day time frame following the conclusion of dispute settlement procedures.  The
United States' publication "The Uruguay Round Agreements Act: Statement of Adminis-
trative Action" appears to indicate that the United States regards the conclusion of Uru-
guay Round dispute settlement procedures to be the conclusion of the reasonable time to
implement the panel or Appellate Body's report.551 Canada would be interested to know
whether the United States has a different interpretation of when WTO dispute settlement
procedures conclude.  Unlike Thailand's excise tax regime on cigarettes which was totally
discretionary until such time as the Thai authorities imposed the tax, 301 legislation has
mandatory elements which can require the United States to make an unilateral determina-
tion of the WTO consistency of another country's measures and impose trade sanctions in
response.  The Thai Cigarette panel recognized that legislation mandatorily requiring the
executive to act inconsistent GATT obligations was a violation "…whether or not an oc-
casion for its actual application had yet arisen;…".552

5.75 In response to the US inquiry, Canada states that as a preliminary matter prior to
responding to the questions of the United States, it would note that the measures in ques-
tion are those of the United States and not those of any other Member.  Accordingly, the
practices of any other Member and their consistency with WTO obligations are not ger-
mane to the issues before the Panel.  Nonetheless, and without prejudice, Canada would
provide the following responses in the interests of being helpful in resolving the broad
systemic matters before the Panel.
5.76 Canada emphasizes that its  legislative authority to suspend concessions in re-
sponse to measures of other countries is found at subsection 13(1) of the World Trade
Organization Agreement Implementation Act, Statutes of Canada, 1994, c.47.  Although
subsection 13(2) of the Act is not relevant to WTO Members, Canada reproduces below
section 13 in its entirety.

"Orders

13(1) Orders re suspension of concessions

13. (1) The Governor in Council may, for the purpose of suspending in
accordance with the Agreement the application to a WTO Member of
concessions or obligations of equivalent effect pursuant to Article 22 of
the Understanding on Rules and Procedures Governing the Settlement of
Disputes set out in Annex 2 to the Agreement, by order, do any one or
more of the following:

(a) suspend rights or privileges granted by Canada to that Member or
to goods, service providers, suppliers, investors or investments of that
Member under the Agreement or any federal law;

                                                                                                              

550 Panel Report on Thai – Cigarettes, op. cit.
551 Statement of Administrative Action, op. cit., pp. 365-366.
552 Panel Report on Thai – Cigarettes, op. cit., para. 84.
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(b) modify or suspend the application of any federal law with respect
to that Member or to goods, service providers, suppliers, investors or in-
vestments of that Member;

(c) extend the application of any federal law to that Member or to
goods, service providers, suppliers, investors or investments of that Mem-
ber; and

(d) take any other measure that the Governor in Council considers
necessary.

13(2) Suspension of concessions to non-WTO Members

(2) The Governor in Council may, with respect to a country that is not
a WTO Member, by order, do any one or more of the following:

(a) suspend rights or privileges granted by Canada to that country or
to goods, service providers, suppliers, investors or investments of that
country under any federal law;

(b) modify or suspend the application of any federal law with respect
to that country or to goods, service providers, suppliers, investors or in-
vestments of that country;

(c) extend the application of any federal law to that country or to
goods, service providers, suppliers, investors or investments of that coun-
try; and

(d) take any other measure that the Governor in Council considers
necessary.

13(3) Period of order

(3) Unless repealed, an order made under subsection (1) or (2) shall
have effect for such period as is specified in the order.

13(4) Definition of 'country'

(4) In this section, "country" includes any state or separate customs
territory that may, under the Agreement, become a WTO Member".

5.77 Canada explains that pursuant to section 10 of the Department of Foreign Affairs
and International Trade Act, Revised Statutes of Canada, 1985, as amended, chapter
E-22, the powers, duties and functions of the Minister of Foreign Affairs extend to and
include all matters over which Parliament has jurisdiction, not by law assigned to any
other department, board or agency of the Government of Canada, relating to the conduct
of the external affairs of Canada, including international trade and commerce and interna-
tional development.  The Minister for International Trade is appointed pursuant section 3
of the Department of Foreign Affairs and International Trade Act to assist the Minister of
Foreign Affairs in carrying out his responsibilities relating to international trade.  Canada
has signed the WTO Agreement and the Agreement was approved by the Parliament of
Canada by means of section 8 of the World Trade Organization Agreement Implementa-
tion Act (see previous paragraph for citation).  These authorities give Canada its authority
to exercise its rights pursuant to the WTO Agreement.
5.78 Canada further points out that prior to requesting consultation or a panel pursuant
to the DSU, Canada will have concluded that a dispute exists between itself and another
WTO Member with respect to one of the WTO covered agreements or a Plurilateral Trade
Agreement to which both Canada and the other WTO Member are party.  Prior to pro-
ceeding with such action, Canada will have satisfied itself that it has a legitimate claim
and that the matter is justicible under the DSU.
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5.79 Canada argues that Article 23(a) expressly notes that recourse to dispute settle-
ment in accordance with the DSU is permitted.  Canada, in requesting consultations or
panels under the DSU is acting in accordance with the DSU and therefore in conformity
with Article 23(a).  Canada notes that it is interesting that the drafters of the DSU specifi-
cally chose the word "determination" in drafting Article 23 as that happens to be the exact
language used in the Trade Act of 1974.
5.80 Canada states that its measures are fully consistent with its international obliga-
tions and in particular its obligations under the WTO Agreement.  If any measures are
determined pursuant to the DSU to be inconsistent with Canada's obligations, Canada will
take the appropriate actions to eliminate the inconsistency or remedy the nullification and
impairment of benefits determined to accrue to other Members.
5.81 In the view of Canada, past GATT practice553 has clearly established that to the
extent that legislation is mandatory it is no defence to claim that it has not been applied or
enforced in a manner contrary to the WTO Agreements.  The very existence of mandatory
legislation influences decisions of economic operators and, as such, has a "chilling" eco-
nomic effect.
5.82 In response to the Panel's question as to whether DSU Article 23.2 prohibits any
determination on WTO consistency or any determination to the effect that a violation has
occurred, Canada states that Article 23(a) of the DSU prohibits determinations of
non-consistency with WTO obligations or the existence of nullification or impairment or
any impediment of the objectives of WTO covered agreement except through recourse to
DSU procedures.  The Article does not prohibit determination of consistency with WTO
norms.  Any such prohibition would be counterproductive to the objectives of Article 3.7
of the DSU which states that "(a) solution mutually acceptable to the parties to the dispute
and consistent with the covered agreements is clearly to be preferred".
5.83  Canada further argues that the answer to this question must necessarily be
speculative, as the question does not set forth the basis of the reasoning that would apply
to the finding of inconsistency.  The DSU is applicable to measures of WTO Members
that impair any benefits accruing to other WTO Members under any covered agreement.
Depending upon the reasoning underlying a finding that Sections 301 to 310 are WTO
inconsistent, a measure of the United States, enforceable pursuant to DSU procedures,
that those sections could only be applied in a manner consistent with the DSU would
remove the WTO inconsistency and provide a remedy for non-compliance.

4. Conclusion
5.84 Canada claims that the mandatory nature of section 301 legislation is clear even if
there are a number of instances where a determination could occur which would terminate
the application of the legislation.  Canada emphasizes its recognition that 301 legislation
combines mandatory and discretionary elements.  Those opportunities for self-control do
not alter the fact that section 301 legislation can culminate in a situation where retaliatory
actions are mandated notwithstanding the status of such matters pursuant to the DSU.
5.85 Canada further argues that the facts surrounding the timing of the arbitrators' deci-
sion in the arbitration under article 22.6 of the DSU between the European Communities
and the United States concerning the validity of the EC's implementation of the DSB's
recommendations concerning the EC's banana import regime are well known.  Canada
does not intend to add to the EC's narrative on this point.   Those facts demonstrate that

                                                                                                              

553 Panel Report on US – Malt Beverages, op. cit.
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DSB dispute settlement procedures do not necessarily coincide with the time frames set
out in US 301 legislation in which the United States took the actions noted by the Euro-
pean Communities.  This panel should clearly indicate to WTO Members that such an
application of domestic legislation to suspend WTO benefits and concessions without
DSB authorization results in a violation of a Members obligations under the DSU.
5.86 Canada submits that the Panel should find that where the statutory language con-
tained in Sections 301-310 of the US Trade Act of 1974 results in an unilateral determi-
nation that a WTO violation by another Member has occurred or in the implementation of
retaliatory measures against another Member without DSB authorization,  such actions
and mandatory provisions requiring such actions are inconsistent with the United States'
obligations under the Dispute Settlement Understanding.

C. Cuba

1. Introduction
5.87 Cuba indicates that it has a substantial systemic interest in this dispute, which is
important for the entire system of trading relations among Members of the Organization.
The principle of multilateral decision-making which is the cornerstone of the WTO and
on which its functioning is based is the crux of this case.

2. Legal Arguments
5.88 Cuba recalls that all WTO Members have freely accepted to belong to a multilat-
eral system based on rules which must be respected.  To that end, they are obliged to en-
sure that their domestic legislation is adapted to and meets those rules.  Without the secu-
rity that all Members will abide by the rules, there can be no certainty of a genuine multi-
lateral system meeting the interests of all.
5.89 Cuba considers that the conflicts stemming from the actions of Members in their
mutual relations must be resolved multilaterally and in accordance with the provisions of
the Understanding on Rules and Procedures Governing the Settlement of Disputes.  Any
unilateral action taken by a country is harmful to the predictability and stability of, and
confidence in, the dispute settlement mechanism, as well as being a blatant violation of
the WTO principles, objectives and rules and of the commitments entered into in the
multilateral negotiating framework.  Various ministerial declarations adopted in this fo-
rum bear this out.  Recourse to unilateral measures encourages unilateral responses, which
heightens and extends conflicts rather than helping to resolve them.
5.90 Cuba notes that the DSU is the applicable set of rules for making determinations
as to whether a Member's law, policy or practice is incompatible with the covered WTO
Agreements.  It also establishes provisions governing the application of sanctions against
Members that infringe the multilateral rules.
5.91 Cuba argues that Sections 301-310 of the United States Foreign Trade Act of
1974 establish a unilateral procedure for applying sanctions against other States, includ-
ing WTO Members, where the United States considers that its trade interests are affected.
The time-limits provided for carrying out this procedure are different from, and incom-
patible with, those laid down in the DSU.  The measures in question are adopted on the
basis of unilateral determinations, outside the Dispute Settlement Body, and without its
prior authorization.  Their duration is also a matter for unilateral decision by the United
States.  The latter thus becomes both judge and party in international trade conflicts.
5.92 Cuba further claims that the WTO system of rules is based on the principles of
public international law, of which it is a specialized sub-system.  In this connection, the
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above-mentioned provisions of the Foreign Trade Act of 1974 violate the principle of
sovereign equality of States, one of the central pillars of public international law, accord-
ing to which in the full exercise of their sovereignty all States enjoy equal rights and at the
same time are equally obliged to respect the rules governing their mutual relations.  They
also infringe the "pacta sunt servanda" principle governing the implementation of trea-
ties, whereby the signatories to an international agreement must fulfill the agreed provi-
sions.
5.93 Cuba also points out that in the dispute with which Cuba is concerned, another
important factor is the particularity of the United States legal system in which national
law has primacy over international law in cases where there is a conflict of provisions,
regardless of the time at which one was adopted in comparison with the other.  By making
domestic law prevail over multilateral law, the United States limits the complete fulfil-
ment of the obligations entered into under international agreements, thereby reducing
confidence in its undertakings.
5.94 Cuba further contends that as far as this Organization is concerned, pursuant to
Article XVI:4 of the Agreement Establishing the WTO, Members have the responsibility
to ensure the conformity of their domestic laws and administrative procedures with their
obligations under the covered agreements.  The Foreign Trade Act of 1974 is a violation
of this provision.
5.95 In the view of Cuba, the above-mentioned Act ignores the procedures provided
for in the DSU, to which all of Members entrust the guardianship of their rights and obli-
gations.  It disregards the undertaking to comply with the principles set out in Article 3, as
well as the provisions on surveillance of implementation of recommendations and rulings
of the Dispute Settlement Body and compensation or suspension of concessions contained
in Articles 21 and 22 of the DSU.
5.96 Cuba argues that by adopting these unilateral measures, the United States weakens
the multilateral trading system and disregards Article 23 of the DSU, which provides that
Members shall not make a determination as to the existence of a violation or nullification
or impairment of benefits, or the attainment of the objectives of the covered agreements,
except through recourse to dispute settlement in accordance with the procedures of the
DSU.  The above-mentioned legislation also encourages recourse to practices that lie
outside the international trade rules, and creates a situation of uncertainty and disrespect
for the multilaterally agreed provisions.
5.97 Cuba further alleges that this is a question not only of the existence of the viola-
tion caused by the above-mentioned legislation, but also of the ensuing nullification or
impairment of legitimate benefits accruing to Members directly or indirectly from the
GATT 1994 and membership of the WTO, within the meaning of Article XXIII of the
GATT 1994.
5.98 In the opinion of the Republic of Cuba, Sections 301-310 of the Foreign Trade
Act of 1974 contribute to establishing a power-based policy in international economic
relations, creating an atmosphere of insecurity and unpredictability.
5.99 Cuba notes that in practice, it has seen how far the friction among Members as a
result of the application of this Act can lead, and the danger it represents for the stability
of the Organization at a time when it is essential to preserve balance and security in order
to achieve the objectives that Members have agreed upon multilaterally.
5.100 Cuba then urges the Panel to find that Sections 301-310 of the Foreign Trade Act
of 1974 are inconsistent with the WTO rules and at the same time to recommend that the
United States Government bring its legislation into line with the obligations imposed
upon it as a Member of the Organization.
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D. Dominica and St. Lucia

1. Introduction
5.101 Dominica and St. Lucia jointly indicate that the interest of the Commonwealth
of Dominica and St Lucia in this case derives from the indirect impact of Section 301
procedures on their rights, and the attainment of the legitimate objectives of the WTO
Agreements. It also stems from the important systemic issues raised in the case which
threaten the multilateral system on which those without the power either to threaten uni-
lateral measures or to defend themselves against them must depend.

2. Legal Arguments
5.102 Dominica and St. Lucia claim that the actions taken by the United States in the
Bananas case are not the subject of the present proceedings. Their interventions on the
clear violation of WTO rules with respect to US actions in that regard will be made before
another panel.  The initial EC complaint, on which this panel is expected to rule, is lim-
ited to the compatibility of US law as such with the obligations imposed on the United
States by the WTO Agreements.  The recent actions of the USTR in the Bananas dispute,
however, are instructive in so far as they highlight US administrative practice and show
that the strict timetables imposed by Section 301 procedures are in fact mandatory and
can lead to conflict with US obligations in the WTO.
5.103 Dominica and St. Lucia argue that the "discretion" given to the USTR to delay
action in certain limited circumstances and the never used Presidential discretion are in
fact a legal nicety with no bearing on reality.  The expectations of economic actors in the
market place are not built upon the technical distinction between "compulsory" and
"mandatory" in US domestic law.
5.104 Dominica and St. Lucia note that the USTR announcement on March 3rd, of the
immediate withholding of customs liquidation and possible retroactive imposition of
100% duties on targeted EC imports, in spite of the "Initial Decision" of the Arbitration
Panel that it required further time to make a determination in the case, is clear evidence of
the USTR's interpretation of the legislation that precedence must be accorded to US do-
mestic timetables over international rules of due process.
5.105 Dominica and St. Lucia claim that the trade measures taken by the United States
in the Bananas dispute have clearly shown that US domestic law will not be constrained
by WTO timetables.
5.106 Dominica and St. Lucia contend that the pressures imposed on WTO dispute set-
tlement procedures and the complexities of particular cases have led the Dispute Settle-
ment Body to adopt a flexible approach to time limitations specified in the DSU.  Sec-
tion 301 procedures, however, do not provide sufficient flexibility for upholding the mul-
tilateral system.  They do not allow the United States to comply with the rules of the DSU
and other WTO obligations in situations where the DSB has, by the end of those time
limits, not made a prior determination that the WTO Member concerned has failed to
comply with its WTO obligations and has not authorized the suspension of concessions or
other obligations on that basis.
5.107 In the view of Dominica and St. Lucia, the strengthened multilateral system and
judicialisation of the dispute settlement process were designed to promote the 'interna-
tional rule of law'. The rule of international law requires that governments act under that
law.
5.108 For Dominica and St. Lucia, Article XVI:4 of the Marrakesh Agreement requires
each Member to "ensure the conformity of its laws, regulations and administrative proce-
dures with its obligations as provided in the annexed [WTO] agreements".  The US do-
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mestic implementing legislation, the Uruguay Round Agreements Act of 1994 (URAA),
explicitly states (in section 102(a)) that the Act shall not be construed to limit Section 301
authority.  Section 301 procedures were not designed to promote the security and predict-
ability of the multilateral trading system.  Given the economic and political power of the
United States, Section 301 procedures are in effect a sword of Damocles hanging over us
all.
5.109 Dominica and St. Lucia recall that the basic notion behind the multilateral ap-
proach to retaliation was espoused half a century ago by the drafters of the Havana Char-
ter.  It was designed to "tame retaliation, to discipline it, to keep it within bounds ..., to
convert it from a weapon of economic warfare to an instrument of international order".
(UN Doc. E/PC/T/A/PV6, page 4) In the Bananas dispute at every step of the way there
was the veiled threat of US unilateral action.
5.110 In support of this argument, Dominica and St. Lucia contend that the use of Sec-
tion 301 procedures is widely associated with the threat of WTO-illegal action.554 Do-
minica and St. Lucia note that "veiled threats" are, by very definition, usually not docu-
mented.  In light of this, Dominica and St. Lucia provided two letters as primary evidence
of their assertion and further supplemental background materials on the Bananas crisis
and the threat posed to the multilateral system by USTR rigid adherence to Section 301
timetables.555

5.111 In the view of Dominica and St. Lucia, Article 22.6 of the DSU clearly states that
"[c]oncessions or other obligations shall not be suspended during the course of the arbi-
tration".  A deadline for retaliation which precedes the completion of arbitration pro-
ceedings is evidence of 'aggressive unilateralist'.
5.112 In response to the Panel's question regarding the relevance of a specific case un-
der Section 301, Dominica and St. Lucia state that a panel has a duty to review all rele-
vant evidence.  As such, this Panel must take legal notice of US actions leading to the
suspension of concessions in the Bananas case to the extent that it is evidence germane to
the 'matter' referred to it by the DSB.
5.113 Dominica and St. Lucia recall that the "matter" referred to the Panel consists of
two elements: "the specific measures at issue and the legal basis of the complaint (or the
claims)".556 Taken together these elements constitute the dispute which is properly before
the panel as defined in its terms of reference: "A panel's terms of reference are important
for two reasons.  First, terms of reference fulfil an important due process objective - they

                                                                                                              

554 Dominica and St. Lucia cite, e.g. David Palmeter, "A Few - Very Few - Kind Words for Sec-
tion 301", in Philip Ruttley, Ian Mac Vay & Carol George, eds., The WTO and International Trade
Regulation (London: Cameron May, 1998) 123, indicating at 124: "Section 301 was, and to many,
still is, notorious.  It is the vehicle by which the United States is perceived, with an extremely high
degree of accuracy, to pursue whatever threat advantage it possessed.  Section 301,it is safe to say,
embodies few principles of justice, Rawlsian or otherwise".
555 Dominica and St. Lucia submitted WT/DSB/M/54, p. 4; WT/GC/M/37, pp. 3-4;
WT/DSB/M/53; WT/DSB/M/59; Guy de Jonquieres, "Bananas and beef take trade conflict to the
brink", Financial Times, 22/10/98, p.8; Frances Williams, "US steps up banana battle with EU",
Financial Times, 22/10/98, p.8; Guy de Jonquieres, "Nerves are taut as leaders hint at an EU-US
trade war", Financial Times, 9/11/98, p.3; Guy de Jonquieres, "Trade war edges closer as US plans
action against EU exports", Financial Times, 9/11/98, p.22; "The US and EU go Bananas", Finan-
cial Times, 11/11/98, p.19; Neil Buckley, "Brussels rejects US banana peace offer", Financial
Times, 20/11/98, p.5.
556 Guatemala - Anti-dumping Investigation Regarding Portland Cement from Mexico, adopted on
25 November 1998,WT/DS60/AB/R, para. 72.  See also DSU, Article 6.2.
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give the parties and third parties sufficient information concerning the claims at issue in
the dispute in order to allow them an opportunity to respond to the complainant's case.
Second, they establish the jurisdiction of the panel by defining the precise claims at issue
in the dispute".557

5.114 Dominica and St. Lucia point out that although measures not explicitly mentioned
in a complaint may nevertheless be covered by a panel's terms of reference, "it seems clear
that a 'measure' not explicitly described in a panel request must have a clear relationship
to a 'measure' that is specifically described therein, so that it can be said to be 'included' in
the specified 'measure'".558 Similarly, claims which a panel is entitled to consider should
also be stated in the panel request.  A distinction is made, however, between "actions", on
the one hand, and "measures" and "claims", on the other.559

5.115 According to Dominica and St. Lucia, it is one thing to submit to a panel the ex-
amination of a particular measure claiming that that measure does not conform to the
WTO obligations of a Member. It is another, completely different thing to submit to a
panel the existence of a specific action of a Member as evidence supporting the claims
with respect to the "matter" which is properly before the panel.  The first hypothesis is the
case of the "Import Measures" panel.  The second, is the "Section 301" panel procedure.
5.116 Dominica and St. Lucia argue that there should be no question of confusion, or
overlap or even divergence. This Panel may take legal notice of the US actions leading to
the suspension of concessions in the Bananas case as pertinent evidence for the interpre-
tation of Sections 301-310 as such.  Whether US actions in this regard are themselves in
conformity with US obligations under the WTO Agreements will be addressed by another
panel and it is not required that this Panel rule on that issue.
5.117 Dominica and St. Lucia argue that the terms of reference of this Panel call for an
examination of the specific claims stated by the complainant in WT/DS152/11. The EC
complaint is limited to the compatibility of US law as such with the obligations imposed
on the United States by the WTO Agreements.  Where municipal law is examined as evi-
dence of compliance or non-compliance with international obligations, it is within the
competence of an international tribunal to review evidence on whether or not, in applying
that law, the Executive is acting in conformity with its obligations under international
law.560 In such a case, legislation cannot be assessed in abstract.
5.118 Dominica and St. Lucia note that the European Communities refers to US actions
leading to the suspension of concessions in the Bananas case as confirming "what the text
of Section 306(b) indicates, namely that the USTR must implement the further action
decided upon irrespective of whether that action conforms to the requirements of Arti-
cle 22 of the DSU".  Dominica and St. Lucia assert that US actions in the Bananas dis-

                                                                                                              

557 Appellate Body Report on Brazil – Measures Affecting Dessicated Coconut, adopted on 20
March 1997, WT/DS22/AB/R, p. 21.
558 Panel Report on Japan - Measures Affecting Consumer Photographic Film and Paper, adopted
on 22 April 1998, WT/DS/44/R, para. 10.8. Dominica and St. Lucia also cite, e.g. Appellate Body
Report on EC – Bananas III, op. cit., para. 142; Appellate Body Report on Australia – Measures
Affecting the Importation of Salmon ("Australia – Salmon"), adopted 6 November 1998,
WT/DS18/AB/R, op. cit., paras. 90-105; Panel Report on Argentina – Safeguard Measures on Im-
ports of Footwear, circulated 25 June 1999, WT/DS121/R, paras. 8.23-8.46.
559 Dominica and St. Lucia cite e.g. Appellate Body Report on Guatemala - Cement, op. cit., paras.
69-73, 84-86.
560 Dominica and St. Lucia refer to Appellate Body Report on India – Patents (US), op. cit., paras.
65-66, citing Certain German Interests in Polish Upper Silesia [1926], PCIJ Rep., Series A, No.7,
p.19.
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pute highlight US administrative practice and show that the strict timetables imposed by
Section 301 procedures are in fact mandatory and can lead to conflict with US obligations
in the WTO.  The mere fact that certain of these actions are now subject to review by
another panel does not preclude this Panel from taking legal notice of all relevant evi-
dence.
5.119 In response to the US inquiry, Dominica and St. Lucia state that a series of reports
to Congress on 'Section 301' developments as required by section 309(a)(3) of the Trade
Act of 1974 chronicle the implementation of Section 301 mandates in the Bananas case.
The term "Section 301" is generally used as shorthand for Chapter 1 of Title III of the
Trade Act of 1974, as amended, which covers Sections 301-310, the subject of the EC
complaint.
5.120 Dominica and St. Lucia point out that with regard to the March 3rd announcement,
the USTR made clear in a public notice requesting comments on anticipated US action as
required under Sections 301-310 that:

"Given that the reasonable period of time for the EC's implementation of
the WTO recommendations concerning the EC banana regime expires on
January 1, 1999, the USTR must make the determination required by sec-
tion 306(b) no later than January 31, 1999, and, in the event of an af-
firmative determination, must implement further action no later than 30
days thereafter".561

5.121 Dominica and St. Lucia argue that although the March 3rd announcement does not
explicitly refer to Section 301 authority, this does not infer that the March 3rd announce-
ment "did not involve Section 301".
5.122 Dominica and St. Lucia note that a number of GATT/WTO panels have examined
complaints by different contracting parties involving the same or similar measures of a
responding party.  To the extent that there is overlap in the scope of review panels have
taken into account the reasoning in previous panel and Appellate Body reports.  Addition-
ally, the Appellate Body has been mindful of its role in providing security and predict-
ability to the multilateral system through ensuring consistency and coherence in WTO
jurisprudence.
5.123 Dominica and St. Lucia claim that the task of this Panel is to make an objective
assessment of the matter before it, including an objective assessment of the facts of the
case.562 Even where there are multiple complaints related to the same matter the DSU
does not circumscribe the jurisdiction of any panel(s) established to examine the com-
plaints. Article 9 of the DSU on 'Procedures for Multiple Complainants' is "a code of
conduct for the DSB because its provisions pertain to the establishment of a panel, the
authority for which is exclusively reserved for the DSB".563 Neither Article 9 nor any
other provision of the DSU authorizes a panel to retroactively redefine the scope of its
review simply because another panel has been established to examine related issues.  The
jurisdiction of a panel is defined at the moment at which it becomes seized of a 'matter'.
Events occurring subsequent to this should not be presumed to exclude from a panel's
consideration evidence which would otherwise be deemed relevant.564

                                                                                                              

561 Federal Register, Vol. 63, No.204, Thursday, 22 October 1998, pp. 56688 and 56689.
562 See DSU, Article 11.
563 Panel Report on India – Patents (EC), op. cit., para. 7.14.
564 Dominica and St. Lucia note that GATT/WTO jurisprudence affirms the legitimacy of using
updated information concerning the same measures to inform an assessment of the substantive com-
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5.124 Dominica and St. Lucia then conclude that the establishment of a panel to review
certain US actions leading to the suspension of concessions in the Bananas case involves
procedural considerations which do not diminish the responsibility of this Panel to make
an objective assessment of the matter before it, including an objective assessment of all
relevant evidence adduced in the case.
5.125 Dominica and St. Lucia further contend that WTO/GATT jurisprudence suggests
that the GATT and the GATS covers both de jure and de facto breaches; viz. the issue is
not whether regulations on the face of it comply with WTO rules but whether as adminis-
tered they in fact do.
5.126 Dominica and St. Lucia note that when one's livelihood and survival depends on
something, it is impossible to ignore the frightening ramifications of a situation in which
what a powerful country "considers" to be WTO-compatible or incompatible may be even
more important than what the multilateral system determines.
5.127 Dominica and St. Lucia then respectfully request the Panel to find that the chal-
lenged Section 301 procedures are inconsistent with US obligations under the WTO
Agreements and recommend that the DSB request the United States to bring its Trade Act
of 1974 into conformity with its WTO obligations.
5.128 In response to the Panel's question as to whether DSU Article 23.2 prohibits any
determination on WTO consistency or any determination to the effect that a violation has
occurred, Dominica and St. Lucia state that Article 23.2(a) of the DSU prohibits WTO
Members from making "a determination to the effect that a violation has occurred, that
benefits have been nullified or impaired or that the attainment of any objective of the
covered agreements has been impeded, except through recourse to dispute settlement in
accordance with the rules and procedures of this Understanding".  The preambular words
of Article 23.2 refer to "such cases" as addressed in Article 23.1.  Article 23.1 concerns
actions taken to redress measures which violate WTO rules or otherwise impede the at-
tainment of any objective of the WTO agreements.
5.129 Dominica and St. Lucia further argue that Article 23, read in its context,565 sug-
gests that the strengthened multilateral system proscribes any unilateral determination on
WTO consistency which has consequences for other WTO Members without respect for
due process.
5.130 In the view of Dominica and St. Lucia, a multilateral determination on WTO con-
sistency is a necessary and central element in providing security and predictability in the
implementation of WTO rules.  The Appellate Body Report on the EC – Bananas III case
emphasizes that "with the increased interdependence of the global economy, which means
that actions taken in one country are likely to have significant effects on trade and foreign
direct investment flows in others, Members have a greater stake in enforcing WTO rules
than in the past since any deviation from the negotiated balance of rights and obligations
is more likely than ever to affect them, directly or indirectly".566 If every Member has a

                                                                                                              

plaint before a panel, e.g. Panel Reports on Korea - Beef, all adopted on 7 November 1989 (BISD
36S/202, 234 and 268), paras. 99-101, 115-117, 121-123).
565 Dominica and St. Lucia point out that for example, Article 3 of the DSU also underscores the
precedence of the multilateral system over the positions adopted by individual Members.  Article 3.6,
for example, provides that where the parties to a dispute achieve a mutually agreed solution to mat-
ters formally raised under the consultation and dispute settlement provisions of the covered agree-
ments, this shall be notified to the DSB and the relevant Councils and Committees, where any Mem-
ber may raise any point relating thereto.  As such, even where there is a mutually agreed solution
between parties to a dispute this is subject to multilateral review.
566 Appellate Body Report on EC – Bananas III, op. cit., para. 7.50.
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stake in enforcing WTO rules then no unilateral determination on WTO consistency
which in any way prejudices the rights of other Members is permissible, except through
recourse to the rules and procedures of the DSU.567

5.131 Dominica and St. Lucia contend that Article 3.7 of the DSU exhorts a Member
before bringing a case to exercise its judgement as to whether action under dispute settle-
ment procedures would be fruitful.  This is likely to entail an assessment of the
WTO-consistency of measures taken by another Member. Such a preliminary determina-
tion per se would not be a "determination" on WTO consistency in violation of Article 23
as it should not preclude other Members from challenging the legitimacy of the measures
in question.
5.132 Dominica and St. Lucia are of the view that legislation merely facilitating such a
"determination", however, must be distinguished from legislation which triggers retalia-
tory action where one "considers" non-implementation to have occurred.  The "threat
advantage" of WTO-illegality undermines the fundamental objectives of Article 23 of the
DSU.  The very fact that a determination must be made whether or not WTO rules are
being infringed holds other WTO Members to ransom.
5.133 Dominica and St. Lucia then argue that the strengthened multilateral system re-
quires that Members have recourse to, and abide by, the rules and procedures of the DSU.
The principle of 'automaticity' ensures that the strengthened multilateral system will func-
tion.  The wheels of justice may, at times, turn slowly but the multilateral determination
on WTO consistency should be, at all times, all important.  If the unilateral determina-
tions of a WTO Member are viewed as of greater significance, then the multilateral sys-
tem is threatened.
5.134 In the view of Dominica and St. Lucia, Article 23.2(a) of the DSU effectively
prohibits Members to take any determination on WTO consistency with consequences for
the multilateral system without recourse to dispute settlement in accordance with the rules
and procedures of the DSU.
5.135 Dominica and St. Lucia, in response to the Panel's question as to whether an offi-
cial US statement binding in international law that the US government will not exercise
its discretion in a way contrary to WTO rule remove the WTO inconsistency of Sec-
tions 301-10 on the assumptions that the USTR and the President have the discretion to
avoid determinations and actions contrary to WTO rules in all circumstances, and that,
nevertheless, Sections 301-310 were found inconsistent with WTO rules, state that such
an official US statement, whether or not binding in international law, would not remove
the WTO inconsistency.  The binding nature of unilateral declarations is a matter of wide
jurisprudential debate.  Article 38 of the Statute of the International Court of Justice (ICJ)
refers to international conventions, whether general or particular; international custom, as
evidence of a general practice accepted as law; general principles of law; and other sub-
sidiary means for the determination of rules of law.  It does not mention unilateral decla-
rations.

                                                                                                              

567 Dominica and St. Lucia note that the Uruguay Round Agreements essentially deny a right of
auto-interpretation in the multilateral trading system.  Article IX:2 of the Marrakesh Agreement
complements Article 23 of the DSU; see also DSU, Article 3.9.  The strengthened multilateral system
empowers the collective will to make "determinations" not individual Members.  Significantly, the
Appellate Body report on Japan - Alcoholic Beverages, op. cit., Section E states: "The fact that such
an 'exclusive authority' in interpreting the treaty has been established so specifically in the WTO
Agreement is reason enough to conclude that such authority does not exist by implication or by
inadvertence elsewhere".
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5.136 Dominica and St. Lucia explain that Article 38 of the ICJ Statute, arguably, is not
an exhaustive statement of the sources of international law.  The Nuclear Test cases568 and
Frontier Dispute case569 suggest that in certain limited circumstances an official state-
ment, if given publicly, with the clear intent of binding a State to a particular course of
conduct will be upheld by an international tribunal.  Appellate Body reports increasingly
refer to general international law principles as applied in the case law of the ICJ.  This
'cooperation among international courts' and 'cross-fertilization' of legal systems enhances
the legitimacy, consistency and political acceptability of WTO dispute settlement rul-
ings.570 The Nuclear Test cases and Frontier Dispute case, however, stand as the excep-
tion rather than the rule.  It is widely believed that, "States don't mean what they say, and
don't say what they mean".  It therefore seems questionable whether the existing degree of
legal insecurity surrounding Section 301 procedures would be removed by an official US
statement.571

5.137 Dominica and St. Lucia recall that Article 3.7 of the DSU suggests that "[t]he aim
of dispute settlement mechanism is to secure a positive solution to a dispute".  A positive
solution is one which promotes the security and predictability of the multilateral trading
system.  An official statement that the US government will not exercise its discretion in a
way contrary to WTO rules seems hardly adequate in light of the clear pressure which
may be applied on the Executive in individual cases.  The "threat advantage" of
WTO-illegality is further bolstered by  section 102(a) of the Uruguay Round Agreements
Act of 1994 (URRA), which explicitly provides that the Act shall not be construed to
limit Section 301 authority.  The debates on the legislation which evidence Congressional
intent further reinforce this view.  Statements of the USTR at the time show the Execu-
tive's clear concurrence:

"Just as the United States may now choose to take Section 301 actions that
are not GATT-authorized, governments that are the subject of such actions
may choose to respond in kind.  That situation will not change under the
Uruguay Round Agreements.  The risk of counter-retaliation under the
GATT has not prevented the United States from taking actions in connec-
tion with such matters as semiconductors, pharmaceuticals, beer, and
hormone-treated beef".572

5.138 Dominica and St. Lucia then argue that a positive solution is one which removes
the "threat advantage" in the administration of Section 301 procedures.  It is one which
provides the secure basis on which those without the power either to threaten unilateral
measures or to defend themselves against them must depend.
5.139 Dominica and St. Lucia state that the suggestion that an official statement may be
sufficient to comply with the mandates imposed in Article XVI:4 of the Marrakesh
Agreement that "[e]ach Member shall ensure the conformity of its laws, regulations and

                                                                                                              

568 (Australia v. France; New Zealand v. France) ICJ Rep. 1974, pp.253, 457, esp. paras. 43-45;
but see Sir Garfield Barwick J., diss. op. See also Legal Status of Eastern Greenland (Denmark v.
Norway) (1933) PCIJ Rep., Series A/B, No. 53, Anzilotti J., diss. op.
569 ICJ Rep. 1986, p.554 at p.573.
570 Dominica and St. Lucia cite Ernst-Ulrich Petersmann, "Dispute Settlement in International
Economic Law - Lessons for Strengthening International Dispute Settlement in Non-Economic Ar-
eas" (1999) 2 J.I.E.L. 189 at 209.
571 Dominica and St. Lucia also cite Panel Report on India – Patents (US), op. cit., paras. 63-71 on
the need to provide a sound legal basis for implementing WTO obligations.
572 SSA, 367, 1994 USCCAN at 4321.
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administrative procedures with its obligations as provided in the annexed Agreements",
indeed, could create an even more fundamental problem than the one this Panel is now
addressing.
5.140 Dominica and St Lucia add that both of them are parliamentary democracies with
dualist legal systems.  No legislation has been passed specifically directing Executive
action on making determinations regarding WTO rights and obligations before panel and
Appellate Body reports have been adopted.  Additionally, the Commonwealth of Domin-
ica and St Lucia have not been a complainant or respondent in WTO dispute settlement
proceedings, nor initiated consultations under the DSU.  Where the Commonwealth of
Dominica and St Lucia have requested to be joined in consultations they have sought to
protect their interests through recourse to the rules and procedures of the DSU.

E. Dominican Republic

1. Introduction
5.141 The Dominican Republic welcomes this opportunity to participate as Third Party
in these proceedings in order to add its voice in support for a single multilateral procedure
for the settlement of trade disputes.

2. Legal Arguments
5.142 Like Brazil, the Dominican Republic is of the view that "a law that is inconsistent
with the obligations of a Member under the WTO Agreements can be challenged under
the dispute settlement procedures. The issue before the Panel is … the need to bring the
law into conformity with relevant WTO provisions, as provided in Article XVI:4 of the
WTO Agreement".
5.143 Like the European Communities, the Dominican Republic is of the view that
"WTO Agreements cannot provide security and predictability unless Members settle all
their trade disputes in accordance with the procedures of the Dispute Settlement Under-
standing (DSU)".
5.144 Like Japan, the Dominican Republic is of the view that "WTO Members are pro-
hibited from unilaterally suspending concessions or other obligations under the WTO
Agreement".
5.145 Like Brazil, the Dominican Republic is of the view that, given "the scope of
authority available to the US Administration to proceed without recourse to DSU proce-
dures in Section 301 (c)", the United States seeks "to pursue the removal of practices that
do not violate US rights" by threatening "to violate the rights of WTO Members". This
clearly contradicts Article 23 of the DSU.
5.146 Like India, the Dominican Republic agrees with the relevance of US views ex-
pressed in other Panel proceedings, where it stated that "the domestic law of a Member
must not only be such as to enable it to act consistently with its WTO obligations but the
domestic law must also not create legal uncertainty by prescribing WTO-inconsistent
measures".
5.147 Like Hong Kong, China, the Dominican Republic is of the view that "good faith
implementation of international obligations should not be accidental, nor merely the out-
come of exercise of discretion by a Member government".
5.148 Like the Republic of Korea, the Dominican Republic believes firmly that the pub-
lication of retaliation lists "clearly affect the competitive relationship between the targeted
products and similar products from all other countries".
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5.149 The Dominican Republic then requests respectfully to the Panel to rule along the
lines proposed by the European Communities and by Brazil, Japan, Hong Kong, China,
India and Korea, and that it also give due consideration to two additional concerns:

(a) Section 301(c)(1)(C) establishes a number of eligibility criteria for the
continued market access under preferential trading conditions. In addition,
Section 301(d)(3)(B) defines:

"(B) Acts, policies, and practices that are unreasonable include,
but are not limited to, any act, policy or practice, or any combina-
tion of acts, policies or practices, which–

(i) denies fair and equitable–

(I) opportunities for the establishment of an enterprise,

(II) provision of adequate and effective protection of intellectual
property rights notwithstanding the fact that the foreign country
may be in compliance with the specific obligations of the Agree-
ment of Trade-Related Aspects of Intellectual Property Rights re-
ferred to in section 101(d)(15) of the Uruguay Round Agreements
Act.

(III) nondiscriminatory market access opportunities for United
States persons that rely upon intellectual property protection, or

(IV) market opportunities, including the toleration by a foreign
government of systematic anticompetitive activities by enterprises
or among enterprises in the foreign country that have the effect of
restricting, on a basis that is inconsistent with commercial consid-
erations, access of United States goods or services to a foreign
market",

(b) In none of the cases listed it is required that the US person that is deemed
to be affected by the "unreasonable" conditions subject the act, policy or
practice in question to a judicial review. Rather, "watch", "priority watch"
and other types of country lists are elaborated based solely on petitions
(section 302(a)) or requests of petitions in the Federal Register (section
302(b)) with a disproportionate effect on the viability of the activities
concerned, whether or not these are beneficiaries of preferential trading
conditions.

5.150 The Dominican Republic requests the Panel that it consider:
(a) examining the consistency of these criteria with the provisions on

non-discrimination in the "Habilitation Clause" (adopted by the
CONTRACTING PARTIES on 28 November 1979) and the Generalized
System of Preferences (as described in the Decision of the
CONTRACTING PARTIES of 25 June 1971, relating to the establishment
of 'generalized non-reciprocal and non-discriminatory preferences benefi-
cial to the developing countries');

(b) as suggested by Brazil, examining whether it is WTO-consistent to deny
any WTO Member its rights because of non-violation of the rights of the
United States under the WTO agreements. Specifically, section 301
(d)(B)(3)(B)(i)(I) refers to the right of establishment for an enterprise,
which is not covered automatically by any WTO agreement, except in the
form of a specific commitment under the General Agreement of Trade in
Services (GATS); section 301 (d)(B)(3)(B)(i)(II) refers to non-violation of
the provisions of the TRIPS Agreement, but the relevant article of this
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agreement (66.2) has yet to enter into force because a significant number
of developed and developing country WTO Members have requested ad-
ditional time to study the implications of carrying to the intellectual prop-
erty area the provisions on non-violation devised for trade in goods; and
section 301 (d)(B)(3)(B)(i)(III) refers to the toleration of anticompetitive
activities, but these have yet to be disciplined by the WTO; and

(c) examining the standard of review utilized to enforce these WTO-unrelated
criteria.

5.151 In response to the Panel's question as to the relevance of "two additional con-
cerns" in light of the terms of reference of the Panel, the Dominican Republic states that
Article 7.1 of the DSU states that the Panel has to work on the basis of terms of reference.
The matter at issue is "to analyze if the Sections 301-310 of the Trade Act of 1974 of the
United States are inconsistent with the US international obligations under the WTO
Agreements". If in the course of the process additional elements are found that can help to
clarify the matter at issue, then these elements should be taken into account.
5.152 The Dominican Republic further states that the two "additional concerns" of the
Dominican Republic are clear examples of how specific provisions in Section 301 of the
Trade Act of 1974 are inconsistent with the US international obligations under the WTO
Agreements. They provide further evidence to the statement by Brazil that "the scope of
authority available to the US Administration to proceed without recourse to DSU proce-
dures in Section 301(c)", the United States seeks "to pursue the removal of practices that
do not violate US rights" by threatening "to violate the rights of WTO Members".
5.153 The Dominican Republic emphasizes that this clearly contradicts Article 23 of the
DSU.
5.154 The Dominican Republic considers that it is its right as a beneficiary of trade
preferences that these be awarded in compliance with the "Habilitation Clause", that is, on
a non-discriminatory basis. By conditioning trade preferences to compliance with other
criteria such as the ones listed in Section 301(d)(3)(B) (criteria that are unrelated to any
nation's multilateral rights), the United States threatens to violate the rights of Dominican
exporters.
5.155 Further, by constantly reviewing compliance with such criteria without subjecting
"interested party petitions" to established procedures of judicial review, the United States
places Dominican exporters in a situation of continued juridical risk, which is what  WTO
Members sought to avoid by adopting a single, multilateral procedure for the settlement
of trade disputes after the Uruguay Round.
5.156 Therefore, the Dominican Republic respectfully reiterates to the Panel that it
should analyze also the issues of its "two additional concerns".

F. Hong Kong, China

1. Overview

5.157 Hong Kong, China indicates that it decided to participate in the current pro-
ceedings as third party in view of the systemic importance of the dispute.  It is our firm
belief that the cornerstone of the WTO legal regime – the principle of multilateral deter-
mination of the WTO consistency of measures – shall not be undermined by domestic
legislation that mandates unilateral action.  We consider that Members' compliance with
this principle is essential in order to ensure the security and predictability of the multilat-
eral trading system, and to preserve Members' rights and obligations under the WTO
Agreements.
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5.158 Hong Kong, China does not question the right of WTO Members to enact domes-
tic legislation to protect their legitimate trade interests, but such legislation must not de-
tract from their obligations under the WTO.   By virtue of their WTO membership, Mem-
bers have subscribed to the WTO Agreements including the Dispute Settlement Under-
standing (DSU), and agreed to settle their trade disputes in accordance with the rules and
procedures provided therein.  In other words, they have agreed to refrain from adopting
any unilateral measures against alleged inconsistencies of their trading partners.  In this
perspective, Hong Kong, China submits that Sections 304(a)(2)(A), 305(a) and 306(b) of
the US Trade Act of 1974, to the extent that they oblige the United States Trade Repre-
sentative (USTR) to have recourse to unilateral actions without respecting the multilateral
framework for resolution of disputes as laid down in the DSU, violate the WTO obliga-
tions of the United States under the DSU.
5.159 Hong Kong, China summarizes its arguments as follows:  First, Hong Kong,
China places the DSU in the realm of public international law.  Hong Kong, China dem-
onstrates that, through the enactment of the DSU, WTO Members have agreed to refrain
from taking unilateral actions and to resort to the WTO exclusively to determine the con-
sistency or otherwise of measures with WTO Agreements.  In other words, the WTO is
the exclusive forum for determination of the WTO consistency of trade measures.  Sec-
ond, Hong Kong, China discusses the US legislation in question relating to adjudication
of trade disputes.  Adopted GATT panel reports suggest that only mandatory legislation
can be found to be in violation of WTO law. We argue that the legislation being chal-
lenged in the present dispute is mandatory in nature.  Third, Hong Kong, China advances
some arguments, inspired by public international law, as to whether the distinction be-
tween mandatory and discretionary legislation in GATT jurisprudence is justified.  Hong
Kong, China essentially submits that even potential deviation from an international obli-
gation (where a competent national authority has discretion allowing it to disrespect its
international obligations) amounts to a violation of WTO rules and obligations.

2. Legal Arguments

(a) Nature of the Dispute Settlement Mechanism under the
GATT 1947 and the WTO

5.160 Hong Kong, China argues that by becoming a party to an international agreement,
a country voluntarily assumes obligations which impose disciplines on its behaviour, in
exchange for the other parties agreeing to abide by the same disciplines.  In other words,
rights and obligations must go together as a party's rights are derived from the obligations
of the other parties.  The GATT 1947, the WTO and their provisions for dispute settle-
ment are meaningful only when appreciated in this context.
5.161 In the view of Hong Kong, China, to ensure the security of rights in a multilateral
agreement, third party adjudication is a necessary feature.  The injured party would tend
to see wrong when it may not exist; and where it exists, there could be pressure to exag-
gerate the extent of the wrong.  Conversely, the offending party may perceive its actions
in an entirely different light.  It would tend to regard its action as permissible under the
agreement; or where it concedes violation, would have every incentive to downplay the
degree of injury that others suffer as a result.  For an agreement where rights and conces-
sions are multilateralized, it is unthinkable to regard the offending or injured party as
being competent to adjudicate on its own the legality of a measure, to determine on its
own the extent of the wrong when illegality is found, or to authorize counter-measures on
its own.  Were such allowed in the agreement, an escalation of counter-measures would
likely result, as every time counter-measures are taken, the affected party might conclude
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that they are disproportionate and consequently retaliate to some extent (which might in
turn be regarded as disproportionate by the affected party which will retaliate further).
5.162 Hong Kong, China contends that problems relating to the proportionality of re-
taliatory and countermeasures can be avoided if the privilege to qualify a measure as un-
lawful under public international law is removed from the injured party.  This is precisely
why states have through conventional means always sought to give effect to the maxim
nemo in re sua (in sua propria causa) judex esse potest (nobody should be the judge of
his/her own cause).  The Statute of the International Court of Justice (ICJ) also provides
for compulsory third party adjudication - Article 59 St. ICJ provides the possibility for
states to grant ante hoc consent to see all disputes against them adjudicated by the ICJ.
5.163 Hong Kong, China further argues that in the post-World War II era, states were
eager to agree to the principle of third party adjudication in a functional manner for set-
tlement of their investment-related or trade-related disputes.  The Special Rapporteur of
the International Law Commission (ILC) concluded in his report on "State Responsibil-
ity" that for illegal acts de lege lata (the law as it is) and not de lege ferenda (the law as it
should be), there is world-wide recognition of the principle of third party adjudication and
that consequently recourse to unilateral countermeasures should be lawful only in cases
where the state authorizing the illegal act refuses an invitation by the injured state to ne-
gotiate.  The ILC report, which has been heralded by expert commentators, provides an
authoritative indication that in the general field of public international law, the world
community is moving towards compulsory third party adjudication.
5.164 Hong Kong, China notes that third-party adjudication had also been a feature of
the GATT.  After the GATT 1947 came into being, GATT Contracting Parties resorted to
procedures laid down in Articles XXII and XXIII of GATT to resolve their trade disputes.
Building on Article 92 of the Havana Charter, the two GATT Articles provided a basis for
multilateral adjudication of disputes, whereby Contracting Parties undertook to refer their
disputes to the GATT which would investigate the matter and make appropriate recom-
mendations/rulings.  The system served to prevent recourse to unilateral measures against
alleged inconsistencies of trade measures.  However, the dispute settlement procedures
under the GATT were constrained by a number of factors, e.g. the parties to the dispute
were allowed to block consensus on the establishment of panels and the adoption of panel
reports.  Notwithstanding the deficiencies of the system however, GATT Contracting
Parties resorted to resolving their disputes through Articles XXII and XXIII of the GATT,
rather than by resorting to unilateral adjudication and actions.
5.165 According to Hong Kong, China, the deficiencies of the GATT dispute settlement
system have to a large extent been rectified under the WTO Dispute Settlement Mecha-
nism (DSM).   The DSU provides for the automatic establishment of panels upon request
and the automatic adoption of panel reports, unless the Dispute Settlement Body (DSB)
decides by consensus against such establishment or adoption.  With this new rule of
"negative consensus", the possibility of one Member blocking the establishment of panels
or the adoption of panel reports no longer exists.  The improvements made to the dispute
settlement mechanism convey two messages.  These are: parties to the GATT reaffirmed
third-party adjudication as a means to resolve disputes between them, and their collective
intention to make dispute resolution more effective in the WTO.
5.166 Hong Kong, China argues that the improvements secured in the Uruguay Round
have indeed made the DSU a more effective-mechanism than the GATT system in re-
solving disputes concerning WTO agreements.  In the recent DSU review, the general
view has been that the DSM has been working satisfactorily and that only fine-tuning in
certain respects is required.  Further efforts to make the DSU work better are a reaffirma-
tion of Members' recognition of multilateral adjudication as the way to resolve disputes
between them.
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5.167 Hong Kong, China states that the conclusion to be drawn is that the DSU is the
exclusive forum for adjudication of trade-related disputes among WTO Members.  Arti-
cle 23 of the DSU further strengthens the multilateral adjudication system by obliging
Members to have recourse to, and abide by, the rules and procedures of the DSU to re-
solve their trade disputes.  All WTO Members, including the United States, have accepted
this obligation.
5.168 Hong Kong, China further argues that the legal and logical consequence of the
preceding analysis is that WTO Members must always seek redress of their complaints
under the WTO DSU.
5.169 Hong Kong, China goes on to state that WTO law intervenes and performs its
multilateral adjudication role when a WTO Member decides to complain formally about
the trade policies and practices maintained by another Member.  From this point onward,
the WTO Member is under the obligation to have recourse exclusively to the WTO dis-
pute settlement procedures (Article 23.2 of the DSU).  It must consult with the Member
concerned and, if within the time-limits laid down in the DSU no amicable solution has
been reached, may request the establishment of a dispute settlement panel.  Following
panel (and eventually Appellate Body) proceedings, and provided no action has been
taken by the losing party to implement the DSB rulings within the reasonable period of
time laid down in Article 21.3 of the DSU, the Member can request DSB's authorization
to adopt counter-measures, and the DSB has to grant such authorization unless rejected by
consensus.
5.170 Hong Kong, China concludes that in a nutshell, with the entry into force of the
DSU, recourse to unilateral counter-measures by WTO Members is forbidden under the
WTO.   It is up to the WTO adjudicating bodies to pronounce the legality of measures
maintained by a WTO Member and to authorize, upon request, the adoption of coun-
ter-measures.  From the moment that a WTO Member has decided to complain about the
trade policies and practices of another Member, it must follow the substantive and proce-
dural obligations laid down in the DSU.  To do otherwise will violate its obligations un-
der the WTO.
5.171 In response to the Panel's question as to whether DSU Article 23.2 prohibits any
determination on WTO consistency or any determination to the effect that a violation has
occurred, Hong Kong, China states that the answer is in Article 23.2(a) of the DSU itself.
Article 23.2(a) specifically prohibits determinations "to the effect that a violation has
occurred, that benefits have been nullified or impaired or that the attainment of any ob-
jective of the covered agreements has been implemented".
5.172 In the view of Hong Kong, China, the object and purpose of the DSU are also
relevant. The DSM is the exclusive forum for adjudication of trade disputes among WTO
Members. Even if bilateral consultations reach a result, the result has to be WTO consis-
tent (Article 3.5 of DSU) and it has to be notified to the DSU where multilateral control
will ensure its consistency with the applicable WTO rules (Article 3.6 of DSU).
5.173 Hong Kong, China further argues that the negotiating history of the DSU, and
Article 23 more specifically, confirm this interpretation: it was negotiated with a view to
ensure that recourse to unilateralist would not be an option for WTO Members.

(b) Application
5.174 Hong Kong, China argues that Section 303 of the Trade Act of 1974 prescribes
that on the date on which an investigation under Section 302 is initiated, the USTR shall
request consultations with its trading partner in accordance with Article 4.3 of the DSU.
Section 304(a)(2)(A) requires the USTR to determine whether the rights of the United
States are being denied on or before the earlier of (i) 30 days after the date on which the
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dispute settlement procedure is concluded, or (ii) the date that is 18 months after the date
on which the investigation is initiated.  According to Section 306(b), if the USTR consid-
ers that its trading partner has failed to implement the DSB rulings, he/she shall  make a
determination, no later than 30 days after the expiry of the reasonable period of time pro-
vided for in Article 21.3 of the DSU, what further (retaliatory) action must be taken under
Section 301(a).   Finally, according to Section 305(a), the USTR shall  implement the
(retaliatory) action no later than 30 days after he/she made the determination.  In this con-
nection, Hong Kong, China notes that Section 305(a)(2)(A) provides that implementation
of the (retaliatory) action may be delayed by no more than 180 days if the USTR consid-
ers, inter alia, that substantial progress is being made, or that a delay is necessary or de-
sirable to obtain US rights or a satisfactory solution.  However, it should be noted that in
exercising his/her discretion to delay implementation, the USTR is not obliged to observe
the rules and procedures stipulated in the DSU.
5.175 Hong Kong, China considers that as the European Communities mentioned, the
timeframe stipulated by the cited sub-sections of the US Trade Act is shorter than that
within which one can reasonably expect DSB findings on that matter.  In such a case
though, Section 304(a)(2)(A) mandates the USTR to make a determination of whether the
US rights have been denied, independently of the still missing multilateral determination
on the same issue.
5.176 Hong Kong, China points out that the USTR of course has discretion as regards
the determination that he/she will make.  This does not at all annihilate the mandatory
character of the US legislation in question.  What counts is not the eventual content of
the USTR's determination.  What counts is the very fact that the USTR is mandated to
make such a determination, notwithstanding the clear and unambiguous provision of DSU
Article 23.2(a) that Members shall not make a determination to the effect that a violation
has occurred or that benefits have been nullified or impaired, except through recourse to
dispute settlement in accordance with the rules and procedures of the DSU.
5.177 Hong Kong, China further states that the same is true with respect to the determi-
nation made under Section 306(b).  In case the USTR determines that the US rights have
been denied, he/she must make a determination on the (retaliatory) action that needs to be
taken within 30 days following the expiration of the reasonable period of time for imple-
mentation of the DSB rulings.  The very fact that such a determination has to be taken is
incompatible with the timeframe stipulated in Article 21.5 of the DSU and amounts to a
substitution of the procedures laid down therein.
5.178 Hong Kong, China asserts that Article 21.5 of the DSU provides that, in case there
is disagreement between the parties on the compliance of implementing measures, the
dispute should be decided through recourse to the dispute settlement procedures, includ-
ing resort to the original panel where possible.   The panel shall circulate its report within
90 days.  As the USTR has to make a determination on the compliance question long
before the Article 21.5 panel has issued its report, Section 306(b) makes Article 21.5 re-
dundant and violates Article 23 of the DSU.  The provision is also incompatible with the
principle of "effective treaty interpretation" as laid down in Article 31 of the Vienna Con-
vention on the Law of Treaties (VCLT), which requires that interpretation must give
meaning to each and every provision of the treaty in its context and in the light of its ob-
ject and purpose.  Here the United States, in interpreting its obligations under the DSU,
opted for an interpretation which effectively disregards Article 21.5 of the DSU.
5.179 Hong Kong, China further explains that Section 305(a) ensures the timely imple-
mentation of the retaliatory actions pursuant to the USTR's determinations under Sec-
tion 306(a) and (b).  This amounts to unilateral retaliation which bypasses Members'
obligations prescribed in Article 22 of the DSU to request DSB's authorization for im-
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posing counter-measures.  Being a unilateral retaliatory measure, Section 305(a) also
violates Article 23.2 of the DSU.
5.180 Hong Kong, China then concludes that, by obliging the USTR to determine
whether the US rights have been denied and to ensure that retaliatory action(s) is taken in
accordance with his/her unilateral determination, the US legislation in question violates
DSU Article 23. Furthermore, the requirements to make the determination and implement
the action within a specified period of time are incompatible with the timeframes stipu-
lated in Articles 21.5 and 22 of the DSU and hence render the provisions redundant.
5.181 In the view of Hong Kong, China, the United States has insisted that for there to
be a violation of Article 23.2(a) of the DSU, the European Communities must show that
(a) a determination that a WTO agreement violation has occurred, and (b) such determi-
nation is inconsistent with the panel or Appellate Body rulings or an arbitration award.
This cannot be the standard of proof adopted for Article 23.2(a).  In Hong Kong, China's
view, the mere possibility of having a unilateral determination of WTO agreement viola-
tion is inconsistent with Article 23.2(a), which stipulates that determination of violation
of obligations should not be made except through recourse to the rules and procedures of
the DSU.  The US's interpretation is tantamount to arguing that a Member can demon-
strate that a violation of Article 23.2(a) has occurred only in cases where a Member (a)
makes a (unilateral) determination before the WTO adjudicating body has pronounced on
the issue; or (b) makes such a determination after the adjudicating body has pronounced
on the issue but reaches a conclusion inconsistent with the WTO body's findings.  In do-
ing so, the United States is trying to avoid interpreting the crucial Article 23.2(a) in good
faith.
5.182 Hong Kong, China further notes that the question remains in a case where a uni-
lateral determination as described above has been made but no action is taken to imple-
ment the determination.  Hong Kong, China considers that this would constitute a viola-
tion of Article 23.2.  This is because Article 23.2(a) outlaws all unilateral determinations
to the effect that a violation occurred regardless of whether it is accompanied by subse-
quent implementing action.
5.183 Hong Kong, China answered in the negative in response to the Panel's question as
to whether an official US statement binding in international law that the US government
will not exercise its discretion in a way contrary to WTO rule removes the WTO incon-
sistency of Sections 301-310 on the assumption that the USTR and the President have the
direction to avoid determinations and actions contrary to WTO rules in all circumstances,
and that, nevertheless, Sections 301-310 were found to be inconsistent with WTO rules.
Its answer is dictated by the ambiguity in public international law surrounding the legal
value of unilateral declarations. Although the International Court of Justice had on two
occasions pronounced in favour of the binding character of unilateral declarations (Ihlen,
1933; Nuclear Tests, 1974), both findings were very narrowly constructed and were taken
in a particular context. Moreover, the ICJ's decisions on both occasions pay particular
attention to the circumstances surrounding the declarations and it is not clear whether
mutatis mutandis such circumstances can find application in the present dispute.
5.184 Hong Kong, China moreover argues that attempts in literature to extrapolate these
decisions in other spheres of international activity (like for example, the UN resolutions)
often met with scepticism. Hence, even though it may be possible to advance good argu-
ments in favour of the under specific circumstances binding nature of unilateral declara-
tions, the situation in public international law is unclear in this respect.
5.185 In the view of Hong Kong, China, in an area like dispute settlement, one should
always aim for maximum clarity and precision. There is no room for ambiguity. A modifi-
cation of the contentious aspects of the relevant provisions of the US legislation along the
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lines suggested in our answers to the Panel's questions and in our submission eliminates
ambiguities. A unilateral declaration does not.

(c) Distinction between Mandatory Legislation and
Discretionary Legislation

5.186 Hong Kong, China recalls that in the US – Superfund573 case, the panel report
stated that mandatory, as opposed to discretionary, national legislation can form the sub-
ject matter of a claim brought before the GATT independently of its application in a par-
ticular case.  In particular, the panel stated that:

"Both articles (Articles XI and III of GATT 1947) are not only to protect
current trade but also to create the predictability needed to plan future
trade.  That objective could not be attained if contracting parties could not
challenge existing legislation mandating actions at variance with the Gen-
eral Agreement until the administrative acts implementing it had actually
been applied to their trade".574

5.187 Hong Kong, China argues that the language of the cited sub-Sections of the Trade
Act of 1974 makes it plain that the legislation in question is mandatory.  Consequently,
following the Superfund ruling, the sub-Sections can be proclaimed illegal as such, inde-
pendently of any practice or enforcement of the legislation.
5.188 Hong Kong, China points out that the United States argued that nothing in its
legislation mandates actions inconsistent with its WTO obligations.  Hong Kong, China
submits that even when legislation is not mandatory and simply allows WTO-inconsistent
action to be taken, it should still be found to be WTO-inconsistent.  Our argument is
based on, in our view, an appropriate interpretation of the "good faith" principle en-
shrined in the VCLT.
5.189 Hong Kong, China notes that Article 26 of the VCLT states that :"(E)very treaty
in force is binding upon the parties to it and must be performed by them in good faith".
This means that, where domestic legislation is needed in accordance with domestic con-
stitutional procedures in order to implement international obligations, such domestic leg-
islation must be a good faith implementation of the international obligations assumed by
the signatory.
5.190 Hong Kong, China argues that in the WTO regime, Article XVI:4 of the WTO
Agreement requires Members to "ensure the conformity of its laws, regulations and ad-
ministrative procedures with its obligations as provided in the annexed Agreements".
Parties to an international regime should always honour their obligations as long as they
remain parties to the said regime.  This obligation stems unequivocally from Article 70 of
VCLT.  The question is consequently raised as to how international obligations can be
implemented in good faith if the possibility of deviation exists in a domestic legislation.
In the view of Hong Kong, China, there is no expectation that the international obliga-
tions will be observed and not impaired when the possibility of deviation is expressis
verbis provided for in a domestic legislation.  The predictability, necessary to plan future
trade as the Superfund panel acknowledged, is affected when trading partners know ex
ante that their partners have enacted legislation which allows them to disregard their in-
ternational obligations.

                                                                                                              

573 Panel Report on US – Superfund, op. cit., p.160.
574 Ibid.
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5.191 Hong Kong, China is of the view that good faith implementation of international
obligations should not be accidental, nor merely the outcome of exercise of discretion by
a member government.  Good faith implementation of international obligations suggests
that parties to an international treaty should always honour their obligations as long as
they remain parties to the said treaty.  Thus, a Member maintaining discretionary legisla-
tion which allows deviation from international obligations (independently of the eventual
application of such legislation) falls foul of the good faith principle.
5.192 Hong Kong, China notes that the United States claims that in the present case the
European Communities has to demonstrate that the US legislation in question "precludes
any possibility of action consistent with the Member's WTO obligations" and that none of
the interpretations of the legislation permits WTO-consistent action.  Hong Kong, China
does not agree with these arguments.  The mere existence of legislation that mandates or
allows WTO-inconsistent action to be taken by a WTO Member already poses a serious
threat to the good faith principle and to the certainty and predictability of the WTO re-
gime.
5.193 Hong Kong, China also notes that the United States has pointed out that eventu-
ally any action undertaken in the context of Section 301 depends on the discretion of the
President.  Hong Kong, China further notes that while Presidential discretion is provided
for in Section 301(a) and 305(a) of the US legislation, the legislation makes it plain that
the USTR shall take specific action as a result of a determination to the effect that the US'
rights have been denied.  Indeed, according to Section 301(a), the USTR does not have to
revert to presidential discretion in order to make such determinations.  Such determina-
tions have to be made by the USTR within the time limits specified in the legislation in
question.
5.194 Hong Kong, China acknowledges that it is true that the President has discretion as
to whether specific action should be taken.  It is also true that in case discretion is exer-
cised and a WTO Member thinks the outcome of such discretion amounts to a WTO vio-
lation, this Member can attack the specific measure but not the legislation giving rise to
the specific measure.  This is because GATT jurisprudence has held that Members may
only attack legislation if such legislation is mandatory.  But this is not good law.  Such a
distinction between mandatory and discretionary legislation, leaving the possibility to
WTO Members to attack only the former but not the latter, is clearly inconsistent with
public international law for the reasons explained above.
5.195 Hong Kong, China adds that its basic point is that a national legislation which
implements an international obligation must do so in good faith (bona fides). This is es-
sentially what Article 26 of the VCLT is all about (pacta sunt servanda).
5.196 Hong Kong, China argues that the good faith obligation actually kicks in before
the entry into force of an international agreement: Article 18 of VCLT imposes on signa-
tories an obligation to respect the spirit of the agreement they signed until the point in
time when they definitively decide to either become part of it or not. In the former case
(and provided that the agreement at hand enters into force) they are bound by Article 26
of VCLT as of the moment of the entry into force of the agreement; in the latter, they do
not have to respect Article18 of VCLT anymore and they will never have to respect Arti-
cle 26 of VCLT either.
5.197 Hong Kong, China goes on to state that on the other hand, the obligation to im-
plement and perform in good faith the agreement is active for the time-period during
which a state is part of an international agreement. Article 70 of VCLT makes this point
plain. From the moment it decides to abandon such an agreement, a state is no longer
bound by Article 26 of VCLT (provided of course, that the agreement at hand does not
codify rules of jus cogens). It remains liable though, for any violation of the agreement
that it committed during the time-period when it was part of it.
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5.198 Hong Kong, China considers that the good faith obligation is severely damaged if
an implementing legislation leaves the door open to violations. The very notion that a
state by its implementing legislation allows for behaviour which is inconsistent with in-
ternational law 0runs afoul the principle of good faith which requires performance of the
agreement at all times.
5.199 Hong Kong, China further alleges that compensation (in the wide sense of the
term) for failure to perform should not be accepted as (and indeed is not) equivalent to
performance. This stems clearly from a careful examination of the primary and secondary
obligations of states when entering into international commitments:

(a) the primary obligation to perform treaty (Article 26 of VCLT);

(b) the secondary obligations, which come into play if an internationally
wrongful act is committed, comprise an obligation to stop the illegal act
(cessation of the illegal act) and an obligation of reparation for any dam-
age caused as a result of the commission of the internationally wrongful
act.575

5.200 In the view of Hong Kong, China, state authors of an illegal act are under an un-
ambiguous obligation to stop the illegal act (even in cases where no such request has been
made by the affected party, as the wording of Article 41 of the Draft on State Responsi-
bility and the constant jurisprudence of the ICJ in this respect – Chorzow Factories –
make it plain). By definition, they have to perform in good faith. This in turn means that
reparation for an illegal act and performance of international obligations should not be
understood to be two equivalent forms of behaviour in the sense that a state can alterna-
tively have recourse to either and be deemed to be consistent with its international obli-
gations. Rather, our analysis above supports the view that good faith performance of the
treaty in all times is what is requested from states when they adhere to an international
regime.
5.201 Hong Kong, China contends that a domestic instrument which allows for devia-
tions severely undermines this basic international obligation, since deviation from the
obligation to always perform the international obligations adhered to becomes an option
available to the state alongside the option to perform the treaty. As stated above though,
the two options are of no equivalent value.
5.202 The overall conclusion of Hong Kong, China therefore is that, in the event parties
to an international agreement have to implement their obligations in a domestic instru-
ment in order to fulfil domestic constitutional requirements, they should ensure that their
implementing legislation allows no deviations. In any other case, states have failed to
perform in good faith their international obligations.
5.203 Hong Kong, China is of the view that the US legislation under challenge fails to
guarantee a good faith performance of the US international obligations at all times.

3. Conclusion
5.204 Hong Kong, China contends that it attaches much importance to the current pro-
ceedings. Trade disputes will inevitably occur in the future as they have in the past.  The
DSU has been the cornerstone of the WTO and an important achievement of the Uruguay

                                                                                                              

575 Hong Kong, China notes that there is, however, some disagreement in literature as to the nature
of cessation. Some authors do accept that cessation is a primary obligation in the sense that it goes
hand in hand with the obligations to perform the treaty.
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Round.  The multilateral dispute settlement system, as opposed to unilateralist, must be
preserved and strengthened.
5.205 In the view of Hong Kong, China, the cited sub-sections of the US Sec-
tion 301-310 of the US Trade Act of 1974 constitute a violation of the obligations im-
posed by Article 23 of the DSU that all WTO Members should resort to WTO adjudica-
tion bodies to resolve disputes arising from the operation of the WTO agreements.  Hong
Kong, China requests the Panel to recommend that the United States bring, in this very
important respect, its legislation into compliance with its WTO obligations.

G. India

1. Introduction

5.206 India recalls that in its meeting on 2 March, 1999, the Dispute Settlement Body
established the Panel on United States-Sections 301-310 of the Trade Act of 1974. India
had signalled its substantial interest as third party in the matter before this Panel. The
following is the written submission of India in accordance with paragraph 2 of Article 10
of the Understanding on Rules and Procedures Governing the Settlement of Disputes.
5.207 India considers that the essential matter at issue before the Panel relates to Sec-
tions 301-310 of the Trade Act of 1974. The European Communities has contended that
Sections 301-310 explicitly mandate the US administration to proceed unilaterally on the
basis of determinations reached independently of the DSB and without its authorization
especially once specified time periods have lapsed. The European Communities therefore
believes that Sections 301-310 must be amended to make it clear that the US administra-
tion is required to act in accordance with the US' obligations under the WTO agreements
in all circumstances and at all times.

2. Measures at Issue
5.208 India explains that Section 301(a) describes situations where the rights of the
United States under any trade agreement are being denied or an act, policy or practice of a
foreign country that denies benefits to the United States and is unjustifiable and burdens
or restricts US commerce.  If the USTR determines (and such determination is unilateral)
that one of the above situations has occurred, then the USTR "shall take" retaliatory ac-
tion. Section 301(a)(2) (A) and (B) do talk of exceptions where action is not required to
be taken by USTR and these relate to situations where there is a DSB report which states
that the action is not a violation of or inconsistent with the rights of the United States or
does not deny, nullify or impair benefits to the United States, or where the foreign country
is taking satisfactory measures to grant the rights of the United States under a trade
agreement or where the national security of the United States is at stake.
5.209 India goes on to state that Section 301(b) applies to an act, policy or practice
which while not denying rights or benefits of the United States under a trade agreement is
nevertheless "unreasonable or discriminatory and burdens or restricts US commerce". It
goes on to provide examples of unreasonable acts, such as failure to protect intellectual
property rights, toleration of anti-competitive  practices by private firms or denial of
worker rights. If the USTR determines that an act, policy or practice is actionable under
this Section and determines that action by United States is appropriate then the USTR
shall take retaliatory action subject to the specific direction, if any, of the President re-
garding such action.
5.210 India adds that the scope of retaliatory action is set out in Section 301(c) which
authorizes the USTR to suspend, withdraw or prevent the application of benefits of trade
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agreement concessions and impose duties or other import restrictions on the goods and
services of such foreign country for such time as the USTR determines appropriate.
5.211 India points out that in the United States itself, no domestic court could pro-
nounce Section 301 inconsistent with WTO because Section 102 (a)(1) provides that "no
provision of any of the Uruguay Round Agreements nor the application of any such pro-
vision to any person or circumstance that is inconsistent with any law of the United States
shall have any effect". Also, the same section provides that nothing in the Uruguay Round
Agreements Act shall be construed to limit any authority conferred under any law of the
United States including Section 301 of the Trade Act of  1974.
5.212 India further explains that Sections 302 to 310 deal with questions such as who
can initiate investigations under Section 301, the various time limits for action, monitor-
ing of measures taken by foreign country etc.
5.213 In the view of India, the central feature of the US legislation, it will be observed
therefore, is that the USTR can make a unilateral determination concerning a foreign
country's act, policy or practice vis-à-vis the rights and benefits of United States and its
effects on US commerce and then decide on trade retaliatory measures for as long as it
(USTR) deems fit.
5.214 India contends that Sections 301-310 of the Trade Act of 1974 is both legally
indefensible and morally unacceptable. From a legal point of view, it is clear that inas-
much as it embodies unilateralist, Sections 301-310 violate all canons of International
Law. From a moral point of view, it is unacceptable because it implies that might is right
and that the strong can prevail over the weak.
5.215 India points out that it has had a long history of being subjected to Sec-
tions 301-310 of the Trade Act on grounds of alleged unfair trade practices. These Sec-
tions put pressure on countries like India to conform to what the United States believes is
"fair trading practices". As will be shown below, the determination of what constitutes "
unfair trading practices" or "unreasonable acts" is done solely by United States and hence
is unilateral; besides, there are no objective criteria to determine those unfair practices
making the whole process therefore completely arbitrary.
5.216 India notes that in sum, Sections 301-310 of the Trade Act of 1974 is an instru-
ment of unilateralist used by the United States to force its trading partners to offer market
access for American goods and services beyond the scope of commitments undertaken in
multilateral trade negotiations. Consequently, these Sections undermine the multilateral
trading system.

3. Legal Arguments

(a) Drafting History of WTO Agreement
5.217 India considers that any scrutiny of the drafting history of the Uruguay Round
Agreements in general and the DSU in particular, would reveal that a number of coun-
tries, chiefly developing ones, accepted the strengthening of the dispute settlement
mechanism including the controversial provision of cross retaliation because they were
given to understand that in return they need no longer fear the threat of unilateralist. In-
deed, many developing countries such as India accepted  the dispute settlement system
with its provisions relating to  automaticity and cross retaliation in the expectation that
under the new system there would be no scope for unilateral action by trading entities.
5.218 India argues that the fact that this has not happened and statutes such as Sec-
tion 301 have still remained on the statute books of the United States is a matter of pro-
found regret for those who believe in a rule-based multilateral trading system.
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(b) Article XVI:4 of the WTO Agreement
5.219 India contends that the WTO Agreement in paragraph 4 of Article XVI clearly
states that each Member shall ensure the conformity of its laws, regulations and adminis-
trative procedures with its obligations as provided in the annexed Agreements.
5.220 India explains that in the discussions of the Legal Drafting Group during the Uru-
guay Round, this provision was objected to by the United States and with good reason. It
was believed, correctly, by US negotiators that acceptance of this provision would pose a
serious problem for Section 301. Hence, the US negotiators tried to water down this pro-
vision but with little success. Finally, the language was couched in strong terms so as to
make it a binding obligation on Members.
5.221 India also notes that GATT jurisprudence has a long history of cases where a law
requiring the executive to impose a measure inconsistent with a provision of the GATT
can be challenged under the dispute settlement procedure whether or not it had been ap-
plied to the trade of the complaining party. Thus, the 1987 Panel on United States – Taxes
on Petroleum and Certain Imported Substances said that the very existence of mandatory
legislation providing for an internal tax without it being applied to a particular imported
product should be regarded as falling within the scope of Article III. Similarly, the famous
1992 Panel on United States - Measures Affecting Alcoholic and Malt Beverages exam-
ined legislation in the state of Illinois which the United States argued that it was not giv-
ing effect. Again, the Panel ruled that the Mississippi legislation was inconsistent with
Article III whether or not it was given effect to. More recently, in the proceedings of the
WTO Panel on India – Patent Protection for Pharmaceutical and Agricultural Chemical
Products, the United States claimed that the "mailbox system" for patent applications
which India had established by administrative action did not meet the requirements of
Article 70.8 of the TRIPs Agreement because mandatory provisions of the India Patents
Act prohibited grant of product patents in pharmaceutical and agricultural chemical prod-
ucts.. India cited provisions of its Constitution on the distribution of authority between its
legislative and executive branch and court rulings on the non-binding nature of the stat-
utes requiring administrative actions by a specified date to argue that a mailbox system
could be established by administrative action notwithstanding the mandatory provisions
of the Patents Act.  In response, the United States argued that GATT jurisprudence on
mandatory legislation made clear that India was obliged to eliminate what it called legal
uncertainty created by the fact that its administrative practices were inconsistent with
mandatory provisions of the Patents Act. In effect, the United States argued that the do-
mestic law of a Member must not only be such as to enable it to act consistently with its
WTO obligations but the domestic law must also not create legal uncertainty by prescrib-
ing WTO-inconsistent measures. The Panel accepted this argument of the United States
and ruled that the current administrative practice creates a certain degree of legal insecu-
rity in that it requires Indian officials to ignore certain mandatory provisions of the Pat-
ents Act.
5.222 In India's view, the verdict is therefore clear: a law that, by its terms, mandates
behaviour inconsistent with a provision of a WTO Agreement violates that provision irre-
spective of whether and how the law is or could be applied. This principle is a reflection
of the fact that a law with such terms creates uncertainty adversely affecting the competi-
tive opportunities for the goods or services of other Members.
5.223 India states that Article XVI:4 turns this principle into a specific and binding legal
obligation. In the light of the above, it is sufficient for the Panel to examine whether Sec-
tions 301-310 mandate determinations and actions by the USTR that are inconsistent with
the US' obligations under the WTO Agreement.
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(c) Article 23 of the DSU
5.224 India contends that Article 23 clearly states that all WTO Members shall have
recourse to and abide by the rules and procedures of the DSU to seek the redress of a
violation of obligations or other nullification or impairment of benefits under the covered
agreements. Specifically, it is stated that Members shall not make a unilateral determina-
tion about nullification and impairment of benefits except through recourse to DSU. And
yet, Sections 301-310 seek to do precisely that. Sections 301-310 do not follow the pro-
cedures or the rules of DSU; indeed, they seek to do just the opposite by threatening the
foreign country that is allegedly causing impairment and nullification for the United
States. As amply demonstrated by the European Communities, the USTR is required to
proceed unilaterally when the results of the WTO dispute settlement procedures are not
available within the time limits set out in Sections 301-310. For example, the USTR is
mandated by Section 304(a) (2) (A) to make a determination within a time frame that is
shorter then the time frame within which it can reasonably expect DSB findings on that
matter. In effect, Section 304 mandates the USTR to make a determination 18 months
after the request for consultations on the United States denial of rights under a WTO
Agreement even if the DSB has not adopted a report with findings on the matter within
that time frame.
5.225 India concludes that for this reason, the US Sections 301-310 are inconsistent
with the time limits given in the DSU and in particular violate Article 23 of the DSU.

(d) Articles I, II, III, VIII and XI of GATT 1994
5.226 India contends that again, Section 306 (b)(2) sets out a 30-day limit from the end
of the reasonable period of time at which the USTR has to determine that the Member
concerned has failed to comply with the DSB recommendations without waiting for the
conclusion of the relevant DSU procedures. The operation of Section 306 can best be
illustrated by the USTR's determinations and actions in the Banana dispute. On the basis
of a unilateral determination that the European Communities had failed to implement the
DSB's recommendations, the USTR announced on 3 March 1999 that the US Customs
Service would begin as of that date withholding liquidation and reviewing the sufficiency
of bonds on imports of selected European products amounting to $520 million. The arbi-
trators decision came only on 9 April 1999 and US request for retaliation was granted
only on 19 April 1999. And the amount granted was $191.4 million. It is clear that the
United States had on 3 March 1999 suspended its obligations under, inter alia, Articles I,
II, III, VIII and XI of GATT 1994 towards the European Communities without prior
authorization by the DSB. In retrospect, it is obvious that the USTR was obliged to take
action on 3 March 1999 because of Section 306 regardless of whether or not there was
DSB authorization under Article 22 of the DSU.

4. Conclusion
5.227 India concludes as follows:  Firstly, it is clear that Sections 301-310 are a case of
United States reneging on its commitments undertaken in the Uruguay Round.  Secondly,
regardless of whether or not it is applied in practice, GATT/WTO jurisprudence is that a
law, which, by its terms mandates behaviour that is inconsistent with a WTO provision,
does violate that provision.  Thirdly, Sections 301-310 fall foul of Article 23 of the DSU;
specifically, they also contravene the time limits and other procedures of the DSU.
Fourthly, Sections 301-310 violate Articles I, II, III, VIII and XI of GATT 1994 as evi-
denced in the Bananas dispute.
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5.228 For the above reasons, India requests the Panel to find that Sections 301-310 are
violative of the DSU, GATT 1994 and the WTO Agreement and to recommend that the
DSB request the United States to bring its Trade Act of 1974 into conformity with its
obligations under the WTO Agreements.

H. Jamaica

1. Introduction
5.229 Jamaica first states that its Government has taken the decision to seek the third
party status in this case because, as a small developing country, it places great emphasis
on the rule of international law and the honouring of international treaty obligations in
accordance with the principle of  "pacta sunt servanda".

2. Legal Arguments
5.230 It is Jamaica's contention that by maintaining recourse to unilateral action, under
Sections 301-310 of the Trade Act of 1974, the United States is acting in breach of its
obligations under the WTO Dispute Settlement Understanding, which unequivocally
commits  Members not to resort to such actions.
5.231 Jamaica further argues that underpinning this contention is the fact that the WTO
DSU is fully consistent with agreed rules on the principle of the peaceful settlement of
Disputes between States enshrined in Article 1(1) of the United Nations Charter and vari-
ous resolutions and declarations of the United Nations General Assembly.
5.232 Jamaica contends that the WTO Dispute Settlement mechanism is linked to the
historical effort to prevent resort to unilateral action which undermines the credibility of
the multilateral trading system.  As was observed by the Panel in United States – Import
Prohibition of Certain Shrimp and Shrimp Products, the adoption of unilateral measures
by Members could "threaten the security and predictability of the multilateral trading
system".
5.233 Jamaica points out that it is generally accepted that the WTO Dispute Settlement
System is the central pillar of the multilateral trading system and the WTO's most individ-
ual contribution to the stability of the global economy.  However, the confidence behind
this derives from the Organization's ability to ensure that Members will comply with the
rules.  The integrity of the WTO would suffer a great deal if Members were able to adopt
unilateral actions in defiance of their obligations under the WTO Agreement.
5.234 Jamaica also notes that it is accepted that the fundamental principle of treaty law
is "pacta sunt servanda" whether based on customary law or the Vienna Convention on
the Law of Treaties, Article 26.
5.235 In the view of Jamaica, this fundamental concept has been given effect in Arti-
cles 3.1, 21.5, 23.1, 23.2 of the WTO Dispute Settlement Understanding in requiring
Members to subject themselves to the rules agreed thereto.
5.236 Jamaica also contends that Article XVI:4 of the Agreement Establishing the WTO
clearly requires domestic action to incorporate the entirety of WTO obligations:

"Each Member shall ensure the conformity of its laws, regulations and
administrative procedures with its obligations as provided in the Annexed
Agreements". (emphasis added).

5.237 Jamaica further argues that the Dispute Settlement Understanding is an integral
part of the WTO Agreement, and Article III:3 of the latter confers authority on the WTO
to administer the DSU.
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5.238 Jamaica points out that the United States actively participated in the negotiation of
the WTO Agreements and made a substantial contribution in the drafting of the dispute
settlement rules.  Further, the United States was party to the Marrakesh Declaration of 15
April 1994, in which the Ministers welcomed, inter alia:

"the stronger and clearer legal framework they have adopted for the con-
duct of international trade, including a more effective and reliable dispute
settlement  mechanism".

5.239 Jamaica concludes that as signatory to the Uruguay Round Agreements, the
United States and other Members of the WTO therefore undertook to resolve disputes in
accordance with the agreed multilateral rules enshrined in the DSU.
5.240 Jamaica also considers that by virtue of Sections 102(a)(1) and 102(c) of its Uru-
guay Round Agreements Act, the United  States has decreed that no provision in the
WTO Agreement should prevail over any law of the United States to the extent of incon-
sistency.  There is nothing in the Uruguay Round Agreements Act of the United States
which should be construed as limiting "any authority conferred under any law of the
United States, including section 301".
5.241 Jamaica points out that the effect of these Sections is that provisions in the WTO
Agreement which run contrary to the law of the United States are declared to be void and
to have no effect, ab initio.
5.242 Jamaica states that it does not dispute a Member's right to seek redress for
breaches of contractual obligations under the WTO Agreement.  However, while actions
under Section 301(a) are subject to the final authority of  the DSB, there resides a discre-
tionary right to take action under Section 301(b) the process of which is outside the scru-
tiny of an external and impartial judicial authority.  The result of Section 301(b), there-
fore, is to  provide the United States with an alternate procedure through which to achieve
a result favourable to its own interests, which it feels that it could not probably get from
the DSB
5.243 Jamaica argues that while the retention of a competing system for dispute settle-
ment may not per se be contrary to international law, the subsequent reliance on that rival
process as a substitute for an agreed multilateral mechanism for the settlement of disputes
could constitute a violation of treaty obligations.  Indeed, as was stated by the panel in
United States – Taxes on Petroleum and Certain Imported Substances,576 a Member
would be in violation of its WTO obligations, if it has enacted a law which mandates it to
take certain measures in the future which are not justified under the WTO Agreement,
even if those measures are not specifically applied.  The possibility of having an alterna-
tive mechanism for seeking redress under Sections 301(a) and (b) undermines the integ-
rity of the WTO dispute settlement mechanism.
5.244 Jamaica further argues that it is also a breach of good faith by the United States
towards the other Members who have brought their domestic legislation in line with
commitments undertaken in the WTO.
5.245 Jamaica points out that the single undertaking approach which was adopted by
Members during the Uruguay Round means that it is no longer possible for Members to
pick and chose which agreements they want to adhere to.  As the DSU is an integral part
of the WTO Agreement, the United States is obliged to respect all its provisions including
Article 23 which commits Members to refrain from making unilateral determinations as to
whether or not  a Member has violated its obligations under the WTO Agreement.

                                                                                                              

576 Panel Report on US – Superfund, op. cit.
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5.246 According to Jamaica, the integrity of the WTO is as strong as its membership's
demonstrated commitment to its principles.  The Members provide their own checks and
balances against the actions of other Members who deviate from the agreed rules and
obligations.
5.247 In the view of Jamaica, given the importance of the dispute settlement system of
the WTO as a central element in providing security and predictability of market access
conditions in the multilateral trading system, the WTO cannot, through a recommendation
nor a finding of this Panel, condone the adoption of unilateral action by a Member State
on the basis of its domestic legislation. Should this occur, Members themselves would be
party to the undermining of the authority of the dispute settlement mechanism.  If Mem-
bers are thereby encouraged to act unilaterally in the settlement of trade disputes, there
would be no incentive for continued adherence to the agreed processes of the DSU.
5.248 Jamaica argues that the United States has on many occasions reiterated its com-
mitment to building and maintaining confidence in the WTO.  The United States Trade
Representative to the WTO in a recent statement in March 1999 reaffirmed that an open
trading system which is essential to global prosperity cannot be maintained unless there is
adherence to the rules.  This will be difficult to achieve if Members of the WTO are con-
stantly confronted with domestic legislation of a Member which authorizes it to impose
unilateral sanctions in defiance of agreed multilateral rules.
5.249 Jamaica then requests the Panel to find that unilateral actions taken by the USTR
in pursuance of Sections 301- 310 of the 1974 Trade Act are contrary to the obligations of
the United States under the WTO Agreement.
5.250 Jamaica also requests the Panel to recommend that the United States bring its
Trade Act of 1974 in conformity with its obligations under the WTO Agreement.
5.251 In response to the Panel's question as to whether DSU Article 23.2 prohibits any
determination on WTO consistency or any determination to the effect that a violation has
occurred, Jamaica states that in order to answer this question on how Article 23(2)(a) is to
be interpreted, one has examine the context in which Article 23 (2)(a) applies.
5.252 Jamaica points out that the primary rule for interpretation of treaty provisions,
codified in the Vienna Convention on the Law of Treaties, Article 31, requires that,

"a treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose".

5.253 Jamaica argues that Article 23.2(a) should therefore be read in conjunction with
paragraph (1) of the same Article which puts the entire Article in context.  The title of
Article 23 is "Strengthening the Multilateral System" and Article 1 sets the overall focus
of the Article by stating that,

"when Members seek the redress of a violation of obligations or other
nullification or impairment of benefits under the covered agreement or an
impediment to the attainment of any objective of the covered agreements,
they shall have recourse to, and abide by, the rules and procedures of this
Understanding". (emphasis added)

5.254 Jamaica goes on to state that the obligation on Members to utilize the DSU provi-
sions is emphasized in the sub-sections of paragraphs 2(a), (b) and (c) which spell out the
steps to be undertaken by  Members "in such cases", that is, in cases where Members seek
redress for breaches of obligations.
5.255 In the view of Jamaica, Article 23(2)(a) states that Members shall "not make a
determination ... except through recourse to dispute settlement in accordance with the
rules and procedures of this Understanding…" and the determinations relate not only to
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the occurrence of violations, but also to benefits which have been nullified or impaired or
impediments to the attainment of any objective of the covered agreements.
5.256 Jamaica is of the view that Article 23 does not prohibit the making of a determi-
nation per se that a violation has occurred, or benefits have been nullified etc., as cer-
tainly, a Member which has brought a dispute to the DSB must have made a "determina-
tion" of some degree that  another Member's practices/policies are WTO inconsistent,
hence seeking the DSB's opinion of this preliminary "determination".
5.257 Jamaica contends that the prohibition which is the focus of Article 23(2)(a) , and
in effect the entire Article 23, however, relates to determinations executed in the context
of seeking redress for breached obligations.  Such a "determination" by a Member would
be akin to a finding or recommendation by the DSB, on the WTO consistency of a matter,
as this "determination" would, of necessity, give rise to redress by the affected party.  This
exercise would amount to usurping the rights of the DSB to make such decisions.  Only
the DSB has the right to make determinations affecting the rights and obligations of
Members.
5.258 Jamaica further argues that paragraph (a) of Article 23(a) supplements its prohibi-
tion on determinations outside of the DSB by concluding that,

"[any] such determinations shall be made consistent with the findings
contained in the panel or Appellate Body reports adopted by the DSB …".

5.259 Jamaica, in response to the Panel's question as to whether an official US statement
binding in international law that the US government will not exercise its discretion in a
way contrary to WTO rule remove the WTO inconsistency of Sections 301-10 on the
assumption that the USTR and the President have the discretion to avoid determinations
and actions contrary to WTO rules in all circumstances, and that, nevertheless, Sec-
tions 301-310 were found inconsistent with WTO rules, states that the United States is a
signatory to the Final Act embodying the results of the Uruguay Round of Multilateral
Trade negotiations, which includes the Marrakesh Agreement and the Understanding on
Rules and Procedures governing the Settlement of Disputes.
5.260 Jamaica draws the Panel's attention to the text of Article XVI:4 of the Marrakesh
Agreement and Article 23 of the DSU.
5.261 Jamaica contends that having signed onto this legally binding multilateral instru-
ment, the United States thereby solemnly undertook to abide by its rules including, the
rules and procedures of the DSU. However, this legally binding undertaking did not pre-
vent the United States from acting contrary to its obligations, which has infringed the
rights of other Members.
5.262 Jamaica is of the view that a statement made by a government which contradicts
legislation is not a sound basis on which to conduct international treaty relations.  The US
statement does not therefore constitute and effective restraint on its discretionary action
contrary to the obligation which should be enshrined in law.
5.263 Jamaica is of the view that the discretionary latitude given to the US President and
the USTR, under Sections 301 and 302, whether exercised or not, leaves the way open for
the exercise of that discretion.
5.264 Jamaica states that it can find no justifiable grounds on which the United States
holds itself to be exempt from complying with the rules of the WTO. In fact, should the
United States be permitted to retain inconsistent domestic legislation, this will pave the
way for the "exception to become the rule" as more WTO Members may be inclined to
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retain non-conforming legislation while conveniently making unilateral undertakings  of
compliance.
5.265 Jamaica recalls the decision of the panel in United States - Taxes on Petroleum
and Certain Imported Substances,577 where it was held that a Member would be in viola-
tion of its WTO obligations, if it has enacted a law which obliges it to take certain meas-
ures in the future which are not justified under the WTO Agreement, even if those meas-
ures are not specifically applied.  Thus, the very fact that the United States legislation
requires the President to take certain actions upon the fulfilment of certain requirements,
it could be said by way of analogy, that this law violates the letter and spirit of the WTO
Agreement.
5.266 Accordingly, Jamaica urges the Panel to insist on full compliance with the estab-
lished rules of the WTO, and thus to rule that, Sections 301-310 be amended accordingly
to bring the United States into compliance with the undertaking it made in 1994.  Jamaica
is confident hat the full Membership will accept no less than a complete revision of the
offending domestic law of the United States which is the subject of this dispute..

I. Japan

1. Introduction

5.267 Japan points out that as this case presents the extremely important issue of uni-
lateral determination within the scope of the WTO dispute settlement, it has some sub-
stantial systemic interest in the matter.  The findings of the Panel will be of acute impor-
tance, and it sincerely hopes that the Panel will thoughtfully consider the matter at hand.

2. Legal Arguments
5.268 Japan is of the view that the renunciation of unilateral trade measures in the WTO
Dispute Settlement is one of the most important rules of the WTO. WTO Members are
prohibited from unilaterally suspending concessions or other obligations under the WTO
Agreement. Moreover, Article 23 of the Understanding on Rules and Procedures Gov-
erning the Settlement of Disputes clearly requires WTO Members to follow the rules and
procedures under the DSU and stipulates that they shall not make a determination such
that measures taken by another Member violate the provisions of the WTO Agreement,
except through recourse to the dispute settlement in accordance with the rules and proce-
dures of the DSU.
5.269 Japan notes that at the entry into force of the WTO Agreement, the United States
announced that it had amended its Trade Act of 1974 in order to respect the procedures in
accordance with the enhanced Dispute Settlement system. The amendment, however, has
proved to be insufficient. The United States claims that the Trade Act of 1974 can be
implemented in compliance with the WTO Agreement by utilizing the discretion provided
for therein through the USTR when determining whether or not there is violation of WTO
Agreement by another Member and what further actions are to be taken and when imple-
menting the determined actions, as well as through the specific direction of the President.
Nonetheless, it is doubtful whether the Trade Act of 1974 is truly discretionary. For in-
stance, despite the United States describing that the USTR is free to make a negative de-
termination and then to reinitiate a second investigation in order to make a definitive de-
termination of a violation to the WTO Agreement upon DSB adoption of panel and Ap-

                                                                                                              

577 Panel Report on US – Superfund, op. cit.
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pellate Body findings, such discretion does not appear to be explicit from the provisions
of the Trade Act of 1974. On the contrary, the Trade Act of 1974 is considered to oblige
the United States to determine whether another Member denies the rights or benefits of
the United States under the WTO Agreement without following the necessary procedures
under the Dispute Settlement Mechanism and, in that case, is inconsistent with Article 23
of the DSU.
5.270 Japan contends that even assuming that the United States can implement the Trade
Act of 1974 in compliance with the WTO Agreement with broad discretion, it is very
unlikely that such discretion is exercised consistently with the WTO Agreement.
5.271 Japan considers that the facts indeed show that the United States has repeatedly
made determinations that actions, policies or practices of another WTO Member were
inconsistent with the WTO Agreement, or unreasonable, and has determined further ac-
tions, including a suspension of concessions or other obligations under the WTO Agree-
ment, without abiding by the Dispute Settlement procedures.
5.272 In Japan's view, the following cases demonstrate that the United States has used to
its advantage unilateral measures under the Trade Act of 1974 as an instrument for set-
tling trade disputes against Japan.
5.273 Japan explains that in October 1994, the United States initiated an investigation
on Japan's market regarding the replacement auto parts and automotive accessories under
the Trade Act of 1974. In May 1995, it determined that the acts, policies and practices of
the Government of Japan were unreasonable and burdensome and that they restricted
commerce in the United States. Subsequently, it announced the implementation of sanc-
tions under which the imports of Japanese luxury cars would be subject to duties of 100%
ad valorem. Following this announcement, the US Customs Service withheld the liquida-
tion of the entry of vehicles on the sanction list, and the exports of those vehicles from
Japan was actually halted. Japan requested consultations under Article XXII of the GATT
against such unilateral action taken by the United States. This matter was finally settled
through political means conducted independently from the Dispute Settlement process.
However, this incidence was a clear example that the United States acted in violation of
its obligations under the DSU in favour of the procedures under the Trade Act of 1974.
5.274 Japan emphasizes that it does not claim that the initiation of investigation under
Section 302 constitutes a violation of the WTO Agreement. Japan, however, considers
that the announcement of affirmative "determination" and the announcement of a list of
products that could be subject to increased tariffs, which were made on May 16, 1995, are
inconsistent with the obligations of the Government of the United States under Article 23
of the DSU.
5.275 Japan argues that based on the past experience, despite the US claim that the
Trade Act of 1974 can be implemented consistently with the WTO Agreement through the
broad discretion given to the USTR and the specific instruction of the President, the
Trade Act of 1974 has the following major problems in relation to the WTO Agreement.
5.276 Japan further contends that the language of Section 304(a)(2) of the Trade Act of
1974 mandatorily requires the USTR to determine whether the rights of the United States
under the WTO are being denied or whether any act, policy or practice of another WTO
Member violates or is inconsistent with the WTO, or is unjustifiable, within 18 months
after initiation of the investigation of a case.  In accordance with the DSU, the Dispute
Settlement process normally requires a period of 18.5 months and, as a matter of fact,
there have been several cases that have taken longer.  This clearly demonstrates that, at
least in cases in which the necessary procedures are not completed within the 18 months
provided for, the USTR is obligated to act under Section 304(a) 2 in conflict with the
DSU.  It must also be noted that the discretion mentioned therein is not explicit enough
with regard to the given provisions of the Trade Act of 1974.  Section 304(a)(2) can,
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therefore, be considered as obliging the USTR to determine, prior to the adoption of the
panel or Appellate Body report, whether another Member denies rights or benefits under
the WTO Agreement and, thereby, is inconsistent with Article 23 of the DSU.  Even as-
suming that the United States can implement the Trade Act of 1974 in compliance with
the WTO Agreement with broad discretion, there is no guarantee that such discretion is
exercised consistently with the WTO Agreement.
5.277 Japan also alleges that Section 306(b)(2) of the Trade Act of 1974 requires the
USTR to determine what further action to take within 30 days after completion of the
reasonable period of time, if the USTR determines that a recommendation of the Dispute
Settlement Body has not been implemented. According to the DSU, where there is dis-
agreement as to the existence or consistency of the measures taken to comply with the
recommendations and rulings, such dispute shall be settled through the dispute settlement
procedures under Article 21.5 of the DSU. Japan is of the view that if it is assumed that
the drafter of the DSU supposed the dispute settlement procedures under Article 21.5 of
the DSU to be completed before the date of expiry of the reasonable period of time, the
relationship between Article 21 and Article 22 of the DSU would be well explained. It
could also ensure the WTO consistency of Section 306(b). However, there is no consen-
sus on such interpretation on Article 21.5 and it is generally understood that the dispute
over the existence of implementation of the recommendation shall be referred to the pro-
cedure under Article 21.5 after the expiry date of reasonable period of time. Article 21
provides that the panel shall circulate its report within 90 days after the date of referral of
the matter to it. Therefore, it is normally difficult to complete the necessary procedures
under Article 21.5. Under Section 306(b)(2), the USTR is more than likely to determine
that a recommendation of the DSB has not been implemented, as well as to determine
further action, including a suspension of concessions or another obligation, to be taken
prior to the completion of the necessary procedures under Article 21.5 and such determi-
nation is inconsistent with Article 23 of the DSU.
5.278 Japan adds that when the dispute over the existence or consistency with a covered
agreement is referred to the procedure under Article 21.5 after the expiry date of the rea-
sonable period of time, the panel shall circulate its report within 90 days after the date of
referral of the matter to it.
5.279 In Japan's view, notwithstanding such a period of 90 days defined in this Article,
Section 306(b)(2) requires the determination to be made only within 30 days after the
expiration of the reasonable period of time. When the panel determination under Arti-
cle 21.5 is made on a date beyond the deadline which Section 306(b)(2) requires, the
USTR is more than likely to make a determination that a recommendation of the DSB has
not been implemented, as well as make a determination on further actions including sus-
pension of concessions pursuant to Section 306(b)(2), prior to the completion of the pro-
cedures under Article 21.5 of the DSU.
5.280 Japan notes that in the EC - Banana III  case, it was not until 19 April 1999, the
date on which the DSB authorized the suspension of the concession based on the decision
of the arbitrators, that the multilateral determination was made as to the consistency/ in-
consistency of the measures taken by the European Communities in response to the rec-
ommendations and rulings of the panel and the Appellate Body. In defiance of the WTO
rules for determination of compliance, the United States made a decision on 3 March
1999, to the effect of taking customs actions in the form of withholding of liquidation as
well as imposition of a contingent liability for 100% duties. In its press release, it was
stated that "we must conclude that it is time for the European Communities to bear some
of the consequences for its complete disregard for its GATT and WTO obligations".  The
said press release is attached herewith.
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5.281 Japan further argues that Sections 306(b) and 305(a) of the Trade Act of 1974
require the USTR to implement further action within 30 days of the date of determination
of such further action (i.e. within 60 days after the expiry date of the reasonable period of
time). Even if it is assumed that the procedures under Article 21.5 of the DSU are sup-
posed to be completed before the expiry of the reasonable period of time, and if the sus-
pension of concessions or other obligation is referred to arbitration according to Arti-
cle 22.6 of the DSU and if the arbitration requires the maximum period of 60 days, it will
not be possible to meet the deadline stipulated under the relevant Sections of the Trade
Act of 1974, unless a DSB meeting is requested 10 days before the arbitration is awarded.
This will be against the current practice, which has also been accepted by the United
States. Thus, it is normally difficult to complete the necessary procedures until obtaining
authorization from the DSB. When Sections 306(b) and 305(a) require the USTR to im-
plement a suspension of concessions and other obligations as further action prior to the
DSB authorization, such suspension is inconsistent with the basic provisions of the GATT
(Articles I, II, III, VIII and XI) and GATS (Articles II, XVI, XVII, XVIII), depending on
respective measures.
5.282 Japan also asserts that Sections 304(a) and 305(a) require the USTR to determine
whether an act, policy or practice of a foreign country is unreasonable even when it does
not deny the US rights on the WTO Agreement or is not inconsistent with the WTO
Agreement. They also require the USTR to determine what further actions to be taken and
then to implement them without following the dispute settlement procedure under the
WTO Agreement. Even in such cases where the USTR determines that the act, policy or
practice of a foreign country does not deny the US rights under the WTO Agreement but
that it is unreasonable, simply implementing further actions which are not consistent with
the WTO Agreement including suspensions of concessions or other obligations is incon-
sistent with the basic provisions of the GATT (Articles I, II, III, VIII and XI) and the
GATS (Articles II, XVI, XVII and XVIII), depending on the respective measures.
5.283 Japan concludes that in the above considerations, the Trade Act of 1974 is con-
sidered to oblige the United States to act inconsistently with its obligations under the
WTO Agreement. Even assuming that the United States can implement the Trade Act of
1974 in compliance with the WTO Agreement with broad discretion, it is very unlikely
that such discretion is exercised in consistence with the WTO Agreement. It also seriously
damages the Dispute Settlement Mechanism within the framework of the WTO. There-
fore, the United States should amend its Trade Act of 1974 to ensure that it fully complies
with its obligations under the DSU.
5.284 Japan also states that on the basis of the above points, whereby the United States
unilaterally applies its own rules and regulations by way of the Trade Act of 1974, such
action can seriously damage the Dispute Settlement Mechanism within the framework of
the WTO. Although the United States claims that the Trade Act of 1974 can be imple-
mented in compliance with the WTO Agreement by utilizing discretion, the degree of
such discretion contained in the provisions of the Trade Act of 1974 is far from being
explicit.  Any such ambiguity is also against the spirit of GATT Article X.  In conclusion,
Japan strongly requests the Panel to request the United States to amend its Trade Act of
1974 in order to ensure its full compliance with its obligations under the DSU.
5.285 Lastly, Japan expresses its concern on the US reinstitution of the Super 301 from
March of this year. Under the Super 301, the United States regularly identifies foreign
actions, policies and practices as a priority foreign country practice, which would lead the
United States to initiate a Section 301 investigation, thus promoting the mechanism under
Section 301 of the Trade Act of 1974, thereby leading to unilateral measures. This indi-
cates that the United States has not changed its attitude towards its trading partners, in-
cluding Japan, to conduct trade disputes to its advantage through the threat of using uni-
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lateral trade measures. Japan is greatly concerned that such US policy will seriously dam-
age the WTO framework.
5.286 In response to the Panel's question as to whether DSU Article 23.2 prohibits any
determination on WTO consistency or any determination to the effect that a violation has
occurred, Japan states that Article 23.2(a) of the DSU should be interpreted in good faith
in accordance with the ordinary meaning to be given to the terms that it prohibits Mem-
bers to determine to the effect that a violation has occurred.
5.287 Japan, in response to the Panel's question as to whether an official US statement
binding in international law that the US government will not exercise its discretion in a
way contrary to WTO rule removes the WTO inconsistency of Sections 301-10 on the
assumption that the USTR and the President have the discretion to avoid determinations
and actions contrary to WTO rules in all circumstances, and that, nevertheless, Sec-
tions 301-310 were found inconsistent with WTO rules, states that the assumption pro-
vided in this question entails a contradiction. That is, generally speaking, laws are not
inconsistent with WTO rules when such discretion as is described above is given to ad-
ministrators under the laws. Moreover, it is not clear how an official statement could be
"binding in international law". An "official statement" alone cannot remove the WTO
inconsistency from the WTO inconsistent law.  In order to remove the inconsistency in
law, such removal must be enacted with a legal instrument which is binding in law.  Fur-
thermore, it is highly unlikely that a government would announce that it will not exercise
its discretion under the WTO inconsistent law in accordance with WTO rules, which
would mean that the government would always deviate from the law.
5.288 In response to the US question as to the consistency of the third parties' domestic
legal system to proceed with the dispute settlement under the WTO Agreement, Japan
explains that Article 98.2 of the Constitution of Japan stipulates that the treaties con-
cluded by Japan and established laws of nations shall be faithfully observed.  When re-
questing for consultations or establishment of panels, the Government of Japan presents
its view that another Member's measure concerned is inconsistent with its WTO obliga-
tions. Such a view, however, does not constitute a determination in the specific sense
under Article 23 of the DSU, and the Government of Japan strictly follows the dispute
settlement procedures under the DSU and does not unilaterally make a determination and
take actions without observing the rules of the DSU.

J. Korea

1. Introduction
5.289 Korea recalls that on March 2, 1999, pursuant to the request made by the Euro-
pean Communities, the Dispute Settlement Body established a panel to consider whether
Sections 301-310 of the United States' Trade Act of 1974 comply with the United States'
GATT/WTO obligations.  In accordance with Article 10 of the Understanding on Rules
and Procedures Governing the Settlement of Disputes, the Republic of Korea reserved its
rights as a third party to the dispute by notification to the DSB.578

5.290 Korea goes on to state that as a frequent target of United States threats and actions
under Sections 301-310, Korea has a substantial interest in the challenge brought by the
European Communities to this aspect of US trade law.  Although Korea was only the

                                                                                                              

578 Korea refers to United States – Sections 301-310 of the Trade Act of 1974, Note by the Secre-
tariat, Constitution of the Panel Established at the Request of the European Communities, 6 April
1999, WT/DS152/12, para. 5 (noting countries that have reserved rights as third parties).
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United States' ninth largest trading partner in mid-1998,579 Korea has been the third most
frequent target of Section 301 actions, behind the European Union and Japan.580 In total,
as of June 4, 1998, at least ten Section 301 cases had been initiated against Korea.581

5.291 In response to the Panel's request, Korea provided the following table showing the
cases where the United States took actions against Korea under Section 301.

CASES OF US UNILATERAL SECTION 301 MEASURES ON KOREA

A. US Unilateral Section 301 Measures under the GATT system (1980-  )

# NAME OF
THE CASES

SECTION 301 MEASURES
AND THE BILATERAL
NEGOTIATIONS

AGREEMENT

1 Insurance According to the petition filed
by the US industry on Nov. 5,
1979, USTR initiated an inves-
tigation on Dec. 19, 1979.
On Nov. 26, 1980, USTR in-
vited public comments on, inter
alia, proposals for retaliation.
Beginning in June 1980, several
rounds of consultations were
held.

Korea committed to promote more
open competition in the Korean
insurance market.
The industry withdrew the petition
on Dec. 19, and the USTR termi-
nated the investigation on Dec. 29,
1980.

2 Insurance On Sept. 16, 1985, the USTR
self-initiated an investigation of
Korea's insurance services.  This
was one of the  first cases USTR
self-initiated the investigation.
Five consultations were held - in
Nov. and Dec. 1985 and Feb.,
March and July 1986 – con-
cerning the opening of the Ko-
rean insurance market.

On July 21, 1986, Korea agreed to
increase US firms' access to the
Korean insurance market by ena-
bling them to underwrite both life
and non-life insurance.
(Exchange of Letter on Insurance)
The US thus terminated the investi-
gation on Aug. 14.

Amendment The 1986 Agreement was amended
on Sept 10, 1987, setting forth more
detailed requirements regarding
insurance operations through joint
ventures. (Exchange of Letters on
Insurance)
In January, 1988, the US and ROK
further clarified the Sept. 10
amendment to specify the terms
under which some Korean firms
could participate in joint ventures.
(Exchange of Letters on Life Insur-

                                                                                                              

579 Central News Agency (Taiwan), US Deficit with Tigers Grow in Leaps and Bounds, June 19,
1998.
580 Thomas O. Bayard & Kimberly Ann Elliott, Reciprocity and Retaliation in U.S. Trade Policy
57-58 (1994), cited in Raj Bhala, International Trade Law:  Cases and Materials 1096 (1996).
581 United States Trade Representative, Section 301 Table of Cases (as of 4 June 1998)
http://www.ustr.gov/reports/301report/act301.htm.
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ance Joint Venture)
3 Non-Rubber

Footwear
Import Re-
strictions

Petition was filed by the Foot-
wear Industries of America, Inc.
et al. on Oct. 25, 1982, alleging
import restrictions on
non-rubber footwear by the EC
and other countries, including
Korea.

Korea consulted with the US on
Feb. 5, 1983.
In August, Korea reduced tariffs on
footwear items and removed leather
items from the import surveillance
list.

4 Intellectual
Property
Rights

On Nov. 4, 1985, USTR
self-initiated an investigation
over Korea's intellectual prop-
erty rights protection system.
Korea held bilateral consultation
with the US in November and
December 1985 and throughout
February-July 1986.
The US requested Korea to
protect not only patents, copy-
rights, and trademarks, but also
demanded to consider protection
of compiled data bases.

On July 21, 1986, Korea agreed to
improve protection of intellectual
property rights in Korea, and the
agreements were signed on Aug. 28,
1986.
(Record of Understanding on Intel-
lectual Property Rights, Exchange
of letters on Process Patents, and
Explanatory Letter on Administra-
tive Guidance)
- Korea agreed to lengthen the pat-
ent protection and protect US pipe-
line products, patented in the US
after Jan. 1980 for 10 years from
1987-1997.
- Korea agreed to increase period of
copyrights protection from 30 to 50
years.
- Korea enacted a computer soft-
ware protection law.
The US terminated the investigation
on Aug. 14, 1986.
Korea agreed on the retroactive
protection of copyrights even when
it was not a contracting party to the
Berne Convention.

5 Cigarettes Pursuant to petition by the US
industry on Jan. 22, 1988, the
USTR initiated an investigation
and requested consultations with
the Korean Government on Feb.
16, 1988 over market access for
foreign cigarettes.

Korea agreed on May 27, 1988, to
allow "full" national treatment and
0% tariff. (ROU on Market Access
for Cigarettes) The investigation
was terminated on May 31, 1988.

6 Beef Petition by related industry was
filed on Feb. 16, 1988. The
petition alleged that Korea
maintains a restrictive licensing
system on imports of all bovine
meat, in violation of GATT
Article XI.
Korea and US held GATT con-
sultations on Feb. 19-20 and
March 21.
While the GATT dispute settle-
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ment process was ongoing,
USTR initiated an investigation
on March 28.
On May 4, 1988, GATT Council
established a panel under Art.
XXIII:2. The first panel meeting
was November 28, 1988; the
second meeting was January 20,
1989. The panel issued a report
favorable to the US on May 27.
Korea twice rejected to adopt
the panel report at GATT Coun-
cil meetings in June and July
1989.
The USTR announced on Sept.
27 that it will delay its retalia-
tory action for up to 180 days,
but will publish a retaliation list
by mid-November if "substantial
movement toward resolution of
the issue in the GATT has not
occurred by that time". After
bilateral consultations in Aug.
And Nov, Korea adopted the
GATT panel report on Nov. 7.

Following several rounds of nego-
tiations, Korea concluded on
agreement with US on March 21,
and exchanged letters on April
26-27, 1990.
On April 26, 1990, the section 302
investigation was terminated.
However, Korea remains subject of
monitoring of its implementation of
the commitments.

7 Wine On April 27, 1988, the US in-
dustry filed a petition com-
plaining of policies and prac-
tices of the Korean Government
on the Korean wine market.
On June 11, 1988, USTR initi-
ated an investigation and re-
quested consultations with the
Korean Government. Consulta-
tions were held October 11-12 in
Washington and October 25 in
Seoul.

Further consultations finally re-
sulted in an agreement, reached on
January 18, 1989, in which Korea
agreed to provide foreign manufac-
turers of wine and wine products
non-discriminatory and equitable
access to the Korean mar-
ket.(Exchange of Letters on Im-
ported Wine and Wine Products)
Korea also agreed to lower the tariff
to 50%. The investigation was ter-
minated on January 18,1989.

B. US Unilateral special 301 measures

# NAME OF
THE CASES

SPECIAL 301 MEASURES
AND THE BILATERAL
NEGOTIATIONS

AGREEMENT
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1 Intellectual
Property
Rights under
Special 301

On June 13, 1988, the USTR
formed an interagency task force
to examine Korean patent sys-
tem.
In May 1989, USTR included
Korea in the Priority Watch List
(PWL). The US still monitors
implementation of the agree-
ment through annual consulta-
tion, and leaves Korea subject of
"Special 301 procedure" to this
date.

The ROU provided consultative
mechanism, which was used to
review Korea's implementation of
the agreement.  Under the threat of
Special 301, Korea exchanged let-
ters on the protection of pipeline
products which specified products
subject to pipeline protection and
procedures to follow. (Exchange of
Letters on the Protection of Pipeline
Products)

On Feb. 1989, USTR designated
Korea as Priority Foreign Coun-
tries (PFC) under Section 1374
of the 1988 Trade Act, requested
liberalization of Korea's tele-
communications market.
From Sept. 1989-Jan. 1992, nine
consultations were held.

On Feb. 24, 1992, Korea agreed to
provide national treatment to US
firms and joint ventures, and to
implement liberalization of telecom
market.
USTR withdrew its designation of
Korea as a PFC on March.

2 Telecommuni-
cations under
Telecommuni-
cations Trade
Act of 1988

According to 1992 ROU, US
requested annual consultations
bet. 1993-1995 to review im-
plementations of the agreement,
and to yield further concession
by threatening to designate
Korea again as PFC.
Early 1996, USTR requested
amendment of 1992ROU, and
pronounced that it will designate
Korea as PFC by Jul. 1 if talks
on market access of telecom
fails.
USTR threatened to take Super
301 retaliation measures within
1 months if Korea does not
amend 92ROU and further open
Korea telecom market.
Series of consultations held bet.
May-July failed, and on July 26,
96, USTR again designated
Korea as PFC.
Meetings were held in Sept. Oct.
Dec. 96, Feb. Mar. and June 97.

On June 17-18, 97, Korea and US
finally ended the trade conflicts.
Korea refused to amend/conclude a
new agreement, but instead agreed
to put on the official gazette "infor-
mation and communications policy
statement".
USTR withdrew its designation of
Korea as a PFC on July 23, 1997.

C. US Unilateral 301 measures under the WTO Regime

# NAME OF
THE CASES

SECTION 301 MEASURES
AND THE BILATERAL
NEGOTIATIONS

AGREEMENT

1 Agricultural
Market Access
Restrictions

On Nov. 18, 1994, the US In-
dustry filed a petition with re-
spect to Korean practices re-

Korea and US reached a solution on
July 20, 1995, which was notified to
the WTO the following day.
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garding the importation of cer-
tain US agricultural products.
On Nov. 22, 1994, USTR initi-
ated an investigation and invited
public comment.
Korea offered concessions at the
April trade sub-group meeting,
that it will introduce volun-
tary-based shelf-life system
beginning 1998.  The US re-
quested earlier implementation,
however.
On May 3, 1995, the US re-
quested consultations with Ko-
rea under the WTO dispute
settlement procedure. The first
consultation was held on June
5-6, 1995.

The USTR terminated investigation
following the agreement. USTR still
monitors Korea's implementation of
the agreement pursuant to section
306 of the Trade Act.

2 Barriers to
Auto Imports

On Oct. 1, 1997, the USTR
determined to designate Korea
as Priority Foreign Country
Practices, according to the Super
301 measure, and initiated on
October 20, 1997, an investiga-
tion on Korean auto market. On
October 28, 1997, the USTR
invited public comment.
Series of consultations were
held.
On Sept 7, 1998, US sent a letter
to President of Korea reminding
of the Oct 19 deadline for Super
301 investigation, requesting
"real market opening conces-
sions to resolve the Super 301
investigation".

On Oct. 20, 1998, Korea concluded
MOU to improve market access of
US and other foreign motor vehicles
to the Korea market, and the USTR
accordingly terminated the investi-
gation.  The MOU established con-
ditions for market operation in
Korean motor vehicle sector,
touching on Korea's tax regime,
public perception, mortgage system,
and type-approval procedure.

2. Overview

(a) The Importance of the DSU
5.292 Korea argues that under the 1947 General Agreement on Trade and Tariffs
("GATT 1947"), binding dispute settlement was almost impossible to achieve.  In the first
place, dispute settlement proceedings were quite lengthy and easily delayed.  Even more
problematic, however, was the fact that the dispute settlement procedures of GATT 1947
Article XXIII required consensus, such that a "defendant" Contracting Party could effec-
tively block retaliatory suspension of GATT obligations or concessions by the "complain-
ant" Contracting Party.
5.293 Korea also notes that the shortcomings of the dispute settlement system under
GATT 1947 occasionally led to unilateral retaliation and counter-retaliation as states ex-
ercised their self-determined rights under customary international law to suspend GATT
concessions as a response to perceived GATT violations by other states.  These costly
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rounds of unregulated suspensions of trade concessions were destabilizing to the interna-
tional economic system, particularly as they often devolved into downward-spiralling
trade wars.  For example, the so-called "chicken war" that took place in the early 1960s
between the United States and the European Economic Community ("EEC") grew from a
dispute over application of the EEC's Common Agricultural Policy to broiler chickens to
a trade war involving threats by the United States to retaliate against products ranging
from wine and Roquefort cheese to scissors and electric shavers.582 The GATT 1947 sys-
tem proved largely incapable of checking or preventing such trade wars, and indeed the
failure of the system was used by some states as a justification for initiating unilateral
action.  The United States, in particular, frequently resorted to unilateral trade measures
inconsistent with GATT 1947 when dispute settlement under the existing procedures was
ineffective, explaining that:  "If such action was considered unilateral, it should be nev-
ertheless recognized as perfectly justifiable, responsive action necessitated by the failure
of bilateral or multilateral efforts to address a problem.  The way to minimize or avoid
unilateralist was to create a credible multilateral system – by strengthening the existing
system".583

5.294 In the view of Korea, the DSU was designed to be just such "a credible multilat-
eral system".  The DSU remedied the chief weaknesses of the GATT 1947 dispute settle-
ment system by establishing a predictable timetable for resolving trade disputes and,
where appropriate, imposing trade sanctions, and also by eliminating the paralyzing re-
quirement that the country targeted by those sanctions agree to them.
5.295 Korea further contends that the DSU's unambiguous prohibition against acts of
unilateralist was a critical component of the multilateral bargain represented by the
agreements negotiated in the Uruguay Round.  These agreements dramatically expanded
the mutual obligations of WTO Members to reduce or remove trade barriers.  The Uru-
guay Round led not only to further reductions in barriers to trade in goods but also to new
disciplines in areas such as trade in services and protection of intellectual property rights.
This expanded substantive scope of the GATT/WTO system—one of the United States'
chief objectives in the Uruguay Round negotiations—was achieved partly in exchange for
a new commitment in the DSU to effective multilateral, rather than unilateral, resolution
of disputes arising under the GATT and associated agreements.  The parties to the Uru-
guay Round instruments would never have agreed to this expansion of their trade-related
commitments had they believed that they would remain subject to unilateral suspensions
of commitments by other parties.
5.296 According to Korea, reducing unilateralist was a particular concern of smaller
countries such as Korea.  Smaller countries are far more susceptible to unilateral denials
of trade benefits than are larger countries because the impact of the unilateral action on
the small country and the impact of any possible retaliation against the large country are
disproportionate.584 For example, in 1997, Korea's Gross Domestic Product ("GDP") was
approximately $631.2 billion;585 the United States' GDP, at $8,110.9 billion,586 was nearly

                                                                                                              

582 Korea cites, for a fuller discussion of the "chicken war", Abram Chayes et al., "International
Legal Process:  Materials for an Introductory Course", (1968), 249-306.
583 GATT document C/163, 16 March 1989, page 4.
584 Korea cites O. Thomas Johnson, Jr., Alternative Dispute Resolution in the International Con-
text:  The North American Free Trade Agreement, 46 SMU L. Rev. 2175, 2176-78 (1993) (analyz-
ing phenomenon among NAFTA parties).
585 Matt Rosenberg, South Korea (last visited 8 June 1999) <http://geography.about.com/library/
cia/blcsouthkorea.htm?COB=home&terms=south+korea+gdp>.
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13 times larger.  As a result, equivalent trade sanctions have an impact on Korea's econ-
omy that is 13 times greater than their impact on the United States' economy.587

5.297 Korea notes that the DSU of course does not do away with nations' rights to sus-
pend GATT concessions or to take other retaliatory trade measures.  But by regulating
when and in what manner such measures may be used, the DSU benefits smaller countries
like Korea by ensuring that trade sanctions are not imposed suddenly or arbitrarily, but
only when they are found to be warranted pursuant to an orderly multilateral process and
after the nation affected has had a reasonable opportunity to bring its practices into con-
formity with its GATT undertakings.
5.298 Korea states that it is nevertheless unfortunate that the United States still main-
tains the statute that allows the USTR to exercise its self-determined right to take retalia-
tory measures in response to perceived violations by other states.  The history and effect
of Sections 301-310 are clearly and comprehensively spelled out in the submission of the
European Communities. Therefore, Korea will not repeat them here today. Korea would
only like to mention one important aspect of Sections 301-310 that is overlooked by the
European Communities: the USTR's publication of a retaliation list.
5.299 Korea argues that the USTR is required by Section 304(c) to publish in the Fed-
eral Register "any determination made under subsection (a)(1)", which includes the man-
datory determination of what action the USTR proposes to take in retaliation against a
denial of United States rights under a trade agreement.  Publication of this "determina-
tion" provides the United States with great negotiating power because of the real-world
impact that publication of a retaliation list has on trade flows.  In the vast majority of
Section 301 cases, the threat of sanctions alone led to a bilateral negotiated solution.  The
threat posed by Section 301 sanctions is thus aptly described as an effective tool to "ex-
tract unilateral concessions from weaker trading partners".
5.300 In Korea's view, this impact is magnified where the US government moves to
"suspend liquidation" of customs entries for merchandise on the retaliation list. "Liquida-
tion" is the final computation of the duties accruing on a customs entry.  When liquidation
is "suspended", the importer's legal liability with respect to the payment of the duties and
other fees associated with the entry remains open.  In other words, the importer may be
required to pay additional customs duties if the retaliation list takes effect at a later date.
This open-ended liability adds a level of uncertainty that can dramatically affect trade
flows.

(b) Measures at Issue
5.301 Korea states that the history and effect of Sections 301-310 are clearly and com-
prehensively spelled out by the European Communities and will not be repeated here,
except to emphasize that:

(a) Under Section 304(a)(2), the USTR "shall", in the event of a determina-
tion that a trade agreement has been violated, "determine what action, if
any, the Trade Representative should take" in retaliation for that violation
"on or before … the earlier of — (i) the date that is 30 days after the date

                                                                                                              

586 Economic Report of the President Transmitted to the Congress February 1999, Table B-1, Gross
Domestic Product, at 326.
587 In the view of Korea, for example, a Section 301 action concerning $10 billion in trade would
threaten trade sanctions affecting Korean products worth almost two percent of Korea's GNP.
Equivalent retaliatory action by Korea would affect US products representing little more than one
tenth of one percent of the United States' GDP.
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on which the [WTO] dispute settlement procedure is concluded, or (ii) the
date that is 18 months after the date on which the [Section 301] investiga-
tion is initiated";588 and

(b) Under Section 306 (b)(2), the USTR must determine whether a WTO
Member has failed to implement a recommendation of a dispute settle-
ment panel or the Appellate Body within 30 days of the expiration of the
reasonable period of time provided for such implementation under Arti-
cle 21.3 of the DSU.  The USTR also must determine within this 30-day
period what further action to take against the supposedly noncompliant
WTO Member, again irrespective of the status of any related WTO dis-
pute-resolution procedure.589

5.302 Korea states that one aspect of Sections 301-310 that is overlooked by the Euro-
pean Communities bears mentioning:  the USTR's publication of a retaliation list.  The
USTR is required by Section 304(c) to publish in the Federal Register "any determination
made under subsection (a)(1)", which includes the mandatory determination of what ac-
tion the USTR proposes to take in retaliation against a denial of United States rights un-
der a trade agreement.  Publication of this "determination" provides the United States with
great negotiating power because of the real-world impact that publication of a retaliation
list has on trade flows.  Between 1974 and 1994 the United States initiated nearly 100
investigations under Section 301.590 Unilateral retaliatory measures were actually imposed
in only eight of those cases, although they were announced in many more.  In the vast
majority of 301 cases, the threat of sanctions alone led to a bilateral negotiated solution.
The threat posed by Section 301 sanctions is thus aptly described as an effective tool to
"extract unilateral concessions from weaker trading partners".591

5.303 In the view of Korea, as previously discussed, the mere publication of a retaliation
list in the Federal Register can materially affect trade.  This impact is magnified where the
US government moves to "suspend liquidation" of customs entries for merchandise on the
retaliation list.592 "Liquidation" is the final computation of the duties accruing on a cus-
toms entry.593 When liquidation is "suspended", the importer's legal liability with respect
to the payment of the duties and other fees associated with the entry remains open.  In
other words, the importer may be required to pay additional customs duties if the retalia-
tion list takes effect at a later date.  This open-ended liability adds a level of uncertainty
that can dramatically affect trade flows.

3. Legal Arguments
5.304 Korea states that it generally concurs with the arguments made by the European
Communities.  Nevertheless, and without prejudice to any additional available arguments
that Sections 301-310 are inconsistent with GATT 1994, the DSU, and/or other Uruguay

                                                                                                              

588 19 U.S.C. § 2414(a)(2).
589 See Ibid. § 2416(b)(2).
590 United States Trade Representative, 1995 Trade Policy Agenda and 1994 Annual Report 96
(1994), cited in Bhala, op. cit. note 2, at 1096 and footnote 1.
591 Jagdish Bhagwati, The World Trading System at Risk 53 (1991).
592 See e.g. Regime for the Importation, Sale and Distribution of Bananas:  Notice of United States
Suspension of Tariff Concessions, 64 Fed. Reg. 19,209 (1999) (liquidation suspended with respect
to entries of selected European products as of March 2, 1999, even though arbitrators' final decision
on damages not adopted by DSB until April 19, 1999).
593 See 19 Code of Federal Regulations § 159.1 (1999).
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Round instruments, in this independent submission Korea only emphasizes two particu-
larly troubling aspects of Sections 301-310.
5.305 Korea first emphasizes that threats of retaliation manifested by publication of a
retaliation list and suspension of liquidation under Sections 301-310 themselves violate
Articles I and XIII of GATT 1994. The publication of a retaliation list by USTR—
whether the list calls for increased tariffs or quantitative restrictions—clearly affects the
competitive relationship between the targeted products and similar products from all other
countries.
5.306 Korea argues that it has long been recognized that GATT/WTO disciplines serve
to protect the expectations of the parties as to the competitive relationship between their
products and those of the other parties; "[t]he protection of legitimate expectations of
Members regarding the conditions of competition is a well-established GATT princi-
ple".594 Accordingly, several provisions of GATT 1994 guard against measures by one
WTO Member that have a detrimental effect on the competitiveness of imported products.
5.307 Korea points out that among these provisions pertinent to the present dispute is
Article I of GATT 1994, which provides that:

"With respect to customs duties and charges of any kind imposed on or in
connection with importation or exportation or imposed on the interna-
tional transfer of payments for imports and exports, … any advantage, fa-
vour, privilege or immunity granted by any contracting party to any prod-
uct originating in or destined for any other country shall be accorded im-
mediately and unconditionally to the like product originating in or des-
tined for the territories of all other contracting parties".

This most-favoured-nation requirement has been read to invalidate measures that upset
the expectations of WTO Members concerning the competitiveness of their products
vis-à-vis the products of other Members.  It was on this basis that the panel considering
measures by Ontario, Canada affecting the sale of gold coins determined that those meas-
ures denied coins imported from South Africa both national treatment (Article III) and
most-favoured-nation treatment.595

5.308 Korea further notes that in a similar vein, Article XIII of GATT 1994 provides,
with respect to quantitative restrictions, that:  "No prohibition or restriction shall be ap-
plied by any contracting party on the importation of any product of the territory of any
other contracting party …, unless the importation of the like product of all third countries
… is similarly prohibited or restricted".   Like the requirement of most-favoured-nation
treatment, this provision aims to prevent measures that competitively disadvantage the
products of one WTO Member vis-à-vis other Members where quantitative restrictions
are involved.596

5.309 Korea argues that the publication of a retaliation list by USTR — whether the list
calls for increased tariffs or quantitative restrictions — clearly affects the competitive

                                                                                                              

594 Panel Report on India—Patent (US), op. cit., para. 7.20.  See also Ernst-Ulrich Petersmann, The
Dispute Settlement System of the World Trade Organization and the Evolution of the GATT Dispute
Settlement System since 1948, 31 Common Market L. Rev. ---, 1178-79 (1994).  Cf. Panel Report on
US –  Superfund, op. cit., para. 5.2.2 (applying principle in connection with Article III national
treatment obligation).
595 Panel Report on Canada – Measures Affecting the Sale of Gold Coins, L/5863, 17 September
1985, para. 70.
596 Korea refers to Panel Report on India –  Patents (US), op. cit., para. 7.20; Panel Report on US –
Superfund, op. cit., para. 5.2.2; Panel Report on US – Section 337, op. cit., para. 5.13.



US - Section 301 Trade Act

DSR 2000:II 1099

relationship between the targeted products and similar products from all other countries.
Targeting particular imported products for retaliation can have several effects on trade in
those products.  Faced with the risk of higher duties or restricted supplies, importers will
often choose to shift their orders to producers in other countries immediately, thus elimi-
nating the possibility that they will have to pay an exorbitant duty when the ordered goods
actually arrive.  On the other hand, in cases where ordered goods may be imported
promptly, importers actually might increase their purchases of targeted goods in an effort
to increase inventories before the threatened retaliation goes into effect, thus harming
imports from non-target countries.  (For this reason, products with short lead-times be-
tween order and importation are probably not good candidates for USTR retaliation lists.)
A third possibility is that importers will immediately increase prices in anticipation of
future cost increases or shortages caused by implementation of the retaliation list.  In any
of these cases, the mere publication of a retaliation list changes the competitive relation-
ship between the targeted products from the target country and all competing products.
Accordingly, publication of a retaliation list violates Article I of GATT 1994, and, when
the proposed retaliatory measures include quantitative restrictions, Article XIII of GATT
1994.  Moreover, as is explained below, the USTR is required to publish a retaliation list
within 30 days of the adoption of the panel or Appellate Body report or within 18 months
from the date on which the USTR's investigation was initiated, whichever is earlier.
USTR is also required to publish retaliation lists within 30 days of the expiration of the
reasonable period of time for implementation provided under the DSU.
5.310 No matter where in the process they come, the effect of these measures on smaller
countries like Korea is magnified by the overwhelming size of the United States' economy
and by the relative insignificance to the United States of trade with any one small econ-
omy.  This pervasive inequality of bargaining power is one thing that the GATT/WTO
dispute settlement system was designed to ameliorate.  However, in addition to disrupting
the worldwide balance of trade for all WTO Members, threats of retaliatory action outside
the GATT/WTO framework further magnify this disproportion to the special disadvantage
of smaller countries.
5.311 Korea secondly stresses that Sections 301-310 mandate measures that violate
Articles 21 and 23 of the DSU.  It should be noted, as the European Communities con-
vincingly establish in their first submission, that legislation requiring governmental action
inconsistent with a WTO Member's obligations under the Uruguay Round instruments
constitutes a measure that can be brought to a WTO dispute-resolution body even if the
authority granted under that legislation has not yet been exercised in a manner inconsis-
tent with GATT 1994 or any related agreement.597 Sections 301-310 mandate action by
the USTR that cannot be reconciled with the United States' obligations under Articles 21
and 23 of the DSU, thus Sections 301-310 themselves violate the DSU.  It is no defense
to the present challenge to the US law that the USTR might comply with DSU procedures
by ignoring the requirements of Sections 301-310.598

                                                                                                              

597 Korea refers to Panel Report on US - Superfund, op. cit., para. 5.2.2; Panel Report on US – Malt
Beverages, op. cit., pages 281-282 and 289-90; and Panel Report on India – Patents (US), para.
7.35.
598 Korea cites Panel Report on US – Malt Beverages, op. cit., as recognising at 290 that "[e]ven if
Massachusetts may not currently be using its police powers to enforce this mandatory legislation, the
measure continues to be mandatory legislation which may influence the decisions of economic op-
erators" Also, Korea cites Panel Report on India—Patents (US), at para. 7.35.
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5.312 Korea argues that Sections 301-310 not only authorize the GATT-inconsistent
measure of publishing a retaliation list, the statute mandates that the USTR take these
actions unilaterally within 30 days of a panel or Appellate Body report being adopted.
Specifically, Section 304(a)(2)(A)(i) requires the USTR not only to determine unilaterally
whether another country is violating the WTO rights of the United States599 but also, if
such a violation is found, to determine what she proposes to do about it by "30 days after
the date on which the dispute settlement procedure is concluded".  According to Sec-
tion 304(c), this determination must be published in the Federal Register.  And even be-
fore she makes this determination, the USTR must generally "provide an opportunity
(after giving not less than 30 days notice thereof) for the presentation of views by inter-
ested persons, including a public hearing if requested by any interested person".600 Thus,
the USTR must formulate and publicize a threat of retaliation at the very latest within 30
days of the date of adoption of a panel or Appellate Body report.  In formulating her
threat, the USTR may choose among retaliatory measures, including the decision to:

"(A) suspend, withdraw, or prevent the application of, benefits of trade
agreement concessions …; [or] (B) impose duties or other import restric-
tions on the goods of, and, notwithstanding any other provision of law,
fees or restrictions on the services of, such foreign country for such time
as the Trade Representative determines appropriate".601

5.313 Korea contends that under the timetable in Section 304(a)(2), this mandatory an-
nouncement of retaliatory measures comes, at the latest, on the last day for a Member
adjudged by a panel or the Appellate Body not to be in compliance with its GATT/WTO
obligations to "inform the DSB of its intentions in respect of implementation of the rec-
ommendations and rulings of the DSB".602 If the USTR is satisfied with the opposing
Member's stated "intentions in respect of implementation", she will of course not need to
announce any retaliation, but if she is not so satisfied, she must, under Sec-
tion 304(a)(2)(A)(i), announce retaliatory measures.  This requirement forces the USTR to
act contrary to Article 21.5, which requires resort to the dispute settlement procedures of
the DSU whenever there is a disagreement as to "the consistency with a covered agree-
ment of measures taken to comply with recommendations and rulings" of a panel or the
Appellate Body.  Inasmuch as Article 21.5 allows 90 days (or possibly longer) for such a
proceeding, the USTR finds herself in the position of being required by a provision of
United States law to effectively retaliate against the noncompliant Member three months
(or more) before a DSU panel has had a chance to rule on whether the remedial measures
proposed by the noncompliant Member are or are not satisfactory.  To be sure, imple-
mentation of the threatened measures can then be held in abeyance for up to 180 days,603

but the threat has already been made, and, as elaborated above, much damage has already
been done.
5.314 Korea further argues that Article 21.5 proceedings may also arise at the conclu-
sion of the agreed reasonable period for a noncompliant Member to implement the rec-
ommendations of a panel or Appellate Body report.  The USTR may have been satisfied

                                                                                                              

599 Korea cites the EC argument that the provisions of DSU Article 23 "oblige the United States to
refrain from unilaterally determining whether another Member has denied rights or benefits under a
WTO agreement to the United States".
600 Section 304(b)(1)A), codified at 19 U.S.C. § 2414(b)(1)(A).
601 Section 301(c), codified at 19 U.S.C. § 2411(c).
602 DSU, Article  21.3.
603 Section 305(a)(2)(A), codified at 19 U.S.C. § 2415(a)(2)(A).
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with the proposed implementation in the period immediately following the adoption of the
panel or Appellate Body report, but it may become clear by the end of the implementation
period that the implementing Member has not lived up to its promises.  In such a case,
under the DSU, arbitration under Article 21.5 is the next step.  But Sections 301-310 do
not allow the USTR to wait for Article 21.5 proceedings to conclude before determining
and announcing retaliatory action.  Section 306(b)(2) requires that:

"If the measure or agreement referred to in subsection (a) concerns the
implementation of a recommendation made pursuant to dispute settlement
proceedings under the World Trade Organization, and the Trade Repre-
sentative considers that the foreign country has failed to implement it, the
Trade Representative shall make the determination in paragraph (1) [re-
specting further retaliatory action] no later than 30 days after the expira-
tion of the reasonable period of time provided for such implementation
under paragraph 21 of the Understanding on Rules and Procedures Gov-
erning the Settlement of Disputes …".604

As with the determination of a violation, governed by the schedule in Section 304(a)(2),
the determination of unsatisfactory implementation contemplated by Section 306(b)(2)
must be published in the Federal Register,605 and the USTR must provide public notice
and an opportunity for comment thereon.606 These provisions ensure that the scope and
content of any retaliation list will be well known long before the list is formally imple-
mented.

5.315 Korea alleges that the timing requirements of Sections 304 and 306 thus squarely
conflict with Article 21.5 of the DSU, which sets forth a detailed procedure for handling
disputes relating to implementation.  Sections 304 and 306 require unilateral threats of
retaliation at times when Article 21.5 provides for a multilateral arbitration process:

"Where there is disagreement as to the existence or consistency with a
covered agreement of measures taken to comply with the recommenda-
tions and rulings such dispute shall be decided through recourse to these
dispute settlement procedures, including wherever possible resort to the
original panel.  The panel shall circulate its report within 90 days after the
date of referral of the matter to it.  When the panel considers that it cannot
provide its report within this time frame, it shall inform the DSB in writ-
ing of the reasons for the delay together with an estimate of the period
within which it will submit its report".

Thus, if the United States objects to the manner in which another WTO Member is pro-
posing to implement the recommendations contained in a panel or Appellate Body report,
the DSU requires that the United States have recourse to 90 days (or more) of arbitration
before taking any further action, including specific threats of retaliation.

5.316 Korea argues that the United States unaccountably takes issue with this obvious
interpretation of Article 21.5, denying "that WTO Members are required to pursue a panel
under Article 21.5 whenever implementation is at issue".  Indeed, the United States argues

                                                                                                              

604 19 U.S.C. § 2416(b)(2).  Korea notes that Section 305(a) requires that the actions described in
this determination be implemented within 30 days unless "the Trade Representative determines that
substantial progress is being made, or that delay is necessary or desirable to obtain United States
rights or satisfactory solution with respect to the acts, policies, or practices that are the subject of the
action".  19 U.S.C. § 2415(a).
605 Section 304(c), codified at 19 U.S.C. 2414(c).
606 Section 304(b), codified at 19 U.S.C. § 2414(b).
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that "the DSB implicitly rejected this argument" by authorizing US retaliation in the Ba-
nanas dispute based only on the decision of Article 22.6 arbitrators.
5.317 In the view of Korea, this argument suffers from several serious flaws.  In the first
place, it is inconsistent with the United States' own prior interpretation of Article 21.5 as
the vehicle for resolving implementation disputes.  In the Statement of Administrative
Action accompanying transmission of the Uruguay Round agreements to the United
States Congress for approval, President Clinton indicated that:

"Current GATT procedures do not provide a method for resolving dis-
agreements over implementation of the report's recommendations.  Para-
graph 5 of Article 21 addresses this problem by providing that such dis-
putes will be decided under DSU procedures.  Wherever possible, the
panel convened to consider the disagreement will be the one that reviewed
the original complaint.  Panels normally must issue decisions in these
cases within 90 days of referral".607

5.318 Korea moreover states that the document cited by the United States, a Compila-
tion of Comments on the DSU by WTO Members,608 discloses no dissent from this fun-
damental understanding of Article 21.5; although several Members make suggestions
about how to strengthen or improve Article 21.5, there seems to be no dispute that Arti-
cle 21.5 prescribes the process for handling disputes about implementation.
5.319 Korea also points out that the US argument runs against the statement made by
the Chairman of the DSB at the January 29, 1999 meeting.  The DSB chairman stated that
"the solution to the banana matter would be totally without prejudice to future cases and
to the question of how to resolve the systemic issue of the relationship between Arti-
cle 21.5 and 22 of the DSU".609 Similarly, the panel in the Bananas case did not hold that
recourse to Article 21.5 procedures was optional any time a Member viewed measures
proposed by a noncompliant party as inconsistent with a covered agreement.  The deci-
sion in Bananas concerning Article 21.5 was quite explicitly limited to the unique situa-
tion presented in that case.

"In the special circumstances of this case . . . it is necessary to find a logi-
cal way forward that ensures a multilateral decision, subject to DSB scru-
tiny, of the level of suspension of concessions".610

The special circumstances of the EC – Bananas III case were that the United States did
not object to the EC's compliance measures until the "reasonable period" had expired,
thus making it impossible for the United States to comply with Article 21.5 while at the
same time completing its Article 22 proceeding concerning suspension of concessions
within the time specified in Article 22.6.  These circumstances will not be present in all
cases and cannot be present in cases, such as those described above, in which effective
retaliation must occur long before the expiration of the "reasonable period".

                                                                                                              

607 Message from The President of the United States transmitting The Uruguay Round Trade
Agreements, Texts of Agreements Implementing Bill, Statement of Administrative Action and Re-
quired Supporting Statements, September 27, 1994, at 1016.
608 Review of the DSU, Note by the Secretariat, Compilation of Comments Submitted by Mem-
bers - Rev. 3 of 12 December 1998, cited by the United States.
609 Minutes of DSB Meeting of 25, 28 and 29 January and 1 February 1999, WT/DSB/M/54, p. 31.
610 Arbitration under Article 22.6 of the DSU in European Communities - Regime for the Importa-
tion, Sale and Distribution of Bananas, dated 19 April 1999 (WT/DS27/ARB), para. 4.15. (empha-
sis added).
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5.320 Korea also stresses that finally, and most importantly, the interpretation now ad-
vocated by the United States would have the impermissible effect of reading Article 21.5
out of the DSU altogether.  If this Article does not govern "[w]here there is disagreement
as to the existence or consistency with a covered agreement of measures taken to comply
with the recommendations and rulings" of a panel or Appellate Body report, what possible
effect could it have? If, as the United States contends, the panel in the Bananas dispute
intimated that Article 21.5 need not serve this function, the panel was simply wrong and
need not be followed by this Panel.611 Such an interpretation of the DSU cannot be recon-
ciled with the most fundamental principles of treaty interpretation as codified in the Vi-
enna Convention on the Law of Treaties.  Article 31 of that treaty teaches that "A treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty in their context and in the light of its object and purpose".  The
ordinary meaning of 21.5 is that it prescribes 90 days of arbitration in the event of a dis-
pute over implementation.  An interpretation that denies this plain meaning—and in the
process renders the entire clause superfluous and meaningless—as does the position the
United States advocates, cannot be called a "good faith" interpretation.
5.321 In the view of Korea, rather, in the DSU, WTO Members have agreed upon a
mechanism for resolving disputes about implementation of panel or Appellate Body rec-
ommendations.  Article 21.5 is that mechanism.  Sections 301-310, and in particular Sec-
tions 304 and 306, outline timetables that mandate the USTR to announce retaliatory
measures in the event of an implementation dispute before the procedures contemplated
by Article 21.5 can possibly be completed.  Thus, Sections 301-310 deny to the United
States' trading partners, including Korea and the European Communities, the benefits of
DSU Article 21.5.
5.322 Korea further goes on to state that Article 23.1 of the Dispute Settlement Under-
standing obligates the United States to "have recourse to, and abide by, the rules and pro-
cedures of this Understanding" in "seek[ing] the redress of a violation of obligations or
other nullification or impairment of benefits under the covered agreements or an impedi-
ment to the attainment of any objective of the covered agreements".  As elaborated above,
Sections 301-310 require the USTR to act inconsistently with DSU procedures.  By re-
quiring the USTR to decide upon and publicize unilateral retaliatory action before there
has been time to conclude the arbitration contemplated in DSU Article 21.5, the aggres-
sive timetable set forth in Sections 301-310, and in particular Sections 304 and 306, pre-
vents the USTR from living up to the United States' promise.  This aspect of Sec-
tions 301-310 is clearly inconsistent with Article 23.1 of the DSU, and the United States
should be required to amend its law accordingly.

4. Conclusion
5.323 Korea concludes that for the foregoing reasons, it respectfully requests this Panel
to determine that unilateral threats of retaliation under Sections 301-310 of the United
States Trade Act of 1974 deny Korea and other WTO Members the benefits of Articles I
and XIII of GATT 1994 and Article 21 of the DSU, and violate Article 23 of the DSU.

                                                                                                              

611 Panel Report on India – Patents (US), op. cit., para. 7.30 ("[P]anels are not bound by previous
decisions of panels or the Appellate Body even if the subject matter is the same".).
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K. Thailand

1. Introduction
5.324 Thailand states that as Member of the World Trade Organization and trade part-
ner of the United States, it has substantial systemic interest in the present case.
5.325 In Thailand's view, the crux of the systemic issue here is multilateralism as basis
of international trade, a principle all Members of this Organization adhered to. This prin-
ciple is embodied in the preamble of the Agreement Establishing the World Trade Or-
ganization (WTO Agreement), defining its very object and purpose, which is to "develop
an integrated, more viable and durable multilateral trading system".612

5.326 Thailand goes on to state that in addition to this serious systemic concern, it has
been in the past target of decisions and determinations made under Sections 301-310 of
the Trade Act of 1974. In 1989, Thailand was placed by the US Government on the "Pri-
ority Watch List" (PWL), and in 1991 was named "Priority Foreign Country" (PFC) pur-
suant to the "Special 301" procedure. In 1994, after some intense negotiations and
changes in Thai domestic laws and regulations, Thailand was moved back to the PWL.
Thailand was subject in 1990 to a GATT litigation613 brought pursuant to a petition filed
under Section 301 procedure. Also, In December 1991 and in March 1992, the USTR
determined under Sections 301-310 that Thailand's acts, policies and practice related to
copyright and patent protection were "unreasonable" and "a burden on US commerce".
The matters were dropped by the United States only after Thailand agreed to carry out
changes to the relevant Thai legislation.
5.327 In response to the Panel's question, Thailand states that its experience serves to
illustrate Thailand's interest in the case at hand.  The fact that these events took place in
the context of the GATT does not affect Thailand's legal arguments in the present case,
which is valid for both the GATT and the WTO contexts.
5.328 Thailand underlines the situation where the United States made determinations
and/or took actions under the Trade Act of 1974 independently from the GATT dispute
settlement procedure.  This pattern of US unilateral acts can still happen under the WTO
system, since the provisions of the Trade Act 1974 mandating the US Government to do
so are still in force after the United States became Party to the WTO Agreement.
5.329 Thailand argues that the US Government has moreover indicated, upon becoming
WTO Member, its intention to use its authority under the Trade Act of 1974 to enforce
US rights vis-à-vis the other WTO Members out of the WTO, if it unilaterally considers
that the matter at hand does not "involve a Uruguay Round Agreement".614 This has been
confirmed in 1999 by the US President's Executive Order re-instituting the "Super 301
authority" and "Title VII authority".615

5.330 Thailand reiterates that these cases of US unilateral acts establish a pattern of
violation of the US obligations under the WTO Agreement, and should be taken into ac-
count by the Panel in its deliberation.

                                                                                                              

612 Preamble of the WTO Agreement, para. 5.
613 Panel Report on Thai –  Cigarettes, op. cit.
614 Statement of Administrative Action, op. cit., 2(b) Enforcement of US rights, pp. 364-367. Thai-
land notes that this Statement represents the US Administration's views regarding the interpretation
and application of the WTO Agreement both for the purpose of international law and the US domes-
tic laws.
615 USTR Press Release of 26 January 1999, (Thai Ex. 2).
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5.331 Thailand strongly believes that, in a true multilateral trading system, no WTO
Member can be judge and jury in its own dispute. The Dispute Settlement Body (DSB)
must be the exclusive forum for settling disputes between WTO Members relating to their
WTO rights and obligations, and the DSU must provides the exclusive rules and proce-
dures for such settlement.

2. Legal Arguments
5.332 Thailand submits, on the basis of the following, that the United States has acted
inconsistently with Article XVI:4 of the WTO Agreement, by failing to ensure the con-
formity of its Trade Act of 1974 with its obligations as provided in Articles 1, 3, 22 and
23 of the Understanding on Rules and Procedures Governing the Settlement of Disputes
(DSU); and that consequently the panel should recommend that the DSB request the
United States to bring its Trade Act of 1974 into conformity with its obligations under the
WTO Agreement.
5.333 Thailand reserves its rights with regard to any other points at issue which are not
discussed herein.
5.334 Thailand argues that under Section 304(a)(2)(A), in the case of investigation in-
volving a trade agreement, the USTR is required to determine whether the rights to which
the United States is entitled under the trade agreement are being denied on or before the
earlier of (i) the date that is 30 days after the date on which the dispute settlement proce-
dure is concluded, or (ii) the date that is 18 months after the date on which the investiga-
tion is initiated. Under Section 303(a)(1), the USTR is required to request consultations
with the foreign country concerned on the date on which an investigation is initiated un-
der Section 302.  The combined effect of these two provisions is that the USTR is re-
quired to make the determination at the latest 18 months after the request for consulta-
tions made by the United States.
5.335 In the view of Thailand, under the DSU, WTO dispute settlement proceedings can
take under normal circumstances as long as 19 months (9 months and 300 days) from the
beginning of the consultation process to be concluded. This breaks down as follows:

Consultations 60 days (DSU Article 4.7)

Establishment of panel 30 days (DSU Article 6.1)

(From date of request to date of establishment)

Determination of panel composition 30 days (DSU Article 8.7)

Panel proceedings 9 months (DSU Article 12.9)

(from establishment to circulation of report)

Adoption of panel report/Notice of appeal 60 days (DSU Article 16)

Appellate Review 90 days (DSU Article 17.5)

(From notification of appeal to AB report circulation)

Adoption of AB report by DSB 30 days (DSU Article 17.14)
Note: In this scenario, the period from the date of establishment of the panel to the
date of the adoption of the AB report is 9 months and 210 days, and does not ex-
ceed the maximum time frame as provided in DSU Article 20.

5.336 Thailand contends that both Sections 304(a)(2) and 303(a)(1) use the term "shall".
They mandate the USTR to determine whether the US WTO rights are being denied be-
fore the conclusion of the normal WTO dispute settlement proceedings. The USTR is thus
required to act inconsistently with DSU Article 23.2(a).
5.337 Thailand challenges the US allegation that the USTR may request WTO dispute
consultations prior to initiating a Section 302 investigation, "thereby allowing for the
DSB adoption of panel and Appellate Body findings within the 18-month period provided
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for under Section 304(a)(2)(A)".  This argument, however, must be rejected. The term
used by Section 303(a)(1) leave no room for any other understanding or interpretation:
WTO consultations must ("shall") be requested by the USTR on the same date as that on
which the relevant investigation is initiated under Section 302.616 The USTR simply can-
not violate this US domestic law provision.617

5.338 Thailand also rebuts the US further allegation that the USTR has "broad discre-
tion to issue any of a number of determinations which would not remotely conflict with
article 23.2(a)".  Thailand submits, on the contrary, that the content of the determination
is secondary. What counts is the possibility, on the domestic legal plane, for the USTR to
determine the WTO inconsistency of another Member. This possibility is in itself a viola-
tion of DSU Article 23.2(a). Such determination, moreover, is mandatory for the USTR.
Sections 304(a)(2)(A) and 303(a)(1), consequently, are inconsistent with DSU Arti-
cle 23.2(a).
5.339 Thailand further argues that where an Arbitration under DSU Article 22.6 deter-
mines that there is no nullification or impairment of US benefits under the WTO Agree-
ment or that the US-proposed retaliation measure exceeds the actual level of nullification
or impairment, Sections 306(b) and 305(a) still mandate the USTR to take action incon-
sistent with DSU Articles 22.7 and 23.2 (c).
5.340 Thailand contends that Section 306(b)(2) mandates the USTR to determine,
within 30 days after the expiration of the reasonable period of time under the DSU, what
retaliatory action "the US shall take under Section 301(a)" against a Member implement-
ing a recommendation made pursuant to the DSU. Section 305(a)(1) requires the USTR to
implement such action within 30 days after the determination is made.
5.341 Thailand further alleges that Section 306(b)(2) and Section 305(a)(1) remain
mandatory618 for the USTR even in the case that an arbitration is appointed under DSU
Article 22.6 to consider the level of suspension of concessions or other obligations pro-
posed, and that such arbitration determines that there is no nullification or impairment of
US benefits under the WTO Agreement, or that the US-proposed retaliation measure ex-
ceeds the actual level of nullification and impairment. In this case, the USTR is required
by Section 305(a)(1) to implement the action already determined under Section 306(b)(2),
notwithstanding the content of the arbitrator's decision.619

5.342 Thailand adds that it has supplied the Panel with the rationale supporting its legal
opinion.  Thailand, however, is not in a position, nor is it entitled, to give the Panel the
rationale or the motive behind the USTR's reduction of the level of retaliation into con-
formance to the Arbitrators' decision in Banana III case..
5.343 Thailand contends that the legality of the said USTR's act, vis-à-vis the US Trade
Act of 1974, depends on the meaning of the relevant provisions of the legislation, which
under the US constitutional system can only be ascertained through an authoritative, judi-
cial, interpretation of those provisions.

                                                                                                              

616 Thailand notes that the 60 day consultation period under DSU Article 4.7 begins on the date of
receipt of such request. In practice, this means that a further delay may be added to the normal 19
month period of proceedings.
617 Thailand notes that the United States indicated that the USTR "has in fact done so" in many
cases.
618 Thailand notes that both provisions use the term "shall".
619 Thailand points out that in the EC – Bananas III case, the USTR nevertheless reduced the level
of retaliation in order to conform to the Arbitrators' decision. See WT/DS27/49, dated 9 April 1999.
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5.344 In the view of Thailand, if, in accordance with an authoritative interpretation un-
der the US legal system, the USTR's act mentioned above is found to be inconsistent with
the Trade Act of 1974, then it is the Act itself that is in violation of the WTO Agreement.
5.345 According to Thailand, since it is the United States that invokes the exceptions
under Section 301(a)(2) to justify its claim, the onus of proof rests with the United States.
5.346 Thailand further argues that Section 306(b)(2) and Section 305(a)(1) therefore
violate DSU Article 22.7 which provides that suspension of concessions and other obli-
gations must be "consistent with the decision of the arbitrator". They also violate DSU
Article 23.2(c) which requires the retaliating party to "follow the procedures set forth in
Article 22 to determine the level of suspensions of concessions or other obligations".
5.347 Thailand recalls the US allegation that the exceptions set forth in Sec-
tion 301(a)(2) allow the USTR to act consistently with an Article 22.6 Arbitrators' deci-
sion.  Section 301(a)(2)(A) provides that the USTR is not required to take action in any
case in which "the Dispute Settlement Body … has adopted a report …" (emphasis
added) that the rights of the United States under a trade agreement are not being denied or
that US trade agreement benefits are not being denied, nullified or impaired.
5.348 In the view of Thailand, Section 301(a)(2)(A), however, is not applicable to the
case at hand. The decision of an arbitrator appointed under DSU Article 22.6 is not, and
cannot be  considered as, a "report" in the sense of Section 301(a)(2)(A); and the DSU
does not require such arbitrator's decision to be "adopted" by the Dispute Settlement
Body.  This has been confirmed by the recent WTO practice in the EC – Bananas III case,
where the DSB agreed to grant, pursuant to the US request, authorization to suspend con-
cessions and related obligations under GATT 1994, consistent with the decision of the
Arbitrators, without adopting the said decision.620

5.349 Thailand recalls that the United States also invokes other exceptions under Sec-
tion 301(a)(2) to justify its claim that the USTR may act consistently with an Article 22.6
Arbitrators' decision reducing the level of US-proposed retaliation or denying the US the
right to retaliate. These are exceptions when the USTR finds that action would have an
adverse impact on the US economy or would cause serious harm to national security.621

The United States, however, fails to establish that, according to the authoritative (judicial)
interpretation of these provisions under the US legal system, these exceptions are applica-
ble to the case (of a decision by an Article 22.6 arbitrator reducing the level of
US-proposed retaliation or denying the United States the right to retaliate). The US claim
is merely based on an interpretation by the US Government of Section 301.  In the US
domestic legal system, as in any known legal system, the Judiciary is by no means bound
by the Executive Branch interpretations of legal provisions. The applicability of these
provisions is all the more questionable here because of their imprecise terms. Sec-
tion 301(a)(2)(B)(iv), in particular, is limited to "extraordinary cases" only.
5.350 Thailand adds that ascertaining the meaning of the Trade Act of 1974 provisions,
in accordance with the authoritative interpretation under the US legal system,622 is not
only within the mandate of the Panel, but also fundamental for carrying out this mandate,
which is to determine the conformity, or non-conformity, of this legislation with the US
obligations under the WTO Agreement.

                                                                                                              

620 Dispute Settlement Body, Minutes of the Meeting held on 19 April 1999, WT/DSB/M/59, 3
June 1999, p.11.
621 Thailand points out that these exceptions are provided for in Section 301(a)(2)(B)(iv) and (v).
622 Thailand alternatively points out "to use the US wording, 'as interpreted in accordance with the
domestic law of the Member'."
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5.351 Thailand further argues that the Trade Act of 1974 is a legislation that empowers
and mandates the US Government to act in a certain manner within the limits and scope
provided therein. Because its terms are vague as to the extent of the power given the US
Executive, one must be all the more cautious about its interpretation. In particular, the
panel should not base its deliberation on the US Executive's own interpretation of this
legislation, at least to the extent involving judgment of the legality of US Government's
acts  vis-à-vis the legislation itself. In any State of law, a power conferred to State offi-
cials is not without limit or purpose. It is impossible to prevent Abus de pouvoir or exces
de pouvoir if one is judge of one's own acts. Nemo jus sibi dicere potest - No one can
declare the law for himself/herself.
5.352 In the view of Thailand, in the absence of authoritative interpretation, i.e. if the
United States fails to establish what it claims, there is a doubt as to whether the Trade Act
of 1974 is consistent with the WTO Agreement.  In view of the vagueness of this Legisla-
tion's terms, doubts deprive the other Members from predictability and security, the very
objective of the DSU,623 and cannot be permitted under the WTO system.
5.353 Thailand further states that the same argument is valid for rejecting the US claim
regarding the discretion granted the US President under Section 301(a)(1) to "direct" the
USTR action. Again, the United States fails to establish that, according to an authoritative
interpretation of this provision under the US law, the discretion granted the US President
allows him or the USTR to act inconsistently with Section 306(b)(2) and 305(a)(1).
5.354 Thailand also contends that it would be insufficient for the United States to in-
voke in this respect Section 305(a)(2) regarding the possibility for the USTR to delay, in
certain cases, the implementation of action by up to 180 days. What is violating the US
obligations here is not the timing of such implementation, but the action to be imple-
mented itself.
5.355 Thailand further contends that the Trade Act of 1974 provides for determinations
to be made and actions to be taken against a WTO Member without recourse by the
United States to the DSU rules and procedures. This is the case when the US Government
unilaterally considers that the matter at issue falls outside the scope or the disciplines of
the WTO Agreement.624

5.356 In the view of Thailand, the WTO dispute settlement system is a "central element
in providing security and predictability to the multilateral system", and "serves to preserve
the rights and obligations of Members" under the WTO Agreement.625 The rules and pro-
cedures of the DSU "shall apply to consultations and the settlement of disputes between
Members concerning their rights and obligations" under the WTO Agreement.626 Mem-
bers seeking "the redress of a violation of obligations or other nullification or impairment
of benefits" under the WTO Agreement "shall have recourse to, and abide by, the rules
and procedures" of the DSU.627 The ordinary meaning of these provisions in their context
is clear: the DSU provides the  exclusive rules and procedures for settling all disputes
concerning the rights and obligations of WTO Members.
5.357 Thailand notes that in accordance with the above provisions, any dispute between
WTO Members regarding a determination whether a matter concerns the rights and obli-

                                                                                                              

623 DSU Article 3.2.
624 Thailand cites Statement of Administrative Action, Uruguay Round Agreements Act: Enforce-
ment of US Rights.
625 DSU, Article 3.2.
626 DSU, Article 1.1.
627 DSU, Article 23.1.
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gations of a WTO Members falls under the scope of the DSU, and must be settled in ac-
cordance with the DSU rules and procedures. Sections 301, 304 and 305, however, man-
date628 the USTR to determine unilaterally that a matter does not involve WTO rights and
obligations, and mandate action to be taken by the USTR on that basis irrespective of the
rules and procedures of the DSU.
5.358 Thailand argues that Sections 301, 304 and 305 consequently deprive the WTO
Members of any security or predictability they might legitimately expect from a
rules-based multilateral trading system. This leads to a paradoxical situation: for a unilat-
erally alleged non-violation of WTO obligations, a Member may see their WTO rights
violated by the most powerful Member of the WTO on the basis of a domestic legislation
of the latter, without the protection of the DSU rules and procedures. A protection that
would have been available had the concerned Member been in violation of their WTO
obligations. In this case, the Member will have no alternative but to challenge the US
sanction measure before the DSB. The process is, however, time-consuming, and in any
case much damage will have already been done.
5.359 Thailand concludes that the Trade Act of 1974 is thus not only inconsistent with
DSU Articles 1.1, 3.2 and 23.1, but also at variance with the very object and purpose of
the WTO Agreement
5.360 Thailand emphasizes that the types of action prescribed by Section 301(c) consti-
tute violations of the WTO rights of the target country. In the case of disputes involving
trade in goods, in particular, the USTR is mandated by Sections 301, 304 and 305 to im-
pose duties, fees or restrictions that violate the GATT 1994 provisions, including Arti-
cles I, II, III, VIII and XI thereof. As already demonstrated above, where the United
States unilaterally determines that the matter falls outside the scope or the disciplines of
the WTO Agreement, Sections 301, 304 and 305 mandate the USTR to implement these
WTO-inconsistent actions irrespective of the DSU proceedings, and in the absence of an
authorization by the DSB. Sections 301, 304 and 305 are therefore inconsistent with Arti-
cles 22.6, 22.7 and 23.2(c) of the DSU.
5.361 Thailand, in response to the Panel's question as to whether an official US state-
ment binding in international law that the US government will not exercise its discretion
in a way contrary to WTO rule remove the WTO inconsistency of Sections 301-10 on the
assumption that the USTR and the President have the direction to avoid determinations
and actions contrary to WTO rules in all circumstances, and that, nevertheless, Sec-
tions 301-310 were found inconsistent with WTO rules, states that in this scenario, Sec-
tions 301-310 are "found to be inconsistent with WTO rules". Since these provisions are
of legislative nature, an official US Government statement will not remove the inconsis-
tency. As Member of the WTO, the US must, under international law, bring Sec-
tions 301-310 into conformity with the WTO Agreement by either amending them or
abolishing them.

VI. INTERIM REVIEW

6.1 Our interim report was sent to the parties on 12 October 1999.  On 26 Octo-
ber 1999 both the European Communities ("EC") and the United States ("US") re-
quested us to review, in accordance with Article 15.2 of the DSU, precise aspects of
the interim report.  Neither the EC nor the US requested a further meeting.

                                                                                                              

628 Thailand points out that Sections 304(a)(1), 305 (a)(1) and 301(a)(1) all use the term "shall".
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6.2 What follows is a discussion of the arguments made at the interim review
stage as required by Article 15.3 of the DSU.
6.3 The EC made two comments.  First, it submitted that the findings part of the
interim report did not contain a clear description of the legal claims and arguments of
the EC that were before the Panel.  The EC referred to a summary of the main legal
grounds supporting its claims that was incorporated in the EC rebuttal submission.
The EC believed that it is necessary for the clarity and the better understanding of the
Panel Report that these main legal arguments be inserted at the appropriate place in
the findings part of our Report.  We did so by adding what are now paragraphs
7.4-7.6 of our Report.
6.4 Second, in respect of what is now footnote 707 of our Report, the EC pointed
out that while it is correct that it did not request the Panel to make a decision on the
relationship between Articles 21.5 and 22 of the DSU, the EC has clarified in the
second paragraph of its response to Panel Question 23 that

"the WTO consistency of Sections 301-310 must be assessed against
all the provisions quoted in the Panel’s terms of reference, including
Article 21.5 of the DSU on its own".

The EC submitted that the Panel's terms of reference included, together with Article
23, also inter alia Article 21 of the DSU and that the EC claim of violation by Sec-
tion 306 of Article 21.5 is inextricably related to the issue of compliance with Article
23.2(c), which in turn is, as the Panel itself has recognized in what is now paragraph
7.44 of the Report, "specifically linked to, and has to be read together with and sub-
ject to, Article 23.1".  The EC further referred to the fact that it also stated in its re-
sponse to Panel Question 23 that

"[t]he interpretation of Article 22 of the DSU is logically and legally a
distinct issue to be addressed by the Panel separately, if necessary".

6.5 On these grounds, the EC pointed out that the earlier version of what is now
footnote 707 of our Report does not fully reflect the EC’s position before the Panel
and that as a matter of fact, the EC has clearly requested the Panel to rule on the
compatibility of the deadlines contained in Section 306 with Article 21.5 of the DSU.
6.6 We added the elements referred to by the EC in footnote 707 and also ad-
dressed them there.  We slightly redrafted paragraph 7.169 of our Report.  On the
deadlines in Section 306 and Articles 21.5 and 22, we recall that we addressed those
in paragraphs 7.145, 7.180 and footnote 720 of our Report.  They fall within our
mandate as elements relevant for an assessment of the EC claims under Article 23.
6.7 The US expressed the view that the Panel’s ultimate finding on the
WTO-consistency of Sections 301-310 is correct and also generally agreed with the
Panel’s factual findings and its reasoning.
6.8 The US had concerns, however, with certain aspects of the Panel’s legal rea-
soning, in particular with respect to the Panel's treatment of the manda-
tory/discretionary distinction in GATT/WTO jurisprudence.  The US requested that
the Panel reconsider and modify its legal reasoning on the fundamental question of
whether there may be a violation of Article 23 by a measure which does not preclude
WTO-inconsistent action, but which does not actually command a WTO violation.
The US reiterated its view that there is no credible and coherent means of drawing
legal distinctions among measures which do not preclude a WTO violation, and that
it could create substantial unpredictability in the interpretation of a Member’s WTO
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obligations if there is a blurring of the heretofore firm line drawn in the jurispru-
dence that only legislation mandating a violation of a WTO obligation actually vio-
lates that obligation.  On that ground, the US asked the Panel to find that the statu-
tory language of Sections 304 and 306, when considered in isolation, does not create
a prima facie violation of Article 23.2(a) because that language does not preclude a
determination of inconsistency.
6.9 As a result of this US comment, we added the last four sentences of what is
now paragraph 7.54 of our Report and slightly reworded paragraph 7.93.  We also
added two new footnotes: footnote 658 and footnote 675.  We stress once again that
our Report does not overturn the classical test in the pre-existing jurisprudence that
only legislation mandating a WTO inconsistency or precluding WTO consistency,
can, as such, violate WTO provisions.  On the contrary, we have followed this tradi-
tional distinction and found that the statutory language of Section 304 precludes con-
sistency with Article 23.2(a), the way we read it.  The resulting prima facie violation
of legislation that "merely" reserves the right for WTO inconsistent action in a given
dispute is specific, first, to Member obligations under Article 23 - and its pivotal role
in the DSU as an element strengthening the wider multilateral trading system – and,
second, the many case-specific circumstances we referred to in our Report, peculiar
to Section 304 and the US more generally.
6.10 The US also asked us to reconsider our finding, in what is now paragraph
7.146, that Section 306 "considerations" are "determinations" for purposes of Article
23.2(a).  The US did so on the ground that Article 22 of the DSU affirmatively re-
quires Members to request suspension of concessions within 30 days of the expiry of
the reasonable period of time, and that the USTR must therefore make a judgment –
must "consider" – whether implementation has taken place as a prerequisite to exer-
cising its rights under Article 22.  The US submits that the Section 306 "considera-
tion" represents no more than a belief necessary to the pursuit of dispute settlement
procedures.  For these reasons, the US requested the Panel to find that Section 306
does not violate Article 23.2(a) because it does not provide for a "determination"
within the meaning of Article 23.2(a).
6.11 In response to this US comment, we revised the part of footnote 657 dealing
with the requirement that there be a "determination" of WTO inconsistency.  We also
expanded the reasoning in paragraph 7.146.
6.12 Finally, in reply to a US comment that the US-Australia agreement in the
Australia – Leather case was made with reference to footnote 6 of Article 4 of the
SCM Agreement, we added such reference in footnote 709.

VII. FINDINGS

A. Claims of the Parties
7.1 The claims of the parties may be summarized as follows.
7.2 The EC claims that by adopting, maintaining on its statute book and applying
Sections 301-310 of the 1974 Trade Act after the entry into force of the Uruguay
Round Agreements, the US has breached the historical deal that was struck in Marra-
kech between the US and the other Uruguay Round participants.  According to the
EC, this deal consists of a trade-off between, on the one hand, the practical certainty
of adoption by the Dispute Settlement Body ("DSB") of panel and Appellate Body
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reports and of authorization for Members to suspend concessions – in the EC's view,
an explicit US request – and, on the other hand, the complete and definitive aban-
doning by the US of its long-standing policy of unilateral action.  The EC submits
that the second leg of this deal, which is, in its view, the core of the present Panel
procedure, has been enshrined in the following WTO provisions:  Articles 3, 21, 22
and, most importantly, 23 of the DSU and Article XVI:4 of the WTO Agreement.
7.3 The EC claims, more particularly, that

(a) inconsistently with Article 23.2(a) of the DSU:
- Section 304 (a)(2)(A) requires the US Trade Representative

("USTR") to determine whether another Member denies US
rights or benefits under a WTO agreement irrespective of
whether the DSB adopted a panel or Appellate Body finding
on the matter; and

- Section 306 (b) requires the USTR to determine whether a rec-
ommendation of the DSB has been implemented irrespective
of whether proceedings on this issue under Article 21.5 of the
DSU have been completed;

(b) inconsistently with Article 23.2(c) of the DSU:
- Section 306 (b) requires the USTR to determine what further

action to take under Section 301 in case of a failure to imple-
ment DSB recommendations; and

- Section 305 (a) requires the USTR to implement that action,
and this in both instances, irrespective of whether the procedures set
forth in Articles 21.5 and 22 of the DSU have been completed; and

(c) Section 306 (b) is inconsistent with Articles I, II, III, VIII and XI of
GATT 1994 because, in the case of disputes involving trade in goods,
it requires the USTR to impose duties, fees or restrictions that violate
one or more of these provisions.

7.4 The EC submits that Sections 301-310, on their face, mandate unilateral ac-
tion by the US authorities in breach of Article 23 of the DSU and consequently of
Articles I, II, III, VIII and XI of the GATT 1994.  According to the EC, this is true
both under the former GATT 1947 standards concerning mandatory versus discre-
tionary legislation and the present standards under the GATT 1994 and the WTO
Agreement which the EC considers the relevant sources of law applicable after the
entry into force of the WTO agreements. The EC arguments on the issue of the stan-
dards applicable to determine whether legislation is genuinely discretionary are con-
tained in the descriptive part of this Report.629

7.5 In addition, the EC argues that Sections 301-310 - even if they could be inter-
preted to permit the USTR to avoid WTO-inconsistent determinations and actions -
cannot be regarded as a sound legal basis for the implementation of the US obliga-
tions under the WTO.  For the EC, the lack of this "sound legal basis" produces a
situation of threat and legal uncertainty against other WTO Members and their eco-

                                                                                                              

629 See paras. 4.196-4.214, 4.233-4.244, 4.250-4.263 and 4.295-4.299 of this Report.
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nomic operators that fundamentally undermines the "security and predictability" of
the multilateral trading system.
7.6 The EC submits, furthermore, that Sections 301-310 are not in conformity
with US obligations under the WTO since they are an expression of a deliberate pol-
icy creating a pattern of executive action which is biased against WTO-conformity.
According to the EC, even if Sections 301-310 could be interpreted to provide the
USTR with a legal basis for the implementation of US obligations under the WTO,
they could not be considered to be in conformity with WTO law within the meaning
of Article XVI.4 of the WTO Agreement.
7.7 On these grounds, the EC requests us to rule that the US, by failing to bring
the Trade Act of 1974 into conformity with the requirements of Article 23 of the
DSU and Articles I, II, III, VIII and XI of the GATT 1994, acted inconsistently with
its obligations under those provisions and under Article XVI:4 of the WTO Agree-
ment and thereby nullifies or impairs benefits accruing to the EC under the DSU,
GATT 1994 and the WTO Agreement.
7.8 The EC, finally, asks us to recommend that the DSB request the US to bring
its Trade Act of 1974 into conformity with its obligations under the DSU, GATT
1994 and the WTO Agreement.
7.9 The US responds that the EC has brought a political case that is in search of a
legal argument.  It submits that the EC is not entitled to prevail in this dispute on the
basis of a series of assumptions adverse to the US, assumptions both with respect to
the decisions the USTR can make under Sections 301-310 and with respect to panel,
Appellate Body and DSB meeting schedules.  According to the US, Sections
301-310 permit the US to comply with DSU rules and procedures in every case:
Section 304 permits the USTR to base his or her determinations on adopted panel
and Appellate Body findings in every case; and Sections 305 and 306 permit the
USTR, in every case, to request and receive DSB authorization to suspend conces-
sions in accordance with Article 22 of the DSU.  The US concludes that it fully
meets its WTO obligations in this respect.

B. Preliminaries

1. Relevant Provisions of the WTO and of Sections 301-310 of
the US trade Act

7.10 In Annex I of this Report we reproduce for the convenience of the reader the
provisions of Sections 301-310 as they were submitted to us in Exhibit 1 to the US
submissions, as well as those provisions of the WTO to which frequent reference is
made in this Report.

2. The Panel's Mandate
7.11 The political sensitivity of this case is self-evident.  In its submissions, the US
itself volunteered that Sections 301-310 are an unpopular piece of legislation.  In
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addition to the EC, twelve of the sixteen third parties expressed highly critical views
of this legislation.630

7.12 Our function in this case is judicial.  In accordance with Article 11 of the
DSU, it is our duty to "make an objective assessment of the facts of the case and the
applicability of and conformity with the relevant covered agreements, and make such
other findings as will assist the DSB in making the recommendations or in giving the
rulings provided for in the covered agreements".631

7.13 The mandate we have been given in this dispute is limited to the specific EC
claims set out in Section VII.A above.  We are not asked to make an overall assess-
ment of the compatibility of Sections 301-310 with the WTO agreements.  It is not
our task to examine any aspects of Sections 301-310 outside the EC claims.  We are,
in particular, not called upon to examine the WTO compatibility of US actions taken
in individual cases in which Sections 301-310 have been applied.  Likewise, we have
not been asked to address the WTO consistency of those provisions in Section
301-310 relating to determinations and actions taken by the USTR that do not con-
cern the enforcement of US rights under the WTO Agreement, including the provi-
sions authorizing the USTR to make a determination as to whether or not a matter
falls outside the scope of the WTO agreements.632

3. Fact Finding:  Rules on Burden of Proof and Interpretation
of Domestic Legislation

(a) Burden of Proof – General
7.14 Part of our task in accordance with Article 11 of the DSU is to make factual
findings.  We are guided in this matter, as well as others, by the jurisprudence of the
Appellate Body.  In accordance with this jurisprudence, both parties agreed that it is
for the EC, as the complaining party, to present arguments and evidence sufficient to
establish a prima facie case in respect of the various elements of its claims regarding
the inconsistency of Sections 301-310 with US obligations under the WTO.  Once
the EC has done so, it is for the US to rebut that prima facie case.  Since, in this case,
both parties have submitted extensive facts and arguments in respect of the EC
claims, our task will essentially be to balance all evidence on record and decide
whether the EC, as party bearing the original burden of proof, has convinced us of
the validity of its claims.  In case of uncertainty, i.e. in case all the evidence and ar-
guments remain in equipoise, we have to give the benefit of the doubt to the US as
defending party.
7.15 We note, in addition, that the party that alleges a specific fact – be it the EC
or the US – has the burden to prove it.  In other words, it has to establish a prima
facie case that the fact exists.  Following the principles set out in the previous para-
graph, this prima facie case will stand unless sufficiently rebutted by the other party.

                                                                                                              

630 See Section V of this Report.  Four third parties expressed no opinion in respect of this dispute.
631 Hereafter we refer to the "covered agreements" as those WTO agreements at issue in this dis-
pute.
632 Answering Panel Question 43, the EC explicitly confirmed these limitations on the claims before
us.   See para. 4.634 of this Report.
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7.16 The factual findings in this Report were reached applying these principles.
Of course, when it comes to deciding on the correct interpretation of the covered
agreements a panel will be aided by the arguments of the parties but not bound by
them; its decisions on such matters must be in accord with the rules of treaty inter-
pretation applicable to the WTO.

(b) Examination of Domestic Legislation
7.17 In respect of the examination of domestic law by WTO panels, both parties
referred to the India – Patents (US) case.  There the Appellate Body stated that "[i]t
is clear that an examination of the relevant aspects of Indian municipal law … is
essential to determining whether India has complied with its obligations under Arti-
cle 70.8(a) [of the TRIPS Agreement].  There was simply no way for the Panel to
make this determination without engaging in an examination of Indian law".633

7.18 In this case, too, we have to examine aspects of municipal law, namely Sec-
tions 301-310 of the US Trade Act of 1974.  Our mandate is to examine Sections
301-310 solely for the purpose of determining whether the US meets its WTO obli-
gations.  In doing so, we do not, as noted by the Appellate Body in India – Patents
(US)634, interpret US law "as such", the way we would, say, interpret provisions of
the covered agreements.  We are, instead, called upon to establish the meaning of
Sections 301-310 as factual elements and to check whether these factual elements
constitute conduct by the US contrary to its WTO obligations.  The rules on burden
of proof for the establishment of facts referred to above also apply in this respect. 635

7.19 It follows that in making factual findings concerning the meaning of Sections
301-310 we are not bound to accept the interpretation presented by the US.  That
said, any Member can reasonably expect that considerable deference be given to its
views on the meaning of its own law.
7.20 We note, finally, that terms used both in Sections 301-310 and in WTO pro-
visions, do not necessarily have the same meaning.  For example, the word "determi-
nation" need not always have the same meaning in Sections 304 and 306 as it has in
Article 23.2(a) of the DSU.  Thus, conduct not meeting, say,  the threshold of a "de-
termination" under Sections 304 and 306, is not by this fact alone precluded from
meeting the threshold of a "determination" under Article 23.2(a) of the DSU.  By
contrast, the fact that a certain act is characterized as a "determination" under do-
mestic legislation, does not necessarily mean that it must be construed as a determi-
nation under the covered agreements.636

                                                                                                              

633 Appellate Body Report on India – Patent Protection for Pharmaceutical and Agricultural
Chemical Products ("India – Patents (US)"), WT/DS50/AB/R (complaint by US), adopted 16 Janu-
ary 1998, para. 66.
634 Ibid.
635 In this respect, the International Court of Justice ("ICJ"), referring to an earlier judgment by the
Permanent Court of International Justice ("PCIJ") noted the following:  "Where the determination of
a question of municipal law is essential to the Court's decision in a case, the Court will have to weigh
the jurisprudence of the municipal courts, and 'If this is uncertain or divided, it will rest with the
Court to select the interpretation which it considers most in conformity with the law' (Brazilian
Loans, PCIJ, Series A, Nos. 20/21, p. 124)" (Elettronica Sicula S.p.A. (ELSI), Judgment, ICJ Re-
ports 1989, p. 47, para. 62).
636 See footnote 657 and para. 7.146 below.
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4. Rules of Treaty Interpretation
7.21 Evaluating the conformity of Sections 301-310 with US obligations under the
WTO requires interpretation of several provisions of the covered agreements.  Article
3.2 of the DSU directs panels to clarify WTO provisions "in accordance with cus-
tomary rules of interpretation of public international law".  Articles 31 and 32 of the
Vienna Convention on the Law of Treaties ("Vienna Convention") have attained the
status of rules of customary international law.  In recent years, the jurisprudence of
the Appellate Body and WTO panels has become one of the richest sources from
which to receive guidance on their application.  The principal provision of the Vi-
enna Convention in this respect provides as follows:

"A treaty shall be interpreted in good faith in accordance with the or-
dinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose".637

7.22 Text, context and object-and-purpose correspond to well established textual,
systemic and teleological methodologies of treaty interpretation, all of which typi-
cally come into play when interpreting complex provisions in multilateral treaties.
For pragmatic reasons the normal usage, and we will follow this usage, is to start the

                                                                                                              

637 Articles 31 and 32 of the Vienna Convention read as follows:
"Article 31

General rule of interpretation
1. A treaty shall be interpreted in good faith in accordance with the ordinary

meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise,
in addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made
between all the parties in connexion with the conclusion of the
treaty;
(b) any instrument which was made by one or more parties
in connexion with the conclusion of the treaty and accepted by
the other parties as an instrument related to the treaty.

3. There shall be taken into account together with the context:
(a) any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its provisions;
(b) any subsequent practice in the application of the treaty
which establishes the agreement of the parties regarding its inter-
pretation;
(c) any relevant rules of international law applicable in the
relations between the parties.

4. A special meaning shall be given to a term if it is established that the par-
ties so intended.

Article 32
Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the pre-
paratory work of the treaty and the circumstances of its conclusion, in order to con-
firm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable".
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interpretation from the ordinary meaning of the "raw" text of the relevant treaty pro-
visions and then seek to construe it in its context and in the light of the treaty's object
and purpose.  However, the elements referred to in Article 31 – text, context and
object-and-purpose as well as good faith – are to be viewed as one holistic rule of
interpretation rather than a sequence of separate tests to be applied in a hierarchical
order.  Context and object-and-purpose may often appear simply to confirm an inter-
pretation seemingly derived from the "raw" text.  In reality it is always some context,
even if unstated, that determines which meaning is to be taken as "ordinary" and fre-
quently it is impossible to give meaning, even "ordinary meaning", without looking
also at object-and-purpose.638 As noted by the Appellate Body:  "Article 31 of the
Vienna Convention provides that the words of the treaty form the foundation for the
interpretive process:  'interpretation must be based  above all upon the text of the
treaty'".  It adds, however, that "[t]he provisions of the treaty are to be given their
ordinary meaning in their context.  The object and purpose of the treaty are also to be
taken into account in determining the meaning of its provisions".639

5. General Description of the Operation of Sections 301-310
7.23 It is difficult to appreciate the claims and counterclaims of the parties without
a general understanding of the operation of Sections 301-310.  Consequently, in An-
nex II we provide a brief overview as an aid to the readers of this Report.  This over-
view is of a non-binding nature and does not have the status of a factual finding by
this Panel. It was prepared following consultations with the parties as part of the
descriptive part of this Report.

                                                                                                              

638 As noted by the International Law Commission (ILC) – the original drafter of Article 31
of the Vienna Convention – in its commentary to that provision:

"The Commission, by heading the article 'General Rule of Interpretation' in the
singular and by underlining the connexion between paragraphs 1 and 2 and again
between paragraph 3 and the two previous paragraphs, intended to indicate that
the application of the means of interpretation in the article would be a single
combined operation.  All the various elements, as they were present in any given
case, would be thrown into the crucible and their interaction would give the le-
gally relevant interpretation.  Thus [Article 31] is entitled 'General rule of inter-
pretation' in the singular, not 'General rules' in the plural, because the Commis-
sion desired to emphasize that the process of interpretation is a unity and that the
provisions of the article form a single, closely integrated rule" (Yearbook of the
ILC, 1966, Vol. II, pp. 219-220).

See also, Sinclair, I., The Vienna Convention on the Law of Treaties, 2nd Edition,
Manchester University Press, 1984, p. 116:

"Every text, however clear on its face, requires to be scrutinised in its context
and in the light of the object and purpose which it is designed to serve. The con-
clusion which may be reached after such a scrutiny is, in most instances, that the
clear meaning which originally presented itself is the correct one, but this should
not be used to disguise the fact that what is involved is a process of interpreta-
tion".

639 Appellate Body report on Japan – Taxes on Alcoholic Beverages ("Japan – Alcoholic Bever-
ages"),  WT/DS8/AB/R, adopted 1 November 1996, pp. 11-12.
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6. The Measure in Question and the Panel's General
Methodology

7.24 Our mandate in this case is to evaluate the conformity of Sections 301-310
with the relevant WTO provisions as outlined in the terms of reference.  When
evaluating the conformity of national law with WTO obligations in accordance with
Article XVI:4 of the WTO Agreement640 account must be taken of the wide-ranging
diversity in the legal systems of the Members.  Conformity can be ensured in differ-
ent ways in different legal systems.  It is the end result that counts, not the manner in
which it is achieved.  Only by understanding and respecting the specificities of each
Member's legal system, can a correct evaluation of conformity be established.
7.25 Sections 301-310 display some features, common in several jurisdictions, that
are typical of much modern complex economic and regulatory legislation.  Fre-
quently the Legislator itself does not seek to control, through statute, all covered
conduct.  Instead it delegates to pre-existing or specially created administrative agen-
cies or other public authorities, regulatory and supervisory tasks which are to be ad-
ministered according to certain criteria and within discretionary limits set out by the
Legislator.  The discretion can be wide or narrow according to the will of the Legis-
lator.  Sections 301-310 are part of such a legislative scheme.
7.26 In evaluating the conformity of Sections 301-310 with the relevant WTO
provisions we must, thus, be cognizant of this multi-layered character of the national
law under consideration which includes statutory language as well as other institu-
tional and administrative elements.641 For convenience we will hereafter refer to Sec-
tions 301-310 comprising all of these elements as "the Measure in question".
7.27 The elements of this type of national law are, as is the case here, often insepa-
rable and should not be read independently from each other when evaluating the
overall conformity of the law with WTO obligations.  For example, even though the
statutory language granting specific powers to a government agency may be prima
facie consistent with WTO rules, the agency responsible, within the discretion given
to it, may adopt internal criteria or administrative procedures inconsistent with WTO
obligations which would, as a result, render the overall law in violation.642 The oppo-

                                                                                                              

640 Article XVI:4 provides as follows:  "Each Member shall ensure the conformity of its laws, regu-
lations and administrative procedures with its obligations as provided in the annexed Agreements".
641 The meaning of the term "laws" in Article XVI:4 of the WTO Agreement must accommodate the
very broad diversity of legal systems of WTO Members.  For present purposes, we are of the view
that the term "laws" is wide enough to encapsulate as one single measure the multi-layered  Sections
301-310.  In the alternative – i.e. in case the term "laws" should be said to cover statutory language
only – we would consider the non-statutory elements of Sections 301-310 that are of an institutional
or administrative nature to fall under the terms "regulations and administrative procedures" also
referred to in Article XVI:4.  Under this alternative approach as well, we would view it necessary –
given the special nature of the national law in question – to examine all elements under Sections
301-310 as one measure in order to correctly assess its overall conformity with WTO rules.
642 Similarly, the Appellate Body in US – Import Prohibition of Ceratin Shrimp and Shrimp Prod-
ucts ("US – Shrimp", WT/DS58/AB/R, adopted 6 November 1998, at paras. 160 and 186) first ex-
amined the US measure itself and found that it was provisionally justified under Article XX(g) of
GATT 1994.  However, it then found that the application of that very same measure, pursuant to
administrative guidelines and practice, constituted an abuse or misuse of the provisional justification
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site may be equally true:  though the statutory language as such may be prima facie
inconsistent, such inconsistency may be lawfully removed upon examination of other
administrative or institutional elements of the same law.
7.28 Accordingly, in examining the relevant provisions of Sections 301-310 we
first look at the statutory language itself, severed from all other elements of the law.
We then look at the other elements of Sections 301-310 which, in our view, consti-
tute an integral part of the Measure in question and make our final evaluation based
on all elements taken together.

C. The EC Claim that Section 304 is Inconsistent with Article 23.2(a)
of the DSU

1. Claims and Arguments of the Parties
7.29 The EC claims that Section 304 mandates the USTR to make a "unilateral"
determination on whether another WTO Member has violated US rights under the
WTO.  The EC submits that this determination by the USTR has to be made within
18 months after the initiation of an investigation under Section 302, a date that nor-
mally coincides with the request for consultations under the DSU.  According to the
EC, DSU procedures can, however, be assumed to take 19 ½ months.  The EC sub-
mits that, as a result of the 18 months deadline, the determination under Section 304
is required even if the DSB has not yet adopted a report with findings on the matter,
contrary to Article 23.2(a) of the DSU.
7.30 The US responds that nothing in Section 304 compels the USTR to make a
specific determination that US rights have been denied in the absence of panel or
Appellate Body findings, adopted by the DSB.  In its second submission, the US
goes even further and submits that since Section 304 determinations have to be made
on the basis of WTO dispute settlement proceedings pursuant to Section 304 (a)(1), a
determination that US rights have been denied before the adoption of DSB findings
is precluded.  According to the US, Section 304 only requires the USTR to "deter-
mine whether" – not to determine that – US rights have been denied.  In the US
view, the USTR has the discretion to determine that no violation has occurred, that
no violation has been confirmed by the DSB, that a violation will be confirmed on
the date the DSB adopts panel or Appellate Body findings or that the ongoing inves-
tigation must terminate.  The US also argues that the relevant period for DSU proce-
dures to be completed – from the request for consultations to the adoption of reports
by the DSB – is not 19 ½ months, as claimed by the EC, but 16 months and 20 days.

2. Preliminary Panel Findings in respect of the Statutory
Language of Section 304

7.31 As regards the statutory language of Section 304, we consider it sufficient to
make the following findings based upon examination of the text itself, the evidence

                                                                                                              

made available by Article XX(g) in the light of the chapeau of Article XX.  On these grounds it
concluded that the US measure read in this sense was in violation of GATT 1994.
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and arguments submitted to us in this respect as well as interpretation, where appli-
cable, of the relevant provisions of the WTO.

(a) First, as a matter of fact, we find that under the statutory language of
Section 304 (a)(2), the USTR is mandated, i.e. obligated in law, to
make a determination on whether US rights are being denied within
18 months after the request for consultations.643 This is a mandatory
feature of Section 304 in which the Legislature left no discretion to
the Executive Branch.644

(b) Second, as a matter of law, since most of the time-limits in the DSU
are either minimum time-limits without ceilings645 or maximum
time-limits that are, nonetheless, indicative only,646 DSU proceedings
– from the request for consultations to the adoption of findings by the
DSB647 – may take longer than 18 months and have in practice often
led to time-frames beyond 18 months.648 As a result, the USTR could

                                                                                                              

643 For purposes of this dispute, we assume that the 18 months time-limit is the earlier of the two
time-limits mentioned in Section 304, i.e. falls before the lapse of "30 days after the date on which
the dispute settlement procedure is concluded".
644 The US agrees that it cannot postpone the making of this determination.  In respect of Japan –
Measures Affecting Agricultural Products ("Japan – Agricultural Products"), adopted 19 March
1999, WT/DS76/AB/R and India – Patents (US), for example, the US – answering Panel Question
24 a) (as reflected in para. 4.586 of this Report) – stated that "the United States did not make formal
Section 304 determinations by the 18-month anniversary, but should have" (emphasis added).
645 Article 4.7 of the DSU, for example, provides for a minimum period of 60 days for consulta-
tions, unless there is agreement to the contrary or urgency in accordance with Article 4.8.
646 Article 12.8 refers to six months "as a general rule" for the timeframe between panel composi-
tion and issuance of the final report to the parties.  Article 12.9 provides that "[i]n no case should the
period from the establishment of the panel to the circulation of the report to the Members exceed
nine months" (emphasis added).  Article 17.5 states that "[a]s a general rule, the proceedings [of the
Appellate Body] shall not exceed 60 days".  It adds, however, that "[i]n no case shall the proceedings
exceed 90 days".  However, even this seemingly compulsory deadline has been passed in three cases so
far (United States – Restrictions on Imports of Cotton and Man-Made Fibre Underwear,
WT/DS24/AB/R, 91 days; European Communities – Measures Concerning Meat and Meat Prod-
ucts (Hormones) ("EC – Hormones"), WT/DS26/AB/R and DS48/AB/R, 114 days; and US –
Shrimp, op. cit., 91 days). Finally, Article 20 refers to 9 months – 12 months in case of an appeal –
"as a general rule" for the period between panel establishment and adoption of report(s) by the DSB.
647 When we refer hereafter to the exhaustion of DSU proceedings, we mean the date of adoption by
the DSB of panel and, as the case may be, Appellate Body reports on the matter.
648 In 17 cases out of the 26 cases which so far led to DSB recommendations, more than 18 months
lapsed between the request for consultations and the adoption of reports.  Eleven of these 17 cases
were brought by the US either as the sole complainant or a co-complainant:  European Communities
– Regime for the Importation, Sale and Distribution of Bananas ("EC - Bananas III", WT/DS27),
EC – Hormones (op. cit.), Japan – Measures Affecting Consumer Photographic Film and Paper
(WT/DS44), India – Patents (US) (op. cit.), European Communities/United Kingdom/Ireland –
Customs Classification of Certain Computer Equipment (WT/DS62, 67 and 68), Indonesia – Cer-
tain Measures Affecting the Automobile Industry (WT/DS54, 55, 59 and 64), Japan – Agricultural
Products (op. cit.), Korea – Taxes on Alcoholic Beverages (WT/DS75 and 84), Australia – Subsi-
dies Provided to Producers and Exporters of Automobile Leather (WT/DS106), India – Quantita-
tive Restrictions on Imports of Agricultural, Textile and Industrial Products (WT/DS90) and Can-
ada – Measures Affecting the Importation of Milk and the Exportation of Dairy Products
(WT/DS103, US complaint and WT/DS113, complaint by New Zealand).  The six other cases were:
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be obligated in certain cases brought by the US – and indeed in certain
cases has already been so obligated – to make a unilateral determina-
tion as to whether US rights are being denied before the completion of
multilateral DSU proceedings.

(c) Third, as a matter of fact, we find that even though the USTR is obli-
gated to make a determination within the 18 months time-frame, under
the broad discretion allowed under Section 304 there are no circum-
stances which would compel him or her to make a determination to
the effect that US rights under the WTO Agreement have been denied
– hereafter referred to as a "determination of inconsistency" – before
the exhaustion of DSU proceedings.
Section 304 (a) requires the USTR to determine whether US rights are
being denied within 18 months.   It does not require the USTR to de-
termine that US rights are being denied at the 18 months deadline.
The criteria referred to in Section 304 (a) on which the USTR has to
base its determination – "the investigation initiated under section 302
… and the consultations (and the proceedings, if applicable) under
section 303" – allow the USTR to exercise wide discretion in all cases
concerning the actual content of the determination he or she has to
make.
As will be seen below, however, this discretion does not necessarily
absolve Section 304 from a breach of the DSU.

(d) Fourth, as a matter of fact, we find that even though the USTR is not
obligated, under any circumstance, to make a Section 304 determina-
tion of inconsistency prior to exhaustion of DSU proceedings, it is not
precluded by the statutory language of Section 304 itself from making
such a determination.649 We find that the broad discretion given to the
USTR allows him or her to do exactly what the statutory language
suggests: to determine whether US rights have been denied, i.e. to
determine that they have not been denied but also to determine that
they have been denied. 650

                                                                                                              

US – Shrimp (op. cit.), Australia – Measures Affecting the Importation of Salmon (WT/DS18),
Guatemala – Anti-Dumping Investigation Regarding Portland Cement from Mexico (WT/DS60),
US – Anti-Dumping Duty on Dynamic Random Access Memory Semiconductors (DRAMS) of one
Megabit or above from Korea (WT/DS99), Brazil- Export Financing Programme for Aircraft
(WT/DS46) and Canada- Measures Affecting the Export of Civilian Aircraft ("Canada – Aircraft",
WT/DS70).
649 The US argued in its second submission that the USTR is precluded from making such a deter-
mination of inconsistency.  To the extent this US argument is based on the statutory language of
Section 304 alone, we reject the argument for the reasons given in this Report.
650 Section 304 (a) refers to WTO "proceedings, if applicable" as a basis of the determination to be
made.  This statutory language is not sufficiently precise to construe it as curtailing the USTR's
discretion to make a determination of inconsistency before the adoption of findings by the DSB.
The reference to "proceedings" as a basis for the determination allows WTO proceedings to be taken
into account but does not, in our view, preclude a determination of inconsistency before the final
outcome of WTO proceedings, i.e. before the adoption of DSB recommendations.  We note that
whereas the first time-limit under Section 304 (a)(2) explicitly refers to the conclusion of dispute
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7.32 In conclusion, the statutory language of Section 304 mandates the USTR in
certain cases to make a unilateral determination on whether US rights have been de-
nied even before the adoption by the DSB of its findings on the matter.  However,
the statutory language of Section 304 neither mandates the USTR to make a determi-
nation of inconsistency nor precludes him or her from making such a determination.
7.33 Critically, the statutory language of Section 304 reserves to the USTR when
exercising his or her mandatory duty after 18 months, the right to make a unilateral
determination of inconsistency even prior to exhaustion of DSU proceedings.

3. The Statutory Language of Section 304 and Member
Obligations under Article 23 of the DSU

7.34 The statutory language of Section 304 reserves, then, to the USTR when ex-
ercising his or her mandatory duty after 18 months, the right to make a unilateral
determination of inconsistency even prior to exhaustion of DSU proceedings.  As
noted, it does not impose on the USTR the duty to make such a determination.  What
is at issue, then, is whether – given, on the one hand, the duty in some cases to make
a unilateral determination prior to exhaustion of multilateral proceedings and, on the
other hand, the full discretion as to the content of that determination – Section 304
violates, in and of itself rather than with reference to any particular instance of its
application, the obligations assumed by Members under Article 23.2(a) of the DSU.
We must, thus, turn to the interpretation of Article 23 of the DSU.

(a) The Dual Nature of Obligations under Article 23 of
the DSU

7.35 Article 23 of the DSU deals, as its title indicates, with the "Strengthening of
the Multilateral System".  Its overall design is to prevent WTO Members from unilat-
erally resolving their disputes in respect of WTO rights and obligations.  It does so by
obligating Members to follow the multilateral rules and procedures of the DSU.
7.36 Article 23.1 provides as follows:

"Strengthening of the Multilateral System

When Members seek the redress of a violation of obligations or other
nullification or impairment of benefits under the covered agreements
or an impediment to the attainment of any objective of the covered
agreements, they shall have recourse to, and abide by, the rules and
procedures of this Understanding" (emphasis added).

                                                                                                              

settlement procedures ("30 days after the date on which the dispute settlement procedure is con-
cluded"), the second time-limit does not refer to any proceedings, let alone to the completion of
WTO proceedings ("18 months after the date on which the investigation is initiated").  Sec-
tion 304 (a)(2) mandates the making of a determination "the earlier of" these two time-limits.  We
note, finally, that the US itself had first argued that Section 304 does not "compel" the making of a
determination of inconsistency which seems to imply that although not compelled, the USTR is
permitted to make such a determination.  Only in its second submission did the US argue that the
USTR is actually "precluded" from making such determination.
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7.37 Article 23.2 specifies three elements that need to be respected as part of the
multilateral DSU dispute settlement process.  It provides as follows:

"In such cases [referred to in Article 23.1, i.e. when Members seek the
redress of WTO inconsistencies], Members shall:
(a) not make a determination to the effect that a violation has oc-

curred, that benefits have been nullified or impaired or that the
attainment of any objective of the covered agreements has
been impeded, except through recourse to dispute settlement in
accordance with the rules and procedures of this Understand-
ing, and shall make any such determination consistent with the
findings contained in the panel or Appellate Body report
adopted by the DSB or an arbitration award rendered under
this Understanding;

(b) follow the procedures set forth in Article 21 to determine the
reasonable period of time for the Member concerned to im-
plement the recommendations and rulings;  and

(c) follow the procedures set forth in Article 22 to determine the
level of suspension of concessions or other obligations and
obtain DSB authorization in accordance with those procedures
before suspending concessions or other obligations under the
covered agreements in response to the failure of the Member
concerned to implement the recommendations and rulings
within that reasonable period of time".

7.38 On this basis, we conclude as follows:
(a) It is for the WTO through the DSU process – not for an individual

WTO Member – to determine that a WTO inconsistency has occurred
(Article 23.2(a)).

(b) It is for the WTO or both of the disputing parties, through the proce-
dures set forth in Article 21 – not for an individual WTO Member – to
determine the reasonable period of time for the Member concerned to
implement DSB recommendations and rulings (Article 23.2(b)).

(c) It is for the WTO through the procedures set forth in Article 22 – not
for an individual WTO Member – to determine, in the event of dis-
agreement, the level of suspension of concessions or other obligations
that can be imposed as a result of a WTO inconsistency, as well as to
grant authorization for the actual implementation of these suspen-
sions.

7.39 Article 23.2 clearly, thus, prohibits specific instances of unilateral conduct by
WTO Members when they seek redress for WTO inconsistencies in any given dis-
pute.  This is, in our view, the first type of obligations covered under Article 23.
7.40 It is not, however, our task in these proceedings to assess the WTO confor-
mity of specific determinations made under Section 304 in a given dispute but to
determine, instead, whether Section 304 as such violates Article 23 of the DSU.  This
leads us to the second type of obligations covered under Article 23.
7.41 As a general proposition, GATT acquis, confirmed in Article XVI:4 of the
WTO Agreement and recent WTO panel reports, make abundantly clear that legisla-
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tion as such, independently from its application in specific cases, may breach
GATT/WTO obligations:

(a) In GATT jurisprudence, to give one example, legislation providing for
tax discrimination against imported products was found to be GATT
inconsistent even before it had actually been applied to specific prod-
ucts and thus before any given product had actually been discrimi-
nated against.651

(b) Article XVI:4 of the WTO Agreement explicitly confirms that legisla-
tion as such falls within the scope of possible WTO violations.  It
provides as follows:

"Each Member shall ensure the conformity of its laws,
regulations and administrative procedures with its ob-
ligations as provided in the annexed Agreements" (em-
phasis added).

The three types of measures explicitly made subject to the obligations
imposed in the WTO agreements – "laws, regulations and administra-
tive procedures" – are measures that are applicable generally; not
measures taken necessarily in a specific case or dispute.  Article
XVI:4, though not expanding the material obligations under WTO
agreements, expands the type of measures made subject to these obli-
gations.652

(c) Recent WTO panel reports confirm, too, that legislation as such, inde-
pendently from its application in a specific case, can be inconsistent
with WTO rules.653

                                                                                                              

651 See, for example, Panel Reports on United States – Taxes on Petroleum and Certain Imported
Substances ("US – Superfund"), adopted 17 June 1987, BISD 34S/136, para. 5.2.2 (where the legis-
lation imposing the tax discrimination only had to be applied by the tax authorities at the end of the
year after the panel examined the matter) and United States – Measures Affecting Alcoholic and
Malt Beverages ("US – Malt Beverages"), adopted 19 June 1992, BISD 39S/206, paras. 5.39, 5.57,
5.60 and 5.66 (where the legislation imposing the discrimination was, for example, not being en-
forced by the authorities).  See also Panel Reports on EEC – Regulation on Imports of Parts and
Components ("EEC – Parts and Components"), adopted 16 May 1990, BISD 37S/132, paras.
5.25-5.26, Thailand – Restrictions on Importation of and Internal Taxes on Cigarettes ("Thai –
Cigarettes"), adopted 7 November 1990, BISD 37S/200, para. 84 and United States – Measures
Affecting the Importation, Internal Sale and Use of Tobacco ("US – Tobacco"), adopted 4 October
1994, BISD 41S/131, para. 118.
652 Article XVI:4 goes a step further than Article 27 of the Vienna Convention.  Article 27 of the
Vienna Convention provides that "[a] party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty".  Article XVI:4, in contrast, not only precludes plead-
ing conflicting internal law as a justification for WTO inconsistencies, but requires WTO Members
actually to ensure the conformity of internal law with its WTO obligations.
653 Panel Reports on Argentina – Measures Affecting Imports of Footwear, Textiles, Apparel and
Other Items ("Argentina – Textiles and Apparel (US)"), WT/DS56/R (complaint by US), adopted 22
April 1998, paras. 6.45-47 (see also Appellate Body Report, WT/DS56/AB/R, paras. 48-55); Can-
ada – Aircraft, op. cit., paras. 9.124 and 9.208, Turkey – Restrictions on Imports of Textile and
Clothing Products, WT/DS34/R, circulated to Members on 31 May 1999 (appealed on other
grounds), para. 9.37.
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7.42 Legislation may thus breach WTO obligations.  This must be true, too, in
respect of Article 23 of the DSU.  This is so, in our view, not only because of the
above-mentioned case law and Article XVI:4, but also because of the very nature of
obligations under Article 23.
7.43 Article 23.1 is not concerned only with specific instances of violation.   It
prescribes a general duty of a dual nature.  First, it imposes on all Members to "have
recourse to" the multilateral process set out in the DSU when they seek the redress of
a WTO inconsistency.  In these circumstances, Members have to have recourse to the
DSU dispute settlement system to the exclusion of any other system, in particular a
system of unilateral enforcement of WTO rights and obligations.  This, what one
could call "exclusive dispute resolution clause", is an important new element of
Members' rights and obligations under the DSU.  Second, Article 23.1 also prescribes
that Members, when they have recourse to the dispute settlement system in the DSU,
have to "abide by" the rules and procedures set out in the DSU.  This second obliga-
tion under Article 23.1 is of a confirmatory nature:  when having recourse to the
DSU Members must abide by all DSU rules and procedures.
7.44 Turning to the second paragraph under Article 23, Article 23.2 – which, on its
face, addresses conduct in specific disputes – starts with the words "[i]n such cases".
It is, thus, explicitly linked to, and has to be read together with and subject to, Article
23.1.
7.45 Indeed, two of the three prohibitions mentioned in Article 23.2 – Article
23.2(b) and (c) – are but egregious examples of conduct that contradicts the rules and
procedures of the DSU which, under the obligation in Article 23.1 to "abide by the
rules and procedures" of the DSU, Members are obligated to follow.654 These rules
and procedures clearly cover much more than the ones specifically mentioned in Ar-
ticle 23.2.655 There is a great deal more State conduct which can violate the general
obligation in Article 23.1 to have recourse to, and abide by, the rules and procedures
of the DSU than the instances especially singled out in Article 23.2.656

7.46 Article 23 interdicts, thus, more than action in specific disputes, it also pro-
vides discipline for the general process WTO Members must follow when seeking
redress of WTO inconsistencies. A violation of the explicit provisions of Article 23
can, therefore, be of two different kinds.  It can be caused

(a) by an ad hoc, specific action in a given dispute, or
(b) by measures of general applicability, e.g. legislation or regulations,

providing for a certain process to be followed which does not, say, in-
clude recourse to the DSU dispute settlement system or abide by the
rules and procedures of the DSU.

                                                                                                              

654 Article 23.2(a), in contrast, prohibiting Members from making certain determinations, is not
covered elsewhere in the DSU.
655 One could refer, for example, to the requirement to request consultations pursuant to Article 4 of
the DSU before requesting a panel under Article 6.
656 Not notifying mutually agreed solutions to the DSB as required in Article 3.6 of the DSU or not
abiding by the requirements for a request for consultations or a panel as elaborated in Articles 4 and
6 are some other examples of conduct that would be contrary to DSU rules and procedures but is not
mentioned specifically in Article 23.2.
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(b) Legislation which Violates Article 23 of the DSU
7.47 What kind of legislation would constitute a violation of Article 23?
7.48 Surely, to give an extreme example, legislation mandating the making of a
determination of inconsistency as soon as a WTO panel has issued its report – with-
out awaiting the result of a possible appeal and the adoption of DSB recommenda-
tions – would violate Article 23.2(a).
7.49 How, then, should we evaluate Section 304 the statutory language of which
mandates in some cases the making of a determination prior to exhaustion of DSU
proceedings and which reserves to the USTR the right when exercising this manda-
tory duty to make a unilateral determination of inconsistency?
7.50 We first find that if the USTR were to exercise, in a specific dispute, the right
thus rese rv ed  fo r h im  o r h e r in  th e  s ta tu to ry lan gu age  o f S ec tio n  3 0 4  an d  m ake  a
d e te rm in a tio n  o f inconsistency, the US conduct would meet the different elements
required for an individual breach under Article 23.2(a).657 However, Section 304

                                                                                                              

657 We consider that if the USTR were to exercise, in a specific dispute, the right reserved to him or
her under the statutory language of Section 304 to make a determination of inconsistency before
exhaustion of DSU procedures, the US conduct would meet the different elements required for a
breach of Article 23.2(a) in a specific instance.  This conclusion is of crucial importance since it
shows that the statutory language of Section 304 reserves the right to the USTR to breach at least the
first type of obligations in Article 23.2(a) in a specific instance.  Four elements must be satisfied for
a specific act in a particular dispute to breach Article 23.2(a):

(a) the act is taken "in such cases" (chapeau of Article 23.2), i.e. in a situation where a
Member "seek[s] the redress of a violation of obligations or other nullification or
impairment of benefits under the covered agreements or an impediment to the at-
tainment of any objective of the covered agreements", as referred to in Article 23.1;

(b) the act constitutes a "determination";
(c) the "determination" is one "to the effect that a violation has occurred, that benefits

have been nullified or impaired or that the attainment of any objective of the cov-
ered agreements has been impeded";

(d) the "determination" is either not made "through recourse to dispute settlement in
accordance with the rules and procedures of [the DSU]" or not made "consistent
with the findings contained in the panel or Appellate Body report adopted by the
DSB or an arbitration award rendered under [the DSU]".  The two elements of this
requirement are cumulative in nature.  Determinations are only allowed when made
through recourse to the DSU and consistent with findings adopted by the DSB or
an arbitration award under the DSU.

Applying these four elements to the specific determination allowed under the statutory
language of Section 304, namely a determination of inconsistency before exhaustion of DSU proce-
dures we note, first, the parties' agreement that all Section 304 determinations are made in cases
where the US is seeking the redress of WTO inconsistencies, in the sense of the first element out-
lined above.  We agree.  Obviously, when pursuing a matter of US rights under the WTO through
Section 302 investigations, WTO consultations and procedures, and making a decision on whether
US rights under the WTO are being denied under Section 304, the US is seeking redress of what it
considers to be WTO inconsistencies.

Both parties also agree that determinations under Section 304 meet the second of the four
elements, a determination in the sense of Article 23.2(a).  We agree.  Some of the relevant dictionary
meanings of the word "determination" in the context of Article 23.2(a) are:  "the settlement of a suit or
controversy by the authoritative decision of a judge or arbiter; a settlement or decision so made, an
authoritative opinion … the action of coming to a decision; the result of this; a fixed intention" (The
New Shorter Oxford English Dictionary, Ed. Brown, L., Clarendon Press, Oxford, Vol. 1, p. 651).
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does not mandate the USTR to make a determination of inconsistency in violation of
Article 23 in each and every specific dispute; it merely sets out in the statutory lan-
guage itself that the USTR has the power and right to do so.  The question here is
whether this constitutes a breach of the second type of obligations under Article 23,
namely a breach by measures of general applicability such as a general law.
7.51 The parties focused much of their arguments on the kind of legislation which
could be found to be inconsistent with WTO obligations.  The US submitted force-
fully that only legislation mandating a WTO inconsistency or precluding WTO con-
sistency, can, as such, violate WTO provisions.  This was at the very heart of the US
defence.  On this US reading it followed that since Section 304 never mandates a
specific determination of inconsistency prior to exhaustion of DSU proceeding nor,
in the US view, precludes the US from acting consistently with its WTO obligations

                                                                                                              

Without there being a need precisely to define what a "determination" in the sense of Article 23.2(a)
is, we consider that – given its ordinary meaning – a "determination" implies a high degree of firm-
ness or immutability, i.e. a more or less final decision by a Member in respect of the WTO consis-
tency of a measure taken by another Member.

Given that Article 23.2(a) only deals with "determinations" in case a Member is seeking
redress of WTO inconsistencies, we are of the view that a "determination" can only occur subsequent
to a Member having decided that, in its preliminary view, there may be a WTO inconsistency, i.e.
only once that Member has decided to seek redress of such inconsistency.  Mere opinions or views
expressed before that stage is reached, are not intended to be covered by Article 23.2(a).  However,
once a Member does bring a case under the DSU, in particular once it requests the establishment of a
panel, one can assume that this preliminary stage has been passed and the threshold of a "determina-
tion" met.  Such reading of the term "determination" is confirmed by the exception provided for
"determinations" made "through recourse to dispute settlement in accordance with" the DSU, an
exception that explicitly allows for the "determination" implicit in pursuing a case before a panel.  In
any event, what is decisive under Article 23.2(a) is not so much whether an act constitutes a "deter-
mination" – in our view, a more or less formal requirement that needs broad reading - but whether it
is consistent with DSU rules and procedures, the fourth element discussed below.

On that basis, we find that USTR determinations under Section 304 – made subsequent to
internal investigations, WTO consultations and proceedings, if applicable; and, in the case of deter-
minations of inconsistency, automatically and as a conditio since qua non leading to a decision on
action under Section 301 – meet the threshold of firmness and immutability required for a "determi-
nation" under Article 23.2(a).

The third element under Article 23.2(a) as applied to the specific determination under ex-
amination is also satisfied.  We recall that this determination would be one finding that US rights
under the WTO have been denied, i.e. a determination "to the effect that a violation has occurred, that
benefits have been nullified or impaired or that the attainment of any objective of the covered agree-
ments has been impeded", thus meeting the third element under Article 23.2(a).

The fourth element under Article 23.2(a) is likewise satisfied.  We recall that the specific
determination under examination here would be one made before DSB findings on the matter have
been adopted.  It would thus not be made "through recourse to dispute settlement in accordance with
the rules and procedures of [the DSU]" nor made "consistent with the findings contained in the panel or
Appellate Body report adopted by the DSB".  Indeed, such determination made before exhaustion of
DSU procedures, would not be required, referred to or relevant for any of the steps or procedures in the
DSU.  On the contrary, it would be a determination that, at face value, prejudices and could even contra-
dict the outcome of DSU procedures.  Moreover, any such determination could not be consistent with
DSB findings, since no such findings would, as yet, be adopted.

In conclusion, if the USTR were to exercise, in a specific dispute, the right reserved for it in
Section 304 to make a determination of inconsistency before exhaustion of DSU procedures, the US
conduct would meet all four elements required for a breach of Article 23.2(a).
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in all circumstances, the legislation, in and of itself could not be in violation of Arti-
cle 23.2(a) of the DSU.
7.52 The EC submitted with equal force that also certain types of legislation under
which a WTO inconsistent conduct is not mandated but is allowed, could violate
WTO obligations.  The EC considered that Section 304 is of such a nature.
7.53 Despite the centrality of this issue in the submissions of both parties, we be-
lieve that resolving the dispute as to which type of legislation, in abstract, is capable
of violating WTO obligations is not germane to the resolution of the type of claims
before us.  In our view the appropriate method in cases such as this is to examine
with care the nature of the WTO obligation at issue and to evaluate the Measure in
question in the light of such examination. The question is then whether, on the cor-
rect interpretation of the specific WTO obligation at issue, only mandatory or also
discretionary national laws are prohibited.  We do not accept the legal logic that there
has to be one fast and hard rule covering all domestic legislation.  After all, is it so
implausible that the framers of the WTO Agreement, in their wisdom, would have
crafted some obligations which would render illegal even discretionary legislation
and crafted other obligations prohibiting only mandatory legislation?658  Whether or
not Section 304 violates Article 23 depends, thus, first and foremost on the precise
obligations contained in Article 23.
7.54 We can express this view in a different way:

(a) Even if we were to operate on the legal assumption that, as argued by
the US, only legislation mandating a WTO inconsistency or preclud-
ing WTO consistency, can violate WTO provisions; and

(b) confirm our earlier factual finding in paragraph 0 that the USTR en-
joys full discretion to decide on the content of the determination,

we would still disagree with the US that the combination of (a) and (b) necessarily
renders Section 304 compatible with Article 23, since Article 23 may prohibit legis-
lation with certain discretionary elements and therefore the very fact of having in the
legislation such discretion could, in effect, preclude WTO consistency. In other
words, rejecting, as we have, the presumption implicit in the US argument that no
WTO provision ever prohibits discretionary legislation does not imply a reversal of
the classical test in the pre-existing jurisprudence that only legislation mandating a
WTO inconsistency or precluding WTO consistency, could, as such, violate WTO
provisions.659 Indeed that is the very test we shall apply in our analysis.  It simply
does not follow from this test, as sometimes has been argued, that legislation with
discretion could never violate the WTO.  If, for example, it is found that the specific
obligations in Article 23 prohibit a certain type of legislative discretion, the existence

                                                                                                              

658 Imagine, for example, legislation providing that all imports, including those from WTO Mem-
bers, would be subjected to a customs inspection and that the administration would enjoy the right,
at its discretion, to impose on all such goods tariffs in excess of those allowed under the schedule of
tariff concessions of the Member concerned.  Would the fact that under such legislation the national
administration would not be mandated to impose tariffs in excess of the WTO obligation, in and of
itself exonerate the legislation in question? Would such a conclusion not depend on a careful exami-
nation of the obligations contained in specific WTO provisions, say, Article II of GATT and specific
schedule of concessions?
659 See paras. 4.173 ff. and 7.51 of this Report.
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of such discretion in the statutory language of Section 304 would presumptively pre-
clude WTO consistency.
7.55 What, then, does such an examination of Article 23 yield?
7.56 We have already found that under the statutory provisions of Section 304
each time the USTR exercises the mandatory duty to make a determination, the
statutory language gives him or her discretion and reserves to him or her the right to
make a determination of inconsistency even in cases where DSU proceedings have
not been exhausted.   
7.57 In our view, the ordinary meaning of the provisions of Article 23, even when
read in abstract, supports the position that this aspect of Section 304 constitutes a
prima facie violation of DSU rules and procedures.  This interpretation of Article 23
is amply confirmed when we consider, as is our duty under the Vienna Convention,
the good faith provision in the general rule of interpretation in Article 31 of that
Convention, and when we evaluate the terms of Article 23 not in abstract, but in their
context and in the light of the DSU's and the WTO's object and purpose.

4. Article 23.2(a) of the DSU Interpreted in Accordance with
the Vienna Convention Rules on Treaty Interpretation

(a) "A Treaty Shall Be Interpreted … in Accordance
with the Ordinary Meaning to be Given to the Terms
of the Treaty …"

7.58 First, then, the raw text of Article 23.
7.59 The text of Article 23.1 is simple enough:  Members are obligated generally
to (a) have recourse to and (b) abide by DSU rules and procedures.  These rules and
procedures include most specifically in Article 23.2(a) a prohibition on making a
unilateral determination of inconsistency prior to exhaustion of DSU proceedings.
As a plain textual matter, therefore, could it not be said that statutory language of a
Member specifically authorizing a determination of inconsistency prior to exhaustion
of DSU procedures violates the ordinary meaning of Members' obligations under
Article 23?
7.60 Put differently, cannot the raw text of Articles 23.2(a) and 23.1 be read as
constituting a mutual promise among WTO members giving each other a guarantee
enshrined in an international legal obligation, that certain specific conduct will not
take place? Does not the text of Article 23.1 in particular suggest that this promise
has been breached and the guarantee compromised when a Member puts in place
legislation which explicitly allows it to do that which it promised not to do?
7.61 On this reading, the very discretion granted under Section 304, which under
the US argument absolves the legislation, is what, in our eyes, creates the presump-
tive violation. The statutory language which gives the USTR this discretion on its
face precludes the US from abiding by its obligations under the WTO.  In each and
every case when a determination is made whilst DSU proceedings are not yet ex-
hausted, Members locked in a dispute with the US will be subject to a mandatory
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determination by the USTR under a statute which explicitly puts them in that very
danger which Article 23 was intended to remove.660

7.62 It could be said that this is a danger which can never be entirely removed.
After all, even those Members which do not have any internal "trade legislation" can
any day of the week decide to violate their WTO obligations including the obliga-
tions under Article 23.
7.63 In our view, when a WTO Member has not enacted specific legislation pro-
viding for procedures to enforce WTO rights, normally only the first type of violation
of Article 23 can occur, i.e. a breach of the promise not to make determinations of
inconsistency before the adoption of DSB findings in specific disputes.  Certain
WTO Members, however, including the US and the EC, have enacted legislation for
seeking redress of WTO inconsistencies.  There can be very good reasons related to
norms of transparency, democracy and the rule of law which explain why Members
may wish to have such legislation.  However, when a Member adopts any legislation
it has to be mindful that it does not violate its WTO obligations.  Trade legislation,
important or positive as it may be, which statutorily reserves the right for the Member
concerned to do something which it has promised not to do under Article 23.2(a),
goes, in our view, against the ordinary meaning of Article 23.2(a) read together with
Article 23.1.

(b) "A Treaty Shall Be Interpreted in Good Faith …"
7.64 It is notoriously difficult, or at least delicate, to construe the requirement of
the Vienna Convention that a treaty shall be interpreted in good faith in third party
dispute resolution, not least because of the possible imputation of bad faith to one of
the parties.  We prefer, thus, to consider which interpretation suggests "better faith"
and to deal only briefly with this element of interpretation.  Applying the good faith
requirement to Article 23 may not lead to a conclusive result but impels us in the
direction suggested by our examination of the ordinary meaning of the raw text.
7.65 Imagine two farmers with adjacent land and a history of many disputes con-
cerning real and alleged mutual trespassing.  In the past, self help through force and
threats of force has been used in their altercations.  Naturally, exploitation of the
lands close to the boundaries suffers since it is viewed as dangerous terrain.  They
now sign an agreement under which they undertake that henceforth in any case of
alleged trespassing they will abjure self help and always and exclusively make re-
course to the police and the courts of law.  They specifically undertake never to use
force when dealing with alleged trespass.  After the entry into force of their agree-
ment one of the farmers erects a large sign on the contested boundary: "No Tres-
passing.  Trespassers may be shot on sight".
7.66 One could, of course, argue that since the sign does not say that trespassers
will be shot, the obligations undertaken have not been violated.  But would that be

                                                                                                              

660 We reject the notion that this danger is removed by virtue of the international obligation alone.
Even in the EC where EC norms may produce direct effect and thus give far greater assurance, an
EC Member State is not absolved by this fact from its duty to bring national legislation into compli-
ance with its transnational obligations under, say, an EC directive (Commission v. Belgium, Case
102/79, [1980] European Court Reports 1473 at para. 12 of the judgment).
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the "better faith" interpretation of what was promised? Did they not after all promise
always and exclusively to make recourse to the police and the courts of law?
7.67 Likewise, is it a good faith interpretation to construe the obligations in Article
23 to allow a Member that promised  its WTO partners – under Articles 23.1 and
23.2(a) – that it will generally, including in its legislation, have recourse to and abide
by the rules and procedures of the DSU which specifically contain an undertaking
not to make a determination of inconsistency prior to exhaustion of DSU proceed-
ings, to put in place legislation the language of which explicitly, urbi et orbi, reserves
to its Executive Branch the right to make a determination of inconsistency – that
which it promised it would not do? This Panel thinks otherwise.
7.68 The good faith requirement in the Vienna Convention suggests, thus, that a
promise to have recourse to and abide by the rules and procedures of the DSU, also
in one's legislation, includes the undertaking to refrain from adopting national laws
which threaten prohibited conduct.
7.69 We do not wish to argue that this reading of Article 23 based on the raw text
and the good faith consideration referred to in Article 31 of the Vienna Convention,
but not yet read in the light of the DSU's and the WTO's object and purpose, is nec-
essarily compelling.  It is, however, in our view a perfectly plausible reading.  Whilst
we reject the US argument which would construe the interdiction in Article 23.2(a)
to refer exclusively to actual determinations of inconsistency or legislation mandating
such determinations, we do not think that it, too, based on the raw text alone, is im-
plausible.
7.70 Any doubts one might have, however, between these two possible interpreta-
tions are dispelled when we consider the other interpretative elements found in Arti-
cle 31 of the Vienna Convention. For presentational and narrative reasons we will
deal with object-and-purpose before we deal with context.

(c) "… the Ordinary Meaning … in the Light of [the
Treaty's] Object and Purpose"

7.71 What are the objects and purposes of the DSU, and the WTO more generally,
that are relevant to a construction of Article 23? The most relevant in our view are
those which relate to the creation of market conditions conducive to individual eco-
nomic activity in national and global markets and to the provision of a secure and
predictable multilateral trading system.
7.72 Under the doctrine of direct effect, which has been found to exist most nota-
bly in the legal order of the EC but also in certain free trade area agreements, obliga-
tions addressed to States are construed as creating legally enforceable rights and ob-
ligations for individuals.  Neither the GATT nor the WTO has so far been interpreted
by GATT/WTO institutions as a legal order producing direct effect.661 Following this

                                                                                                              

661 We make this statement as a matter of fact, without implying any judgment on the issue.  We
note that whether there are circumstances where obligations in any of the WTO agreements ad-
dressed to Members would create rights for individuals which national courts must protect, remains
an open question, in particular in respect of obligations following the exhaustion of DSU procedures
in a specific dispute (see Eeckhout, P., The Domestic Legal Status of the WTO Agreement:  Inter-
connecting Legal Systems, Common Market Law Review, 1997, p. 11; Berkey, J., The European
Court of Justice and Direct Effect for the GATT:  A Question Worth Revisiting, European Journal of
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approach, the GATT/WTO did not create a new legal order the subjects of which
comprise both contracting parties or Members and their nationals.
7.73 However, it would be entirely wrong to consider that the position of individu-
als is of no relevance to the GATT/WTO legal matrix.  Many of the benefits to
Members which are meant to flow as a result of the acceptance of various disciplines
under the GATT/WTO depend on the activity of individual economic operators in
the national and global market places.  The purpose of many of these disciplines,
indeed one of the primary objects of the GATT/WTO as a whole, is to produce cer-
tain market conditions which would allow this individual activity to flourish.
7.74 The very first Preamble to the WTO Agreement states that Members recog-
nize

"that their relations in the field of trade and economic endeavour
should be conducted with a view to raising standards of living, en-
suring full employment and a large and steadily growing volume of
real income and effective demand, and expanding the production of
and trade in goods and services".662

7.75 Providing security and predictability to the multilateral trading system is an-
other central object and purpose of the system which could be instrumental to
achieving the broad objectives of the Preamble.  Of all WTO disciplines, the DSU is
one of the most important instruments to protect the security and predictability of the
multilateral trading system and through it that of the market-place and its different
operators.  DSU provisions must, thus, be interpreted in the light of this object and
purpose and in a manner which would most effectively enhance it.  In this respect we
are referring not only to preambular language but also to positive law provisions in
the DSU itself.  Article 3.2 of the DSU provides:

"The dispute settlement system of the WTO is a central element in
providing security and predictability to the multilateral trading system.
The Members recognize that it serves to preserve the rights and obli-
gations of Members under the covered agreements …".663

                                                                                                              

International Law, 1998, p. 626).  The fact that WTO institutions have not to date construed any
obligations as producing direct effect does not necessarily preclude that in the legal system of any
given Member, following internal constitutional principles, some obligations will be found to give
rights to individuals.  Our statement of fact does not prejudge any decisions by national courts on
this issue.
662 See also similar language in the second preambles to GATT 1947 and GATS.  The TRIPS
Agreement addresses even more explicitly the interests of individual operators, obligating WTO
Members to protect the intellectual property rights of nationals of all other WTO Members.  Creating
market conditions so that the activity of economic operators can flourish is also reflected in the ob-
ject of many WTO agreements, for example, in the non-discrimination principles in GATT, GATS
and TRIPS and the market access provisions in both GATT and GATS.
663 The importance of security and predictability as an object and purpose of the WTO has been
recognized as well in many panel and Appellate Body reports.  See the Appellate Body report on
Japan – Alcoholic Beverages, op. cit., p. 31 ("WTO rules are reliable, comprehensible and enforce-
able.  WTO rules are not so rigid or so inflexible as not to leave room for reasoned judgements in con-
fronting the endless and ever-changing ebb and flow of real facts in real cases in the real world.  They
will serve the multilateral trading system best if they are interpreted with that in mind.  In that way, we
will achieve the 'security and predictability' sought for the multilateral trading system by the Members of
the WTO through the establishment of the dispute settlement system").  It has also been referred to
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7.76 The security and predictability in question are of "the multilateral trading
system".  The multilateral trading system is, per force, composed not only of States
but also, indeed mostly, of individual economic operators. The lack of security and
predictability affects mostly these individual operators.
7.77 Trade is conducted most often and increasingly by private operators.  It is
through improved conditions for these private operators that Members benefit from
WTO disciplines.  The denial of benefits to a Member which flows from a breach is
often indirect and results from the impact of the breach on the market place and the
activities of individuals within it.  Sections 301-310 themselves recognize this nexus.
One of the principal triggers for US action to vindicate US rights under covered
agreements is the impact alleged breaches have had on, and the complaint emanating
from, individual economic operators.
7.78 It may, thus, be convenient in the GATT/WTO legal order to speak not of the
principle of direct effect but of the principle of indirect effect.
7.79 Apart from this name-of-convenience, there is nothing novel or radical in our
analysis. We have already seen that it is rooted in the language of the WTO itself.  It
also represents a GATT/WTO orthodoxy confirmed in a variety of ways over the
years including panel and Appellate Body reports as well as the practice of Members.
7.80 Consider, first, the overall obligation of Members concerning their internal
legislation.  Under traditional public international law a State cannot rely on its do-
mestic law as a justification for non-performance.664 Equally, however, under tradi-
tional public international law, legislation under which an eventual violation could,
or even would, subsequently take place, does not normally in and of itself engage
State responsibility.  If, say, a State undertakes not to expropriate property of foreign
nationals without appropriate compensation, its State responsibility would normally
be engaged only at the moment foreign property had actually been expropriated in a
given instance.  And yet, even in the GATT, prior to the enactment of Article XVI:4
of the WTO Agreement explicitly referring to measures of a general nature, legisla-
tion as such independent from its application in specific instances was considered to
constitute a violation.  This is confirmed by numerous adopted GATT panel reports
and is also agreed upon by both parties to this dispute.  Why is it, then, that legisla-
tion as such was found to be inconsistent with GATT rules? If no specific application
is at issue – if, for example, no specific discrimination has yet been made – what is it
that constitutes the violation?
7.81 Indirect impact on individuals is, surely, one of the principal reasons.  In
treaties which concern only the relations between States, State responsibility is in-

                                                                                                              

under the TRIPS Agreement.  In the Appellate Body Report on India – Patents (US), op. cit., it was
found, at para. 58, that "India is obliged, by Article 70.8(a), to provide a legal mechanism for the filing
of mailbox applications that provides a sound legal basis to preserve both the novelty of the inventions
and the priority of the applications as of the relevant filing and priority dates" (italics added).  See also
the WTO Panel Report on Argentina – Textiles and Apparel (US), op. cit., para. 6.29 and the GATT
Panel Reports on United States Manufacturing Clause, adopted 15/16 May 1984, BISD 31S/74,
para. 39; Japan – Measures on Imports of Leather ("Japan – Leather"), adopted 15/16 May 1984,
BISD 31S/94, para. 55; EEC – Imports of Newsprint, adopted November 20 1984, BISD 31S/114,
para. 52;  Norway – Restrictions on Imports of Apples and Pears, adopted 22 June 1989, BISD
36S/306, para. 5.6.
664 See Article 27 of the Vienna Convention.
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curred only when an actual violation takes place.  By contrast, in a treaty the benefits
of which depend in part on the activity of individual operators the legislation itself
may be construed as a breach, since the mere existence of legislation could have an
appreciable "chilling effect" on the economic activities of individuals.
7.82 Thus, Article III:2 of GATT 1947, for example, would not, on its face, seem
to prohibit legislation independently from its application to specific products.  How-
ever, in light of the object and purpose of the GATT, it was read in GATT jurispru-
dence as a promise by contracting parties not only that they would abstain from actu-
ally imposing discriminatory taxes, but also that they would not enact legislation with
that effect.
7.83 It is commonplace that domestic law in force imposing discriminatory taxa-
tion on imported products would, in and of itself, violate Article III irrespective of
proof of actual discrimination in a specific case.665 Furthermore, a domestic law
which exposed imported products to future discrimination was recognized by some
GATT panels to constitute, by itself, a violation of Article III, even before the law
came into force.666 Finally, and most tellingly, even where there was no certainty but
only a risk under the domestic law that the tax would be discriminatory, certain
GATT panels found that the law violated the obligation in Article III.667 A similar
approach was followed in respect of Article II of GATT 1994 by the WTO panel on
Argentina – Textiles and Apparel (US) when it found that the very change in system
from ad valorem to specific duties was a breach of Argentina's ad valorem tariff

                                                                                                              

665 A change in the relative competitive opportunities caused by a measure of general application as
such, to the detriment of imported products and in favour of domestically produced products, is the
decisive criterion.
666 In the Panel Report on US –  Superfund (op. cit., paras. 5.2.1 and 5.2.2) tax legislation as such
was found to violate GATT obligations even though the legislation had not yet entered into effect.
See also the Panel Report on US - Malt Beverages (op. cit., paras. 5.39, 5.57, 5.60 and 5.69) where
the legislation imposing the tax discrimination was, for example, not being enforced by the authori-
ties.
667 See Panel Report on US – Tobacco, op. cit., para. 96:

"The Panel noted that an internal regulation which merely exposed imported
products to a risk of discrimination had previously been recognized by a
GATT panel to constitute, by itself, a form of discrimination, and therefore
less favourable treatment within the meaning of Article III.  The Panel agreed
with this analysis of risk of discrimination as enunciated by this earlier panel".

A footnote to this paragraph refers to the Panel Report on EEC - Payments and Subsidies
Paid to Processors and Producers of Oilseeds and Related Animal Feed Protein, adopted
25 January 1990, BISD 37S/86, para. 141, which reads as follows:

"Having made this finding the Panel examined whether a purchase regulation
which does not necessarily discriminate against imported products but is capable
of doing so is consistent with Article III:4.  The Panel noted that the exposure of a
particular imported product to a risk of discrimination constitutes, by itself, a
form of discrimination.  The Panel therefore concluded that purchase regulations
creating such a risk must be considered to be according less favourable treatment
within the meaning of Article III:4.  The Panel found for these reasons that the
payments to processors of Community oilseeds are inconsistent with Arti-
cle III:4".
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binding even though such change only brought about the potential of the tariff bind-
ing being exceeded depending on the price of the imported product.668

7.84 The rationale in all types of cases  has always been the negative effect on
economic operators created by such domestic laws. An individual would simply shift
his or her trading patterns – buy domestic products, for example, instead of imports –
so as to avoid the would-be taxes announced in the legislation or even the mere risk
of discriminatory taxation.  Such risk or threat, when real, was found to affect the
relative competitive opportunities between imported and domestic products because
it could, in and of itself, bring about a shift in consumption from imported to domes-
tic products:  This shift would be caused by, for example, an increase in the cost of
imported products and a negative impact on economic planning and investment to
the detriment of those products.  This rationale was paraphrased in the Superfund
case as follows:

"to protect expectations of the contracting parties as to the competitive
relationship between their products and those of the other contracting
parties.  Both articles [GATT Articles III and XI] are not only to pro-
tect current trade but also to create the predictability needed to plan
future trade".669

Doing so, the panel in Superfund referred to the reasoning in the Japanese Measures
on Imports of Leather case.  There the panel found that an import quota constituted a
violation of Article XI of GATT even though the quota had not been filled.  It did so
on the following grounds:

"the existence of a quantitative restric2tion should be presumed to
cause nullification or impairment not only because of any effect it had
had on the volume of trade but also for other reasons e.g. it would

                                                                                                              

668 Op. cit., paras. 6.45-6.47, in particular para. 6.46:  "In the present dispute we consider that the
competitive relationship of the parties was changed unilaterally by Argentina because its mandatory
measure clearly has the potential to violate its bindings, thus undermining the security and the pre-
dictability of the WTO system" (emphasis added).  This was confirmed by the Appellate Body (op.
cit., para. 53):

"In the light of this analysis, we may generalize that under the Argentine sys-
tem, whether the amount of the DIEM [a regime of Minimum Specific Import
Duties] is determined by applying 35 per cent, or a rate less than 35 per cent,
to the representative international price, there will remain the possibility of a
price that is sufficiently low  to produce an ad valorem equivalent of the
DIEM that is greater than 35 per cent.  In other words, the structure and design
of the Argentine system is such that for any DIEM, no matter what ad valorem
rate is used as the multiplier of the representative international price, the pos-
sibility remains that there is a "break-even" price below which the ad valorem
equivalent of the customs duty collected is in excess of the bound ad valorem
rate of 35 per cent".

On that basis, the Appellate Body found that the application of a type of duty different from
the type provided for in a Member's Schedule is inconsistent with Article II:1(b), first sentence, of
the GATT 1994.  In this respect, see also the Panel Report on United States – Standards for Refor-
mulated and Conventional Gasoline, adopted 20 May 1996, WT/DS2/R, para. 6.10.
669 Op. cit., para. 5.2.2.
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lead to increased transaction costs and would create uncertainties
which could affect investment plans".670

7.85 In this sense, Article III:2 is not only a promise not to discriminate in a spe-
cific case, but is also designed to give certain guarantees to the market place and the
operators within it that discriminatory taxes will not be imposed.  For the reasons
given above, any ambivalence in GATT panel jurisprudence as to whether a risk of
discrimination can constitute a violation should, in our view, be resolved in favour of
our reading.671

7.86 Similarly, Article 23 too has to be interpreted in the light of these principles
which encapsulate such a central object and purpose of the WTO.  It may have been
plausible if one considered a strict Member-Member matrix to insist that the obliga-
tions in Article 23 do not apply to legislation that threatens unilateral determinations
but does not actually mandate them.  It is not, however, plausible to construe Article
23 in this way if one interprets it in the light of the indirect effect such legislation has
on individuals and the market-place, the protection of which is one of the principal
objects and purposes of the WTO.
7.87 To be sure, in the cases referred to above, whether the risk materialized or not
depended on certain market factors such as fluctuating reference prices on which the
taxation of the imported product was based by virtue of the domestic legislation. In
this case, whether the risk materializes depends on a decision of a government
agency.  From the perspective of the individual economic operator, however, this
makes little difference.  Indeed, it may be more difficult to predict the outcome of
discretionary government action than to predict market conditions, thereby exacer-
bating the negative economic impact of the type of domestic law under examination
here.
7.88 When a Member imposes unilateral measures in violation of Article 23 in a
specific dispute, serious damage is created both to other Members and the mar-
ket-place.  However, in our view, the creation of damage is not confined to actual

                                                                                                              

670 Panel Report on Japan – Leather, op. cit., para. 55. In this respect, see also Panel Report on US
– Malt Beverages (op. cit., para. 5.60), where legislation was found to constitute a GATT violation
even though it was not being enforced, for the following reason:

"Even if Massachusetts may not currently be using its police powers to enforce
this mandatory legislation, the measure continues to be mandatory legislation
which may influence the decisions of economic operators.  Hence, a
non-enforcement of a mandatory law in respect of imported products does not
ensure that imported beer and wine are not treated less favourably than like
domestic products to which the law does not apply" (emphasis added).

671 As a result, we do not consider that the general statements made in certain GATT panels are
correct in respect of all WTO obligations and in all circumstances, for example, the statement in
Panel Report on EEC – Parts and Components (op. cit., para. 5.25) that "[u]nder the provisions of
the [GATT] which Japan claims have been violated by the EEC contracting parties are to avoid
certain measures; but these provisions do not establish the obligation to avoid legislation under
which the executive authorities may possibly impose such measures" and in Panel Report on Thai –
Cigarettes (op. cit., para. 84), the statement that "legislation merely giving the executive the possi-
bility to act inconsistently with Article III:2 [of GATT] could not, by itself, constitute a violation of
that provision".  In respect of this ambivalence in GATT jurisprudence, see Chua, A., Precedent and
Principles of WTO Panel Jurisprudence, Berkeley Journal of International Law, 1998, p. 171, in
particular at p. 193.    
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conduct in specific cases.  A law reserving the right for unilateral measures to be
taken contrary to DSU rules and procedures, may – as is the case here – constitute an
ongoing threat and produce a "chilling effect" causing serious damage in a variety of
ways.
7.89 First, there is the damage caused directly to another Member. Members faced
with a threat of unilateral action, especially when it emanates from an economically
powerful Member, may in effect be forced to give in to the demands imposed by the
Member exerting the threat, even before DSU procedures have been activated.  To
put it differently, merely carrying a big stick is, in many cases, as effective a means to
having one's way as actually using the stick.  The threat alone of conduct prohibited
by the WTO would enable the Member concerned to exert undue leverage on other
Members.  It would disrupt the very stability and equilibrium which multilateral dis-
pute resolution was meant to foster and consequently establish, namely equal protec-
tion of both large and small, powerful and less powerful Members through the con-
sistent application of a set of rules and procedures.672

7.90 Second, there is the damage caused to the market-place itself.  The mere fact
of having legislation the statutory language of which permits conduct which is WTO
prohibited – namely, the imposition of unilateral measures against other Members
with which it is locked in a trade dispute – may in and of itself prompt economic
operators to change their commercial behaviour in a way that distorts trade.  Eco-
nomic operators may be afraid, say, to continue ongoing trade with, or investment in,
the industries or products threatened by unilateral measures.  Existing trade may also
be distorted because economic operators may feel a need to take out extra insurance
to allow for the illegal possibility that the legislation contemplates, thus reducing the
relative competitive opportunity of their products on the market.  Other operators
may be deterred from trading with such a Member altogether, distorting potential
trade.  The damage thus caused to the market-place may actually increase when na-
tional legislation empowers individual economic operators to trigger unilateral State
action, as is the case in the US which allows individual petitioners to request the
USTR to initiate an investigation under Sections 301-310. This in itself is not illegal.
But the ability conferred upon economic operators to threaten their foreign competi-
tors with the triggering of a State procedure which includes the possibility of illegal
unilateral action is another matter. It may affect their competitive economic relation-
ship and deny certain commercial advantages that foreign competitors would other-
wise have.  The threat of unilateral action can be as damaging on the market-place as
the action itself.
7.91 In conclusion, the risk of discrimination was found in GATT jurisprudence to
constitute a violation of Article III of GATT – because of the "chilling effect" it has
on economic operators.  The risk of a unilateral determination of inconsistency as
found in the statutory language of Section 304 itself has an equally apparent "chilling
effect" on both Members and the market-place even if it is not quite certain that such
a determination would be made.  The point is that neither other Members nor, in par-
ticular, individuals can be reasonably certain that it will not be made. Whereas States

                                                                                                              

672 In this respect, see the statements made by third parties to this dispute in Section V of our Re-
port.
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which are part of the international legal system may expect their treaty partners to
assume good faith fulfillment of treaty obligations on their behalf, the same assump-
tion cannot be made as regards individuals.
7.92 It is a circumspect use of the teleological method to choose that interpretation
of Article 23 of the DSU that provides this certainty and eliminates the undesired
"chilling effects" which run against the object and purpose of the WTO Agreement.

(d) "…in their Context…"
7.93 Construing a WTO obligation as prohibiting a domestic law that "merely"
exposes Members and individual operators to risk of WTO inconsistent action should
not be done lightly.  It depends on the specific WTO obligation at issue, the measure
under consideration and the specific circumstances of each case.  We are, however,
confirmed in our view that Article 23 contains such an obligation not only by textual
and teleological considerations but also by systemic ones, namely the context of Ar-
ticle 23 and the DSU in the overall WTO system.673

7.94 The more effective and quasi-automatic dispute settlement system under the
WTO has often been heralded as one of the fundamental changes and major
achievements of the Uruguay Round agreements.  Because of that, the relevance of
Article 23 obligations for individuals and the market-place is particularly important
since they radiate on to all substantive obligations under the WTO.  If individual
economic operators cannot be confident about the integrity of WTO dispute resolu-
tion and may fear unilateral measures outside the guarantees and disciplines which
the DSU ensures, their confidence in each and every of the substantive disciplines of
the system will be undermined as well.  The overall systemic damage and the denial
of benefits would be amplified accordingly.  The assurances thus given under the
DSU may, in our view, be of even greater importance than those provided under sub-
stantive WTO provisions.  For that reason, the preservation of the specific guarantees
provided for in Article 23 is of added importance given the spill-over effect they
have on all material WTO rights and obligations.

5. Preliminary Conclusion after the Panel's Examination of
the Statutory Language of Section 304

7.95 Our textual interpretation of Article 23.2(a) is thus confirmed when taking
account also of the other elements referred to in Article 31 of the Vienna Conven-
tion.674 Under this reading the duty of Members under Article 23 to have recourse to
and abide by the rules and procedures of the DSU and to abstain from unilateral de-

                                                                                                              

673 We realise that the possibility for a Member to breach its obligations under Article 23.2(a) will
always remain. In that sense, guarantees can never be completely assured.  However, remote possi-
bilities that obligations may be breached, i.e. normal risks to be accepted in all trade relations,
should be distinguished from explicit risks or threats created by statute, i.e. where a Member makes
it known to all its trade partners that they may be subjected to an internal procedure under which the
right to breach WTO obligations is reserved.
674 Since an examination of the elements referred to in Article 31 does not leave the meaning of
Article 23.2(a) "ambiguous or obscure" nor leads to a result which is "manifestly absurd or unrea-
sonable" in the sense of Article 32 of the Vienna Convention, we do not need to evaluate the sup-
plementary means of interpretation referred to in Article 32.
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terminations of inconsistency, is meant to guarantee Members as well as the mar-
ket-place and those who operate in it that no such determinations in respect of WTO
rights and obligations will be made.
7.96 Consequently, the statutory language of Section 304 – by mandating a deter-
mination before the adoption of DSB findings and statutorily reserving the right for
this determination to be one of inconsistency – must be considered presumptively to
be inconsistent with the obligations in Article 23.2(a).  The discretion given to the
USTR to make a determination of inconsistency creates a real risk or threat for both
Members and individual economic operators that determinations prohibited under
Article 23.2(a) will be imposed.  The USTR's discretion effectively to make such
determinations removes the guarantee which Article 23 is intended to give not only
to Members but indirectly also to individuals and the market place. In this sense, the
USTR's discretion under Section 304 does not – as the US argued – ensure the con-
sistency of Section 304.  On the contrary, it is the core element of the prima facie
inconsistency of the statutory language of Section 304.
7.97 Therefore, pursuant to our examination of text, context and ob-
ject-and-purpose of Article 23.2(a) we find, at least prima facie, that the statutory
language of Section 304 precludes compliance with Article 23.2(a).  This is so be-
cause of the nature of the obligations under Article 23.  Under Article 23 the US
promised to have recourse to and abide by the DSU rules and procedures, specifically
not to resort to unilateral measures referred to in Article 23.2(a).  In Section 304, in
contrast, the US statutorily reserves the right to do so.  In our view, because of that,
the statutory language of Section 304 constitutes a prima facie violation of Article
23.2(a).675

6. The Non-Statutory Elements of Section 304

(a) Introduction and Summary of the Panel's Analysis
7.98 In the previous analysis we have deliberately referred to the "statutory lan-
guage" of Section 304 and likewise we have deliberately concluded that the statutory
language creates a prima facie violation.  We did not conclude that a violation has
been confirmed.  This is so because of the special nature of the Measure in question.
The Measure in question includes statutory language as well as other institutional and
administrative elements.676 To evaluate its overall WTO conformity we have to assess
all of these elements together.

                                                                                                              

675 We would like to emphasize again that this finding does not require the wholesale reversing of
earlier GATT and WTO jurisprudence on mandatory and discretionary legislation. The classical test
under previous jurisprudence was that only legislation mandating a WTO inconsistency or preclud-
ing WTO consistency, could, as such, violate WTO provisions (see paras. 4.173 ff. and 7.51 of this
Report). The methodology we adopted was to examine first and with care the WTO provision in
question and the obligation it imposed on Members. It could not be presumed, in our view, that the
WTO would never prohibit legislation under which a national administration would enjoy certain
discretionary powers.  If it were found upon such examination that certain discretionary powers were
in fact inconsistent with a WTO obligation, then legislation allowing such discretion would, on its
face, fail the classical test: it would preclude WTO consistency.
676 See paras. 7.25-7.28 of this Report.



Report of the Panel

1140 DSR 2000:II

7.99 Therefore, although we found above that the statutory language of Section
304 creates a prima facie violation of Article 23.2(a), this does not, in and of itself,
establish a US violation.  There is more to Section 304 than statutory language.  Con-
sequently, we have to examine the impact of the other elements on the overall con-
formity of the Measure in question with the relevant WTO provisions.
7.100 To do this, we should recall first the nature of the prima facie violation cre-
ated by the statutory language.  The prima facie violation was created by the possi-
bility under the statute of the USTR making a determination of inconsistency which
negates the assurances that WTO partners of the US and individuals in the market
place were entitled to expect under Article 23.
7.101 One can imagine different ways to remove the prima facie violation.  If, for
example, the statutory language itself were modified so that the USTR were not un-
der an obligation to make a determination within the 18 months time-frame, but
could, for example, await the making of any determination until such time as DSU
procedures were completed the guarantee that Article 23 was intended to create
would remain intact and the prima facie inconsistency would not exist.677 Likewise,
if, by a change in the statutory language, the USTR's discretion to make a determina-
tion of inconsistency prior to exhaustion of DSU proceedings were curtailed, once
again the prima facie inconsistency would no longer exist.
7.102 Changing the statute is not the only way to remove the prima facie inconsis-
tency. If the possibility of the USTR making a determination of inconsistency prior to
exhaustion of DSU proceedings were lawfully curtailed in a different manner, the
same legal effect would be achieved. The obligation on Members to bring their laws
into conformity with WTO obligations is a fundamental feature of the system and,
despite the fact that it affects the internal legal system of a State, has to be applied
rigorously.  At the same time, enforcement of this obligation must be done in the
least intrusive way possible.  The Member concerned must be allowed the maximum
autonomy in ensuring such conformity and, if there is more than one lawful way to
achieve this, should have the freedom to choose that way which suits it best.
7.103 Critically, the offending discretionary element has to be lawfully curtailed
since, as found in WTO case law, conformity with WTO obligations cannot be ob-
tained by an administrative promise to disregard its own binding internal legislation,
i.e. by an administrative undertaking to act illegally.678

7.104 For the following reasons we find that the prima facie violation has in fact in
this case been lawfully removed and no longer exists.
7.105 The Trade Act in general and Sections 301-310 in particular are part of US
legislation which covers the broad range of US trade relations including relations
with States that are not WTO Members and including relations with Members that
are not covered by WTO obligations.
7.106 The statutory language of Section 304 gives the USTR the broad discretion
we outlined above as regards the entire scope of US trade relations, only a part of
which comes within the orbit of WTO obligations.  Within the discretion allowed,

                                                                                                              

677 On this issue, the statutory language is, however, conclusive in that, as we found in
para. 7.31(a), the USTR is obligated to make a determination within the 18 months time-frame under
Section 304.
678 Appellate Body Report on India – Patents (US), op. cit., paras. 69-71.
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the statutory language leaves it to the USTR to apply the provisions of the Trade Act
which relate to the entire gamut of US trade relations in a manner which is consistent
with US interests and obligations.  The interests and obligations can be different
from one group of States to another.
7.107 We find, as a matter of fact, that it is within that broad discretion afforded to
the US Administration, notably as regards the content of determinations pursuant to
Section 304, lawfully to set out different regimes for the application of Section 304
depending on whether or not it concerns WTO covered situations.
7.108 The language of Section 304 allows the existence of multilateral dispute
resolution proceedings to be taken into account.679 It also allows for determinations
of inconsistency to be postponed until after the exhaustion of DSU proceedings.680

This language surely permits the Administration to limit the discretion of the USTR
so that no determination of inconsistency would be made before the exhaustion of
DSU proceedings.  The wide discretion granted as to the content of the determination
to be made should be interpreted as including the power of the US Administration to
adopt an administrative decision limiting the USTR's discretion in a manner consis-
tent with US international obligations.681

7.109 For reasons we explain below, we find that this is precisely the situation in
the present case.  Briefly, the US Administration has carved out WTO covered situa-
tions from the general application of the Trade Act.  It did this in a most authoritative
way, inter alia, through a Statement of Administrative Action ("SAA") submitted by
the President to, and approved by, Congress.  Under the SAA so approved "… it is
the expectation of the Congress that future administrations would observe and apply
the [undertakings given in the SAA]".  One of these undertakings was to "base any
section 301 determination that there has been a violation or denial of US rights … on
the panel or Appellate Body findings adopted by the DSB".682 This limitation of dis-

                                                                                                              

679 Section 304 states that the determination is to be based on "the investigation initiated under
section 302 … and the consultations (and proceedings, if applicable) under section 303" (emphasis
added).  See, in this respect, footnote 649 above.
680 As the US noted in its answer to Panel Question 32(b), "[t]here is nothing in the text of Sections
301-310 which prevents [the USTR from making two determinations in one and the same case] …
While the Trade Representative is required to make a determination within the time frames set forth
in that section, nothing prevents her from making additional determinations after that time".  See
para. 4.599 above.
681 We reach this conclusion not least because of the US constitutional principle of construing US
domestic law, where possible, in a way that is consistent with US obligations under international
law.  We accept the US submissions that "[i]n U.S. law, it is an elementary principle of statutory
construction that 'an act of Congress ought never to be construed to violate the law of nations if any
other possible construction remains'. Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64,
118 (1804). While international obligations cannot override inconsistent requirements of domestic
law, 'ambiguous statutory provisions . . . [should] be construed, where possible, to be consistent with
international obligations of the United States'. Footwear Distributors and Retailers of America v.
United States, 852 F. Supp. 1078, 1088 (CIT), appeal dismissed, 43 F.3d 1486 (Table) (Fed.  Cir.
1994), citing DeBartolo Corp. v. Florida Gulf Coast Building and Trades Council, 485 U.S. 568
(1988)".
682 The SAA, as is often the case in trade policy and trade law circles, uses "section 301" as a ge-
neric term referring to enforcement procedures under Sections 301-310 more generally.  Thus, when
referring to "section 301 determinations", we understand this to mean any determination made under
Sections 301-310.
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cretion would effectively preclude a determination of inconsistency prior to exhaus-
tion of DSU proceedings.683 The exercise of discretion under the statutory scheme is
in the hands of the Administration and it is the Administration which has given this
undertaking.  We recognize of course that an undertaking given by one Administra-
tion can be repealed by that Administration or by another Administration. But this is
no different from the possibility that statutory language under examination by a panel
be amended subsequently by the same or another Legislator.684 The critical question
is whether the curtailment of discretion is lawful and effective.  This Panel finds that
it is.

(b) The Internal Dimension: US Statement of
Administrative Action

7.110 The limitation on the USTR's discretion under Section 304, outlined above,
was contained in the US Statement of Administrative Action ("SAA") that accompa-
nied the US legislation implementing the results of the Uruguay Round submitted by
the President to Congress.  The SAA provides, in its own terms, as follows:

"This Statement describes significant administrative actions proposed
to implement the Uruguay Round agreements…
… this Statement represents an authoritative expression by the Ad-
ministration concerning its views regarding the interpretation and ap-
plication of the Uruguay Round agreements, both for purposes of U.S.
international obligations and domestic law.  Furthermore, the Admini-
stration understands that it is the expectation of the Congress that fu-
ture Administrations will observe and apply the interpretations and
commitments set out in this Statement.  Moreover, since this State-
ment will be approved by the Congress at the time it implements the
Uruguay Round agreements, the interpretations of those agreements
included in this Statement carry particular authority".685

7.111 The SAA thus contains the view of the Administration, submitted by the
President to Congress and receiving its imprimatur, concerning both interpretation
and application and containing commitments, to be followed also by future Admini-
strations, on which domestic as well as international actors can rely.

                                                                                                              

683 The US, in its answer to Panel Question 25 (as reflected in paras. 4.121 and 4.534 of this Re-
port), unambiguously confirmed this construction.  It noted in particular that "[t]he SAA must, by
law, be treated as the authoritative expression concerning the interpretation of the statute in any
judicial proceedings" and that with reference to all elements under Section 304 "under U.S. law, it is
required to base an affirmative determination that U.S. WTO agreement rights have been denied on
adopted panel and Appellate Body findings.  That is to say, U.S. law precludes such an affirmative
determination not based on adopted panel or Appellate Body findings".
684 Of course, it is easier to change administrative decisions than it is to change legislation.  How-
ever, as noted in para. 7.133, in the event the US administration were to repeal its undertaking in
respect of US domestic law, it would not only go against express expectations held by Congress set
out in the SAA.  The US would also expose itself to a finding of inconsistency with its WTO obliga-
tions.
685 SAA, p. 1.
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7.112 In the SAA the US Administration indicated its interpretation of Sections
301-310 as well as the manner in which it intends to use its discretion under Sections
301-310, as follows (emphases added):

"Although it will enhance the effectiveness of section 301, the DSU
does not require any significant change in section 301 for investiga-
tions that involve an alleged violation of a Uruguay Round agreement
or the impairment of U.S. benefits under such an agreement.  In such
cases, the Trade Representative will:

• invoke DSU dispute settlement procedures, as required under cur-
rent law;

• base any section 301 determination that there has been a violation
or denial of U.S. rights under the relevant agreement on the panel
or Appellate Body findings adopted by the DSB;

• following adoption of a favourable panel or Appellate Body re-
port, allow the defending party a reasonable period of time to im-
plement the report's recommendations; and

• if the matter cannot be resolved during that period, seek authority
from the DSB to retaliate" (emphasis added).686

This official statement in the SAA – in particular, the commitment undertaken in the
second bullet point – approved by the US Congress in the expectation that it will be
followed by future US Administrations, is a major element in our conclusion that the
discretion created by the statutory language permitting a determination of inconsis-
tency prior to exhaustion of DSU proceeding has effectively been curtailed.  As we
already noted, we find that this decision of the US Administration on the manner in
which it plans to exercise its discretion, namely to curtail it in such a way so as never
to adopt a determination of inconsistency prior to the adoption of DSB findings, was
lawfully made under the statutory language of Section 304.687

                                                                                                              

686 SAA, pp. 365-366.
687 In this respect, the EC refers to Section 102(a) of the US Uruguay Round Agreements Act 1994,
the Act by which the US Congress approved the WTO Agreement.  Section 102(a) of this Act pro-
vides

"(1) UNITED STATES LAW TO PREVAIL IN CONFLICT. - No provision in any of
the Uruguay Round Agreements, nor the application of any such provision to
any person or circumstance, that is inconsistent with any law of the United
States shall have effect.
(2) CONSTRUCTION. - Nothing in this Act shall be construed - …

(B) to limit any authority conferred under any law of the United States,
including section 301 of the Trade Act of 1974 unless specifically pro-
vided for in this Act".

We note, however, that even if one were to hold that, pursuant to Section 102(a), the WTO
agreements and the Uruguay Round Act itself could not, and did not, curtail the USTR's discretion
under Section 304, in our view, the US Administration itself could do so, and did so, inter alia, in
the SAA.  It did so validly by means of exercising discretion granted to it under the statutory lan-
guage of Section 304.
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7.113 The EC refers to subsequent paragraphs in the SAA that allegedly contradict
the above quoted statement in the SAA.688 We are persuaded, however, and so find,
that these other paragraphs, read in their context, do not contradict the decision to
apply Sections 301-310 in a manner consistent with US obligations under the WTO.
Some of the disputed language clearly does not cover the issues considered here, i.e.
involving WTO Members and an alleged denial of US rights under the WTO Agree-
ment.  Those paragraphs deal rather with cases involving WTO Members but not
involving US rights under the WTO Agreement, i.e. where the subject-matter is not
covered by the WTO.  Admittedly, some of the language in the SAA appears am-
bivalent.  We note however that, following US constitutional law, cases of ambiguity
in the construction of legal instruments should, where possible, always be resolved in
a manner consistent with US international obligations.  We find that it is possible to
do so in this case.

(c) US Statements before this Panel
7.114 The international elements of the SAA, though clearly present689 were not at
its centre.  The SAA was made in a domestic context, before Congress on the occa-
sion of the implementation by the US of the results of the Uruguay Round negotia-
tions.  Since the alleged violation at issue is domestic legislation, in principle, inter-

                                                                                                              

688 SAA, pp. 366-367:
"There is no basis for concern that the Uruguay Round agreements in general,
or the DSU in particular, will make future Administrations more reluctant to
apply section 301 sanctions that may be inconsistent with U.S. trade obliga-
tions because such sanctions could engender DSU-authorized coun-
ter-retaliation. Although in specific cases the United States has expressed its
intention to address an unfair foreign practice by taking action under section
301 that has not been authorized by the GATT, the United States has done so
infrequently. In certain cases, the United States has taken such action because
a foreign government has blocked adoption of a GATT panel report against it.
Just as the United States may now choose to take section 301 actions that are
not GATT authorized, governments that are the subject of such actions may
choose to respond in kind. That situation will not change under the Uruguay
Round agreements. The risk of counter-retaliation under the GATT has not
prevented the United States from taking action in connection with such mat-
ters as semiconductors, pharmaceuticals, beer, and hormone-treated beef".

It may be possible to construe these two paragraphs in the SAA as in fact indicating that the
conditions which explain an abusive use of Section 301 in the past – in particular, the blocking of
adoption of a panel report – no longer prevail under the WTO (see US Answer to Panel Question 38
reflected in paras. 4.134-4.140 of this Report).  We decided to put the worst possible construction on
these paragraphs in the SAA concluding that there is a tension between these paragraphs and the
undertakings in the bullet points.  As indicated in the body of the Report, this tension ought to be
resolved following US constitutional law principles in favour of a construction which upholds com-
pliance with international legal obligations.  We were brought to that solution also when considering,
in addition, the solemn undertakings of the US to the Panel confirming the Administration's view set
out in the bullet points that in the light of the SAA the USTR is precluded from applying Sections
301-310 in a manner inconsistent with WTO obligations.
689 As noted earlier, the SAA is explicitly said to represent an authoritative expression "both for
purposes of U.S. international obligations and domestic law", see para. 7.110 of this Report.
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nal elements legally relevant to the construction of the legislation should be determi-
native.
7.115 The international legal relevance of the US commitments in the SAA were
confirmed and amplified also in the context of the very proceedings before this
Panel.  In response to our very insistent questions, the US explicitly, officially, re-
peatedly and unconditionally confirmed the commitment expressed in the SAA
namely that the USTR would "… base any section 301 determination that there has
been a violation or denial of U.S. rights under the relevant agreement on the panel or
Appellate Body findings adopted by the DSB".690

7.116 The US confirmed this for the record during the first meeting with the parties
before the Panel.  Subsequently, answering Panel Question 14, the US stated the
following:

"With regard to determinations under Section 304, as noted in para-
graphs 12 and 41 of the U.S. First Submission, and as provided at
page 365 of the Statement of Administrative Action (U.S. Exhibit 11),
the Trade Representative is required under Section 304(a)(1) to base a
determination of whether agreement rights have been denied on the
results of WTO dispute settlement proceedings.  Thus, in the event
that a dispute settlement panel were to fail to complete its proceedings
within the time frames provided for in the DSU and Section
304(a)(2)(A), the Trade Representative would not be able to make a
determination that U.S. agreement rights have been denied".691

7.117 Whilst we have rejected the view that the statutory language of Section 304
itself precludes a determination of inconsistency, we fully accept the power of the US
Administration to determine that it is its duty to exercise the discretion given to it by
the statutory language in a way consistent with WTO obligations, to make this duty,
through the SAA, official US policy for future Administrations, and, in turn, for the
USTR, as part of the US Administration, to perceive it as its legal duty to follow such
a policy.
7.118 Attributing international legal significance to unilateral statements made by a
State should not be done lightly and should be subject to strict conditions.  Although
the legal effects we are ascribing to the US statements made to the DSB through this
Panel are of a more narrow and limited nature and reach compared to other interna-
tionally relevant instances in which legal effect was given to unilateral declarations,
we have conditioned even these limited effects on the fulfilment of the most stringent
criteria.  A sovereign State should normally not find itself legally affected on the
international plane by the casual statement of any of the numerous representatives
speaking on its behalf in today's highly interactive and inter-dependant world692 nor

                                                                                                              

690 SAA, p. 366.
691 See also footnote 683 above.
692 In the Nuclear Test case (Australia v. France), the ICJ held that France was legally bound by
publicly given undertakings, made on behalf of the French Government, to cease the conduct of
atmospheric nuclear tests.  The criteria of obligation were:  the intention of the state making the
declaration that it should be bound according to its terms; and that the undertaking be given pub-
licly:



Report of the Panel

1146 DSR 2000:II

by a representation made in the heat of legal argument on a State's behalf.  This,
however, is very far from the case before us.
7.119 At this juncture, it is also worth recalling that under Article 11 of the DSU it
is our duty to "… make an objective assessment of the facts of the case … and make
such other findings as will assist the DSB in making the recommendations or in giv-
ing the rulings provided for in the covered agreements" (emphasis added).
7.120  As regards these statements we find, thus, as follows:
7.121 The statements made by the US before this Panel were a reflection of official
US policy, intended to express US understanding of its international obligations as
incorporated in domestic US law.693 The statements did not represent a new US pol-
icy or undertaking but the bringing of a pre-existing US policy and undertaking made
in a domestic setting into an international forum.
7.122 The representations and statements by the representatives of the US appearing
before us were solemnly made, in a deliberative manner, for the record, repeated in
writing and confirmed in the Panel's second hearing.  There was nothing casual about
these statements nor were they made in the heat of argument.  There was ample op-
portunity to retract.  Rather than retract, the US even sought to deepen its legal com-
mitment in this respect.694

7.123 We are satisfied that the representatives appearing before us had full powers
to make such legal representations and that they were acting within the authority

                                                                                                              

"It is well recognized that declarations made by way of unilateral acts, con-
cerning legal or factual situations, may have the effect of creating legal obli-
gations.  Declarations of this kind may be, and often are, very specific.  When
it is the intention of the State making the declaration that it should become
bound according to its terms, that intention confers on the declaration the
character of a legal undertaking, the State being henceforth legally required to
follow a course of conduct consistent with the declaration.  An undertaking of
this kind, if given publicly, and with an intent to be bound, even though not
made within the context of international negotiations, is binding".

(ICJ Reports (1974), p. 253 at pp. 267-271, quoted above from para. 43; see also Nuclear
Test case (New Zealand v. France), ICJ Reports (1974), p. 457, at pp. 472-475; Legal Status of East-
ern Greenland case, PCIJ Reports, Series A/B, No. 53, where a statement was found to have legal
effects even though it was not made publicly but in the course of conversations with the Norwegian
Foreign Minister; Nicaragua case (Merits), ICJ Reports (1986), p. 14, at p. 132; Case Concerning
the Frontier Dispute, ICJ Reports (1986), p. 554, at pp. 573-574 ).

In this case, the legal effect of the US statements does not go as far as creating a new legal
obligation. Nonetheless we have applied to them the same, and perhaps even more, stringent condi-
tions.  Subsequent to the Nuclear test case, some authors criticised  giving legal effect to declara-
tions not directed to a specific State or States but expressed erga omnes (see Rubin, A., The Interna-
tional Legal Effects of Unilateral Declarations, American Journal of International Law, 1977, p. 1
and Franck, T., Word Made Law: The Decision of the ICJ in the Nuclear Test Cases, American
Journal of International Law, 1975, p. 612).  In this case the US statements had explicit recipients
and were made in the context of a specific dispute settlement procedure.
693 See paras. 7.110 and 7.114 of this Report.
694 In its first submission the US argued forcefully that Section 304 did not ever require the USTR
to make a determination of inconsistency before exhaustion of DSU proceedings (see paras.
4.527-4.530 of this Report).  In its second submission the US went further and argued that the cor-
rect interpretation of Section 304 is that the USTR is legally precluded from making such determi-
nation (see paras. 4.536-4.537 of this Report).
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bestowed on them.  Panel proceedings are part of the DSB dispute resolution proc-
ess.  It is inconceivable except in extreme circumstances that a panel would reject the
power of the legal representatives of a Member to state before a panel, and through
the panel to the DSB, the legal position of a Member as regards its domestic law read
in the light of its WTO obligations.  The panel system would not function if such a
power could not be presumed.
7.124 We are equally satisfied, as a matter of fact, that the statements made to us
were intended to be part of the record in the full knowledge and understanding that
they could, as any other official submission, be made part of our Report; that they
were made with the intention not only that we rely on them but also that the EC and
the third parties to the dispute as well as all Members of the DSB – effectively all
WTO Members – place such reliance on them.
7.125 Accordingly, we find that these statements by the US express the unambigu-
ous and official position of the US representing, in a manner that can be relied upon
by all Members, an undertaking that the discretion of the USTR has been limited so
as to prevent a determination of inconsistency before exhaustion of DSU proceed-
ings.  Although this representation does not create a new international legal obliga-
tion for the US – after all the US was already bound by Article 23 in becoming a
WTO Member – it clarifies and gives an undertaking, at an international level, con-
cerning aspects of domestic US law, in particular, the way the US has implemented
its obligations under Article 23.2(a) of the DSU.
7.126 The aggregate effect of the SAA and the US statements made to us is to pro-
vide the guarantees, both direct to other Members and indirect to the market place,
that Article 23 is intended to secure.  Through the SAA and the US statements, as we
have construed them, it is now clear that under Section 304, taking account of the
different elements that compose it, the USTR is precluded from making a determina-
tion of inconsistency contrary to Article 23.2(a).  As a matter of international law, the
effect of the US undertakings is to anticipate, or discharge, any would-be State re-
sponsibility that could have arisen had the national law under consideration in this
case consisted of nothing more than the statutory language.695 It of course follows
that should the US repudiate or remove in any way these undertakings, the US would
incur State responsibility since its law would be rendered inconsistent with the obli-
gations under Article 23.

(d) USTR Practice under Section 304
7.127 It is not our task to examine the individual conduct of the US in specific
cases.  We did, however, examine the practice of the USTR in specific cases as a
means of shedding light on the meaning of Sections 301-310.  We also considered
that the USTR record could be of limited probative value in evaluating the veracity
and significance of the SAA and the policy it articulated.
7.128 In support of its position the US made the following submission to the Panel:

                                                                                                              

695 Below we also canvass another hypothesis, see para. 7.133 of this Report.  In that alternative
hypothesis the effect of the undertaking is actually to discharge State responsibility that the statutory
language may have given rise to.
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"The record shows that the Trade Representative has never once made
a Section 304(a)(1) determination that U.S. GATT or WTO agreement
rights have been denied which was not based on the results of GATT
and WTO dispute settlement proceedings.  Not once".696

7.129 Given the intense criticism of Sections 301-310 articulated in the submissions
of third parties before this Panel, we expressly invited the EC and all third parties to
submit to us any evidence of WTO inconsistent conduct by the US corresponding to
the complaints of the EC – and, thus, within our terms of reference – that took place
since the entry into force of the WTO.  One such alleged case was submitted by one
of the third parties (Japan – Auto Parts697) to which the EC joined two other cases
(EC – Bananas III and Argentina – Textiles and Apparel (US)).
7.130  It is not for us to make a conclusive finding in relation to any of these cases,
not least Bananas III which is the subject of proceedings before another panel.698

However, on the face of the record before us, we do not find the evidence submitted
to us in this connection sufficient to overturn the US claim of a consistent record of
compliance of Section 304 with Article 23.2(a) as invoked by the EC.  In any event,
we do not consider the evidence before us sufficient to overturn our conclusions re-
garding Section 304 itself.699

                                                                                                              

696 US oral statement, second meeting, para. 16 (see para. 4.990).
697 This dispute is explained in paras. 5.273-274 of this Report.  As a result of the US action in this
respect, see also United States – Imposition of Duties on Automobiles from Japan under Section 301
and 304 of the Trade Act of 1974 ("Japan – Auto Parts"), WT/DS6 (complaint by Japan), settlement
notified to the DSB.
698 See documents under WT/DS165.
699 In Japan – Auto Parts the US was not seeking redress of inconsistencies under the WTO, it was
examining, inter alia, whether Japanese acts or policies in this respect were "unreasonable" under
Section 301 (b).  We consider that even if conduct inconsistent with Article 23.2(a) occurred – a
matter on which we express no opinion – the kind of inconsistency implicated would be outside our
terms of reference since it covers issues not raised in the EC claims before us.

Whether the US violated Article 23 in the Bananas III case is one of the claims subject to
separate panel proceedings.  Even if the US conduct in response to the alleged implementation of
DSB findings by the EC was inconsistent with Article 23.2(a), we note that any determinations made
by the US in this respect were made under Section 306 – i.e. were determinations on whether imple-
mentation of DSB findings took place – not under Section 304 at issue here, i.e. determinations on
whether US rights are being denied prior to the issue of implementation arising.  The fact that deter-
minations under Section 306 have to be considered, for purposes of, e.g. publication and subsequent
action under Section 301, as determinations under Section 304, pursuant to Section 306 (b)(1), does
not alter our conclusion.  We deal with the EC claim of inconsistency of Section 306 in Section
VII.D below.

Finally, in Argentina – Textiles and Apparel (US), the USTR determination was published
subsequently to both the lapse of the 18 months time-period referred to in Section 304 and the adop-
tion of DSB findings on the matter.  The determination explicitly states that it is based on the find-
ings of the DSB on the matter. We do not consider the fact that the determination was retroactively
dated back to 3 April 1998, i.e. the day before the lapse of the 18 months time-period and thereby
also a date prior to the adoption of DSB findings on the matter (22 April 1998), to be relevant on the
international plane.  In our view, when it comes to examining Article 23.2(a), the actual date of the
determination and, especially, the basis of the determination's finding are the critical elements.  In
terms of US obligations to other WTO Members, this case shows that the US waited until the end of
DSU procedures before it publicly announced its determination and that the USTR effectively based
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7. Summary of the Panel's Analysis and Finding in Respect of
the EC Claim under Section 304

7.131 The overall result of our analysis may be summarized as follows.  We found
that the statutory language of Section 304 constitutes a serious threat that determina-
tions contrary to Article 23.2(a) may be taken and, in the circumstances of this case,
is prima facie inconsistent with Article 23.2(a) read in the light of Article 23.1.  We
then found, however, that this threat had been removed by the aggregate effect of the
SAA and the US statements before this Panel in a way that also removes the prima
facie inconsistency and fulfils the guarantees incumbent on the US under Article 23.
In the analogy described in paragraph 7.65, the sign "No Trespassing. Trespassers
may be shot on sight" was construed by us as going against the mutual promise made
among the neighbours always and exclusively to have recourse to the police and the
courts of law in any case of alleged trespassing.  Continuing with that analogy, we
would find in this case that the farmer has added to the original sign which was
erected for all to read another line stating:  "In case of  trespass by neighbours, how-
ever, immediate recourse to the police and the courts of law will be made".  We
would hold – as we did in this case – that with this addition the agreement has been
respected.
7.132 This conclusion is based on our reading of Section 304 as part of a
multi-layered law containing statutory, institutional and administrative elements.  We
did, however, for prudential reasons, consider Section 304 on an alternative hypothe-
sis which would regard our task as limited to an examination of statutory elements
only.  Even on this hypothesis, our overall conclusion of conformity would remain
intact albeit by virtue of slightly different methodologies.
7.133 First, the SAA could be considered not as an autonomous measure of the
Administration determining its policy of implementing Section 304, but as an im-
portant interpretative element in the construction of the statutory language of Section
304 itself.  Whereas the statutory language read on its own does not preclude a de-
termination of inconsistency, as we found above in paragraph 0, following this alter-
native methodology, the statutory language read in the light of the SAA would have
that effect.
7.134 Second, assuming that examination of the statutory language of Section 304
led us to conclude that, because of the broad discretion it gives to the USTR, the
statute is in violation of Article 23, we would then need to consider an appropriate
remedy, i.e. to consider how the US could restore to its WTO partners the guarantees
embodied in Article 23.  In our view, any lawful means by which the US Admini-
stration could curtail the discretionary element would be sufficient to achieve that
goal.  In the case at hand, we would then find that the SAA and statements of the
kind made by the US to the DSB through this Panel effectively provide, for the rea-
sons we explained above, such a remedy.  Therefore, any violation we would thus
have found on the basis of the statutory language of Section 304, under this second
alternative, would have been remedied.

                                                                                                              

her findings on the result of the DSU process. The outcome of the DSU process conditioned the
content of the USTR determination.
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7.135 For the reasons outlined above we find that Section 304 is not inconsistent
with US obligations under Article 23.2(a) of the DSU.
7.136 Should the undertakings articulated in the SAA and confirmed and amplified
by the US to this Panel be repudiated or in any other way removed by the US Ad-
ministration or another branch of the US Government700, this finding of conformity
would no longer be warranted.

D. The EC Claim that Section 306 is Inconsistent with Article 23.2(a)
of the DSU

1. Claims and Arguments of the Parties
7.137 Section 306 concerns the follow-up by the USTR to a determination under
Section 304 that US rights under the WTO were being denied.  When applied to
WTO covered situations referred to in the EC claim it presupposes the completion of
panel and, as the case may be, Appellate Body proceedings and a ruling by the DSB
in favour of the US.  Section 306 sets out the procedures under the Trade Act for
obtaining DSB authorization for the suspension of concessions when, in the view of
the US, another Member has failed adequately to implement the original ruling of the
DSB.
7.138 The EC claims that Section 306 (b) requires the USTR to "consider" whether
a WTO Member has implemented the recommendations of the DSB and, in the event
of non-implementation, to determine what further action to take.  The EC claims that
this "consideration" constitutes a "determination" in the sense of Article 23 by the
USTR on whether the Member concerned has violated US rights under the WTO
Agreement.  According to Article 23, determinations of inconsistency may not be
made prior to exhaustion of DSB proceedings.  However, the EC contends, according
to Section 306 this specific determination has to be made no later than 30 days after
the expiration of the reasonable period of time granted to the losing WTO Member to
implement DSB recommendations.  In the EC view, any dispute on the question of
implementation has to be settled under Article 21.5 of the DSU which provides for
referral of the matter to the original panel for a decision within 90 days.  Since such
referral can take place at the end or even after the lapse of the reasonable period of
time, the EC contends, Section 306 (b) requires a unilateral determination on compli-
ance without awaiting the results of a WTO proceeding under Article 21.5 in viola-
tion of Article 23.2(a).
7.139 The US responds that Section 306 does not require the USTR to make a "de-
termination" in violation of Article 23.2(a) of the DSU.  In the US view, for the
USTR to assert US rights under Article 22 of the DSU, the USTR is not only per-
mitted, but is affirmatively required to make a judgment on – i.e. to "consider", the
word used in Section 306 (b) itself – whether implementation of DSB recommenda-
tions has taken place.  According to the US, a Member wanting to suspend conces-
sions under Article 22 has to request authorization from the DSB within 30 days after
the lapse of the reasonable period of time.  If not, it loses the right to obtain such

                                                                                                              

700 When we refer to the "US Government" in this Report we mean to include legislature, executive
and judiciary.
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authorization by negative consensus.  Since, therefore, a winning Member has to
formulate its request for authorization within 30 days – even if, subsequently, the
matter is referred to arbitration and authorization is only granted thereafter – the US
argues that Article 22 itself presupposes that the USTR indicate how it intends to
suspend concessions within this 30 day deadline.  This 30 day deadline has been
transposed into Section 306 (b) and is, therefore, in the view of the US, consistent
with Article 23.2(a).
7.140 In respect of the possible conflict between the 30 day period in Section 306
(b) and the 90 day time-limit for a ruling on implementation under Article 21.5, the
US argues that recourse to and completion of Article 21.5 proceedings is not a pre-
requisite for a request for authorization to suspend concessions to be made whenever
disagreement arises on implementation.
7.141 Article 21.5 of the DSU provides as follows:

"Where there is disagreement as to the existence or consistency with a
covered agreement of measures taken to comply with the recommen-
dations and rulings such dispute shall be decided through recourse to
these dispute settlement procedures, including wherever possible re-
sort to the original panel. The panel shall circulate its report within 90
days after the date of referral of the matter to it.  When the panel con-
siders that it cannot provide its report within this time frame, it shall
inform the DSB in writing of the reasons for the delay together with
an estimate of the period within which it will submit its report".

Article 22.6 states:
"When the situation described in paragraph 2 occurs ["if the Member
concerned fails to bring the measure found to be inconsistent with a
covered agreement into compliance therewith or otherwise comply
with the recommendations and rulings within the reasonable period of
time determined pursuant to paragraph 3 of Article 21"], the DSB,
upon request, shall grant authorization to suspend concessions or
other obligations within 30 days of the expiry of the reasonable period
of time unless the DSB decides by consensus to reject the request.
However, if the Member concerned objects to the level of suspension
proposed, or claims that the principles and procedures set forth in
paragraph 3 have not been followed where a complaining party  has
requested authorization to suspend concessions or other obligations
pursuant to paragraph 3(b) or (c), the matter shall be referred to arbi-
tration. Such arbitration shall be … completed within 60 days after the
date of expiry of the reasonable period of time.  Concessions or other
obligations shall not be suspended during the course of the arbitra-
tion".
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2. Preliminary Panel Findings in Respect of the Statutory
Language of Section 306

7.142 We propose to adopt here a similar methodology as the one we employed in
our examination of Section 304 and examine first the statutory language of Section
306 in the light of US obligations under Article 23.2(a) read in the light of Article
23.1.701

7.143 To facilitate the understanding of our subsequent findings, it may be useful to
read Section 306 as consisting of two phases.  A first phase deals with a "considera-
tion" by the USTR that "a foreign country is not satisfactorily implementing a meas-
ure or agreement" (Section 306(b)(1)) or, as repeated in Section 306(b)(2), a "consid-
eration" that "the foreign country has failed to implement".  A second phase ad-
dresses the "determination" by the USTR on "what further action the Trade Repre-
sentative shall take under section 301" (Section 306(b)(1)).
7.144 The second phase contains a mandatory element:  the determination on the
proposed action has to be made, according to Section 306, no later than 30 days after
the expiration of the reasonable period of time given to the other WTO Member to
implement DSB findings.  This second phase can only be activated when the "con-
sideration" in the first phase is made, i.e. when the USTR considers that implemen-
tation has failed.  Ipso facto, the first phase as well has to take place within the 30
day time-frame prescribed for the second phase.  We find, therefore, as a matter of
fact, that Section 306 mandates the USTR  to "consider" whether or not the WTO
Member concerned has implemented DSB recommendations within 30 days after the
lapse of the reasonable period of time.
7.145 We also find that the EC is correct in claiming that in certain circumstances
this "consideration" by the USTR will necessarily take place before the completion of
Article 21.5 procedures on implementation. The usual deadline for completion of pro-
cedures under Article 21.5 is 90 days after referral of the matter to the original panel.
Article 21.5 does not further specify when and how such referral has to take place nor
does it include a deadline for parties to invoke Article 21.5.  On these grounds, it is
reasonable to assume that situations can occur where Article 21.5 is invoked later than
60 days before the expiration of the reasonable period of time.  As a result, the deadline
for completion of the panel's work under Article 21.5 could fall later than the 30th day
after the lapse of the reasonable period of time, the trigger referred to in Section 306 (b).
In that event, the "consideration" required under Section 306 would thus need to be
taken before the completion of Article 21.5 procedures.
7.146 We further find that USTR "considerations" under the first phase of Section
306 – made subsequent to, and based on, internal monitoring by the USTR pursuant
to Section 306 (a); and, in the case of a "consideration" that implementation failed,
automatically and as a conditio sine qua non leading to a decision on action under
Section 301 – meet the threshold of firmness and immutability required for a "deter-
mination" under Article 23.2(a).702 Hereafter we thus refer to these "considerations"

                                                                                                              

701 See Section VII.B.6.
702 In this respect, see para. 7.20 and footnote 657 above.
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as "determinations".703 The US argument that the first phase of Section 306 is af-
firmatively required under Article 22 and represents no more than a belief necessary
to the pursuit of dispute settlement procedures is, in our view, relevant not so much
to the question of whether there is a "determination" but to the question of whether
such "determination" is allowed under Article 23.2(a) since made "through recourse
to dispute settlement in accordance with the rules and procedures" of the DSU, an-
other element under Article 23.2(a) discussed below.  We recall also that the USTR
view under Section 306 that implementation failed is not a preliminary one that re-
quires further confirmation by a panel but one referred to the DSB for immediate
authorization to suspend concessions (unless an objection is raised against the level
of suspension or the principles or procedures followed in considering what conces-
sions to suspend).704

7.147 We further find, as a matter of fact, that although the USTR is obligated to
make this determination within the 30 day time-frame, it has wide discretion as to the
content of this determination.  Specifically, we find that there do not exist any cir-
cumstances which would compel the USTR under the statutory language of Section
306 to determine that implementation has failed, i.e. to make a determination of in-
consistency, whilst Article 21.5 procedures are still pending.  In other words, it
would always be open to the USTR under the Trade Act to determine that imple-
mentation has not failed so long as DSB procedures have not been exhausted.  How-
ever, as in the case of Section 304, within the discretion created by the statutory lan-
guage the USTR is not precluded by the statute from making such a determination.
7.148 It is important to note, however, that the determination at issue here, in WTO
covered situations, is only a preliminary step under Section 306 to seek DSB authori-
zation for the suspension of concessions or other obligations  The result of this de-
termination is not the suspension of concessions without DSB authorization but a
request – albeit, according to the EC, a premature one – for authorization from the
DSB to impose such suspension.

                                                                                                              

703 Recalling the four elements required for there to be a breach of Article 23.2(a) in respect of
specific acts taken in a given dispute, outlined above in footnote 657, we thus find that "considera-
tions" under Section 306 are "determinations" in the sense of the second element under Article
23.2(a).  We also find that determinations under Section 306 meet the first element under Article
23.2(a).  The US is obviously seeking redress of WTO inconsistencies when it monitors the imple-
mentation of DSB findings under Section 306.  The third element concerns the question as to
whether the determination under Section 306 is one "to the effect that a violation has occurred …".
Examining specifically the determination at issue here, the one statutorily reserved in Section 306, i.e.
the determination that implementation did not take place, in other words, that implementing measures
are not consistent with WTO rules even though Article 21.5 procedures have not yet been completed, we
hold the view that such determination is one of inconsistency meeting the third element under Article
23.2(a).
704 See footnote 657 above.
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3. US Obligations under Article 23.2(a) of the DSU as
Applied to Section 306

7.149 We recall that our mandate is to examine the conformity of Section 306 as
such with Article 23.2(a), rather than any specific application of Section 306 in a
given dispute.
7.150 In relation to Section 304 it was clear that a determination of inconsistency
made in a specific case prior to the completion of panel or Appellate Body proceed-
ings and the adoption of a ruling by the DSB was a violation of Article 23.2(a).705 It
was on this premise that we concluded that statutory language merely reserving the
right to make such a determination was also a prima facie violation.
7.151 In the case of Section 306 we have already found that here, too, the statutory
language reserves the right to the USTR to consider that implementation has failed,
i.e. to make a determination of inconsistency prior to termination of Article 21.5 pro-
ceedings.  However, before we conclude that statutory language which reserves this
right amounts to a prima facie violation we need to decide whether such a determi-
nation in a specific case amounts to a violation.  Unlike Section 304, in the case of
Section 306 this issue is highly contentious and far from clear.  Only if we find, as a
matter of law, that Article 23.2(a) is violated when the USTR determines, in a spe-
cific case, that implementation has failed in the sense of Section 306 before the com-
pletion of Article 21.5 proceedings – as a prelude to seeking DSB authorization for
the suspension of concessions – will we be able to find that statutory language in and
of itself, which reserves the right to make such a determination, is WTO inconsistent.
7.152 Reading Section 306 in the light of US obligations under Article 23.2(a), the
question arises, more particularly, whether determinations under Section 306 are
made "through recourse to dispute settlement in accordance with the rules and proce-
dures of [the DSU]" and made "consistent with the findings contained in the panel or
Appellate Body report adopted by the DSB or an arbitration award rendered under
[the DSU]".706 These two elements referred to in Article 23.2(a) are cumulative in
nature.  Determinations are only allowed when made through recourse to the DSU
and consistent with findings adopted by the DSB or an arbitration award under the
DSU.
7.153 In our view, this question goes to the core of the EC claim under Section 306.
As noted earlier, the US maintains that determining that implementation has failed as
a prelude to a request for authorization to suspend concessions even prior to the
completion of Article 21.5 proceedings is mandated by Article 22.  The EC contests
this.
7.154 In accordance with our terms of reference, our mandate is to examine whether
Section 306 conforms with Article 23.2(a).  If we are able to discharge this mandate
without seeking to resolve the altogether separate dispute on the correct interpreta-
tion of Articles 21.5 and 22 and the relationship between them, the subject of nego-

                                                                                                              

705 See para. 7.50 and footnote 657.
706 As outlined in footnote 698, the determination statutorily reserved in Section 306 meets the first
three elements for there to be a breach of Article 23.2(a) in a given dispute.  The crucial question to
be dealt with here remains, however, whether such determination also meets the fourth element un-
der Article 23.2(a).  In this respect see footnote 657.
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tiations in the context of the DSU review, we should do so.707 Thus, this Panel should
decide on the correct interpretation of Articles 21.5 and 22 and the relationship be-
tween them, only if it is legally indispensable.
7.155 We will, therefore, examine the conformity of Section 306 with Article
23.2(a) on the assumption, first, that the US view on Articles 21.5 and 22 is correct
and, then, on the alternative assumption that the EC view in this respect is the correct
one.

(a) Assuming the US View is Correct
7.156 The US maintains that a proposal for suspension of concessions has to be
submitted to the DSB within a 30 days time-frame and that, consequently, the US is
obligated to determine that implementation has failed within that time-frame.  The
US view is based on the following reading of Article 22.
7.157 Article 22.6 states that the DSB "shall grant authorization to suspend conces-
sions or other obligations within 30 days of the expiry of the reasonable period of
time unless the DSB decides by consensus to reject the request" (emphasis added) or an
objection to such request is raised and referred to arbitration.  Article 22 thus provides
an explicit time-limit for DSB authorization to be requested and granted, at least by
virtue of negative consensus.  Article 22 and Article 23 do not explicitly refer to Ar-
ticle 21.5.  A fortiori nowhere is reference to Article 22 explicitly limited to cases
where Article 21.5 has not been invoked.
7.158 Under this reading the US would effectively be obligated under Article 22 to
make a determination on whether implementation took place within the time-frame
prescribed in Section 306 if it is to benefit from the negative consensus rule.  If not,
the practice of positive consensus being reactivated, DSB authorization would only
be obtained in case all Members, including the defending Member, agree.
7.159 Following the US approach, any determination made under Section 306 in the
circumstances referred to in the EC claim would be consistent with Article 23.2(a)
since it would be made "through recourse to dispute settlement in accordance with the
rules and procedures of [the DSU]", in particular Article 22 thereof.  The determination
would then not be made as a unilateral act in pursuit of redress, but as an act required
when seeking multilateral authorization for the suspension of concessions as provided
for in the DSU itself.

                                                                                                              

707 As noted in the EC response to Panel question 23, "the EC has not requested this Panel to 'make
a decision on the relationship between Article 21.5 and 22' of the DSU.  Rather, the EC has re-
quested the DSB and obtained the establishment of this Panel in order to make 'such findings as will
assist the DSB in making the recommendations or giving the rulings provided for in' the provisions
of the agreements cited in the WTO document WT/DS152/11 of 2 February 1999" (see para. 4.901
of this Report).  We note that the EC added to its response that "the WTO consistency of Sections
301-310 must be assessed against all the provisions quoted in the Panel’s terms of reference, in-
cluding Article 21.5 of the DSU on its own" and that "[t]he interpretation of Article 22 of the DSU is
logically and legally a distinct issue to be addressed by the Panel separately, if necessary".  However,
nowhere did the EC substantiate any specific claim of violation of Article 21.5 or Article 22.  These
provisions are only relevant in this case as elements for an assessment of the EC claims under Article
23.  If such assessment does not require a decision on the relationship between Articles 21.5 and 22,
we do not consider it necessary – the word referred to by the EC - nor within our mandate as set out
in Section VII.A of this Report, to solve this controversy.
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7.160 On this reading, the question then arises whether the determination of
non-implementation made through recourse to the DSU is also one "consistent with
the findings contained in the panel or Appellate Body report adopted by the DSB or an
arbitration award rendered under [the DSU]", in the sense of the second phrase of Arti-
cle 23.2(a).  If we consider this to be a reference to the findings of the panel or Appel-
late Body in the original dispute, then also this requirement would be met.  The USTR
determination of non-implementation would, indeed, follow and be based on the origi-
nal findings of inconsistency with WTO rules as adopted by the DSB in respect of the
original complaint.
7.161 Could the findings referred to in Article 23.2(a) be regarded, in the specific
circumstances under the EC claim, as the findings of the panel examining imple-
mentation in the pending Article 21.5 procedures rather than the findings of the
original panel? If this were so, one would have to conclude that – since Article 21.5
procedures would still be pending – no such findings would have been adopted.  The
determination would then be contrary to Article 23.2(a).  In our view this does not
constitute a plausible interpretation of Article 23.2(a) if we assume the US reading of
Article 22 is correct.
7.162 As noted earlier, the determination would be one required under Article 22 in
order to maintain the reversed consensus rule.  Because of that, it would also be con-
duct required or at least authorized under Article 23.2(c), obliging Members to "fol-
low the procedures set forth in Article 22 to determine the level of suspension of
concessions or other obligations and obtain DSB authorization".  There would then
be a conflict between Article 23.2(a) and Article 23.2(c).  Such conflict could be
avoided by adopting the interpretation that the findings referred to in Article 23.2(a)
are those of the original panel, not those of the Article 21.5 panel.  For these reasons,
and assuming the US approach is correct, we do not find that, in the circumstances at
hand, the findings referred to in Article 23.2(a) are those of the panel under Arti-
cle 21.5.
7.163 On these grounds, we find that if the US reading of Article 22 is correct, a
determination, in a specific case, that implementation has failed pursuant to Section
306 as a prelude to a request for suspension of concessions in the circumstances re-
ferred to in the EC claim, could not be found to be inconsistent with Article 23.2(a)
of the DSU.  Consequently, the legislation authorizing such a determination would
not be in violation either.708

(b) Assuming the EC View is Correct
7.164 The EC view that Article 22 can only be activated once Article 21.5 proce-
dures have been completed is based on the following reading of the relevant provi-
sions.  Article 21.5 states that "[w]here there is disagreement as to the existence or
consistency with a covered agreement of measures taken to comply" – and in the
circumstances referred to under the EC claim there is such disagreement – "such
dispute shall be decided through recourse to these dispute settlement procedures".
This arguably implies that in case of disagreement on implementation, Article 21.5
must be pursued, not Article 22.  Moreover, Article 22.6 only applies "[w]hen the

                                                                                                              

708 See para. 7.151 of this Report.
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situation described in paragraph 2 occurs", i.e. in the event "the Member concerned
fails to bring the measure found to be inconsistent with a covered agreement into
compliance".  Since, in the circumstances under examination, an Article 21.5 proce-
dure is pending to make a decision on this very issue, it could be argued that as long
as that procedure has not been completed, the conditions for a request for suspension
of concessions under Article 22.6 are not fulfilled.  Following this line of reasoning,
pending Article 21.5, Article 22 cannot be invoked.709

7.165 Thus, following the EC approach, a Section 306 determination of
non-implementation made, in a specific case, before the completion of Article 21.5
proceedings would be contrary to Article 23.2(a) because it would, in the EC view,
not be made "through recourse to dispute settlement in accordance with the rules and
procedures of [the DSU]", more particularly, made inconsistently with Articles 21.5 and
22.  However, as we have already found, the statutory language of Section 306 man-
dates the USTR to make a determination within 30 days even if Article 21.5 proce-
dures have not been completed and reserves for the USTR the discretion to make
determinations of non-implementation that are – on EC reading – contrary to Arti-
cle 23.2(a).  As a result we consider that – assuming the EC position is correct and
for the reasons explained in our examination of the EC claim under Section 304710 –
the statutory language of Section 306, independently from its application in specific
disputes, would prima facie violate US obligations under Article 23.2(a).
7.166 As explained earlier, this would be so because of the nature of the US obliga-
tions under Article 23.  Under Article 23 the US promised not to resort to unilateral
measures referred to in Article 23.2(a).  However, in Section 306 – assuming that the
reading of the EC of Articles 21.5 and 22 is correct – the US statutorily reserved the
right to do exactly that.
7.167 However, even if we were to find such prima facie violation, it would be
removed after consideration of the other elements under Section 306.  For the rea-
sons given above711, we would then find that the cumulative effect of the US under-
takings in the SAA and the statements made by the US to the DSB through this
Panel,712 is effectively and lawfully to curtail the discretion under Section 306 which
would be at the source of the prima facie violation of Article 23.2(a).713 These un-

                                                                                                              

709 In this respect, we note that in another dispute, Australia - Subsidies Provided to Producers and
Exporters of Automotive Leather ("Australia –Leather", WT/DS126/R, adopted 16 June 1999, not
appealed), the US invoked Article 21.5 but agreed with the defending party, Australia, to await com-
pletion of Article 21.5 proceedings before requesting authorization to suspend concessions.  With
reference to footnote 6 to Article 4 of the SCM Agreement both parties agreed "that the deadline for
DSB action under the first sentence of Article 22.6 of the DSU shall be 60 days after the circulation
of the review panel report under Article 21.5 of the DSU, and that the deadline specified in the third
sentence of Article 22.6 of the DSU for completion of arbitration shall be 45 days after the matter is
referred to arbitration" (WT/DS126/8, p. 2).
710 See Section VII.C.3 and 4.
711 See Section VII.C.6.
712 See para. 7.112, second bullet point, paras. 7.114 ff. as well as footnotes 680 and 681.
713 In this respect, we recall that we found earlier that the statutory language of Section 306 allows
the USTR to await the completion of DSU procedures, including Article 21.5 procedures, before
making a determination of inconsistency under Section 306 (see para. 0 above).  As to the lawfulness
of taking account of result of Article 21.5 proceedings, Section 306 determinations have to be made
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dertakings would, indeed, fulfill the guarantees received by other WTO Members
and, through them, economic operators in the market-place under Article 23.
7.168 Whatever the outcome of other pending panel proceedings, on which we have
no view, the fact that the USTR did make a determination of non-implementation
before the completion of Article 21.5 procedures in Bananas III, even if it turns out
eventually that this was illegal, is not, in our view, an act of bad faith.  It was based
on the US interpretation given to Articles 21.5 and 22, an interpretation shared by
other Members and now subject to negotiation.  It seems to this Panel that the US
attitude in this respect was due in large measure to the contradictory drafting of Arti-
cles 21.5 and 22 and may, as a result, be defensible as an act taken in order to safe-
guard its right to obtain DSB authorization to suspend concessions by negative con-
sensus.714 This Panel has no basis on which it could doubt that if as a result of these
negotiations or the Bananas III dispute resolution procedures, the EC view in rela-
tion to Articles 21.5 and 22 turns out to be correct, the US would honour its under-
takings to respect DSU procedures also under Section 306.  Indeed, once US obliga-
tions on this matter would thus be clear and the EC view in this respect be con-
firmed, the overriding commitment made by the US Administration to follow and
await the completion of DSU procedures before making determinations under Sec-
tion 306 would be activated.

4. The Panel's Finding in Respect of the EC Claim under
Section 306

7.169 Based on the above, irrespective of whether we accept the US or the EC ap-
proach to Articles 21.5 and 22, our conclusion on the compatibility of Section 306
with Article 23.2(a) is the same.  In these circumstances, since we are able to dis-
charge our mandate without seeking to resolve the altogether separate dispute on the

                                                                                                              

"on the basis of the monitoring carried out" under Section 306 (a).  Such monitoring may include
reference to Article 21.5 proceedings.
714 We note that at least one other WTO Member recently acted in a similar way.  In Australia –
Salmon, Canada as well requested DSB authorization to suspend concessions within the 30 days
framework even though there was disagreement as to whether Australia had implemented DSB rec-
ommendations and a panel under Article 21.5 is now examining this disagreement.   In Australia –
Salmon, Canada took an approach similar to that of the US in order to preserve its rights under Arti-
cle 22.  At the DSB meeting of 28 July 1999, Canada stated the following:

"in the context of the DSU review, both Australia and Canada had taken the
same position on the interpretation of Articles 21.5 and 22: i.e. where there was
a disagreement about implementation, a multilateral determination of incon-
sistency should precede the authorization to suspend concessions.  Canada had
tabled a detailed proposal to amend the DSU provisions with a view to ensuring
such sequence.  Since no agreement had yet been reached on this issue, Canada
had to pursue its rights in accordance with the existing provisions of the DSU.
At this stage, it was not possible for Canada to proceed with the Article 21.5
panel proceedings only, because such proceedings would be concluded after the
expiry of the 30-day period provided for in Article 22, within which Canada
had the right to request suspension of concessions by negative consensus"
(WT/DSB/M/66, pp. 4-5).

On the other hand, see the sequence and procedures agreed upon in Australia – Leather, set
out in footnote 709.
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correct interpretation of Articles 21.5 and 22 and the relationship between them, we
shall refrain from examining further the Article 21.5 versus Article 22 controversy.  To
do otherwise would fall outside our mandate as set out in Section VII.A of our Re-
port.715

7.170 On these grounds, we find that Section 306, in the circumstances referred to
in the EC claim, is not inconsistent with Article 23.2(a) of the DSU.  The same cave-
ats made in our findings as regards Section 304 also apply here.716

E. The EC Claim that Sections 305 and 306 Are Inconsistent with
Article 23.2(c) of the DSU

1. Introduction
7.171 The EC claims that Section 306 (b) is inconsistent with Article 23.2(c) of the
DSU because it requires the USTR to determine within 30 days after the expiration
of the reasonable period of time what further action to take under Section 301 in case
of a failure to implement DSB recommendations.  The EC also claims that Section
305 (a)(2) is inconsistent with Article 23.2(c) of the DSU because it requires the
USTR to implement the action determined earlier under Section 306 within 60 days
after the expiration of the reasonable period of time.
7.172 As noted earlier, Article 23.2(c) provides that in cases where WTO Members
seek redress of WTO inconsistencies, Members shall

"follow the procedures set forth in Article 22 to determine the level of
suspension of concessions or other obligations and obtain DSB
authorization in accordance with those procedures before suspending
concessions or other obligations under the covered agreements in re-
sponse to the failure of the Member concerned to implement the rec-
ommendations and rulings within that reasonable period of time".

Article 23.2(c) thus includes two cumulative obligations:
(a) the US has to "follow the procedures set forth in Article 22 to deter-

mine the level of suspension of concessions or other obligations" (em-
phasis added); and

(b) the US has to "obtain DSB authorization in accordance with those
procedures before suspending concessions or other obligations under
the covered agreements in response to the failure of the Member con-
cerned to implement the recommendations and rulings within that rea-
sonable period of time" (emphasis added).

                                                                                                              

715 We realize that as a result it is still unclear whether the USTR is now (1) as the US argues, re-
quired to make determinations of inconsistency under Section 306 even pending Article 21.5 proce-
dures in order to preserve US rights under Article 22 or (2) as the EC argues, prohibited under Arti-
cle 23.2(a) to make such determinations until the completion of Article 21.5 procedures.  We stress,
however, that our task was to examine the compatibility of US law as such and not its application in
a specific dispute, i.e. not whether in a given dispute the USTR is allowed to make this or that de-
termination.  Under either hypothesis – the US or the EC approach – we found that Section 306 is
not inconsistent with Article 23.2(a).  This is now clearly established.  Only the way Section 306
should be applied in a specific dispute – an issue not falling within our mandate – is left open.
716 See paras. 7.131-7.136 above.
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7.173 After considering the submissions of the parties in relation to this claim, de-
tailed exhaustively in the descriptive part of this Report, we reach the following con-
clusions.

2. The EC Claim in Respect of Determinations on Action
under Section 306 (b)

7.174 Whereas the previous EC claim dealt with the "consideration" that imple-
mentation had failed under Section 306, this claim concerns the subsequent determi-
nation on action following such a determination of non-implementation. At issue
here is the second phase of Section 306 as outlined above.717 We recall that this de-
termination has to be made within 30 days after the expiry of the reasonable period
of time and that, in the circumstances referred to by the EC, it may, indeed, be man-
dated before the completion of Article 21.5 procedures on implementation.
7.175 We find, as a matter of fact, that this determination on what action to take
under the second phase of Section 306 is only mandated if the USTR has determined
under the first phase that implementation failed.
7.176 As we did in respect of the previous claim, we will examine the conformity of
Section 306 with Article 23.2(c) on the assumption, first, that the US view on Arti-
cles 21.5 and 22 is correct and, then, on the alternative assumption that the EC view
in this respect is the correct one.
7.177 We recall that if one were to accept the US view on the relationship between
Articles 21.5 and 22, then the US would effectively be obligated, or at least author-
ized, under Article 22 – in the event it determines that implementation failed – to
make a determination on what action to take within 30 days after the expiry of the
reasonable period of time.  If not, it would lose the right to obtain DSB authorization
by negative consensus.  In that event, any determination on action made under Sec-
tion 306 in the circumstances referred to in the EC claim would "follow the proce-
dures set forth in Article 22 to determine the level of suspension of concessions or
other obligations" and thus be consistent with Article 23.2(c).
7.178 Turning now to the EC view on Articles 21.5 and 22, we found in examining
the first phase of Section 306 that – if one were to accept the EC view – discretion to
make a determination of non-implementation before the completion of Article 21.5
procedures would be prima facie inconsistent with Article 23.2(a).  If such discretion
were maintained, it would spill over to the second phase of Section 306 as well.
However, we have already found that – assuming the EC view is correct – the dis-
cretion afforded to the USTR to make a determination that implementation has failed
prior to the exhaustion of DSU proceedings under Article 21.5 would be effectively
curtailed by the undertakings given by the US Administration both internally and
internationally.  So long as the US undertakings are in place, the trigger for the de-
termination of action under the second phase of Section 306 would thus be disabled
and any potential violation also of Article 23.2(c) eliminated.718 Indeed, in these cir-

                                                                                                              

717 See paras. 7.142-7.143 above.
718 We note that – in addition to the discretion granted to the USTR under the first phase of Section
306 allowing it to delay a determination of non-implementation – the USTR has also been granted a
certain discretion under the second phase of Section 306, as well as under Section 301, allowing it
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cumstances, any determination on action under the second phase of Section 306
would – as the determination on consistency under the first phase – take place subse-
quent to the completion of Article 21.5 procedures in accordance with the EC view
on Article 22.  Any such determination on action would thus "follow the procedures
set forth in Article 22 to determine the level of suspension of concessions or other
obligations" and be consistent with Article 23.2(c).
7.179 For the reasons outlined above, we find that Section 306 – irrespective of
whether we accept the US or the EC approach in respect of Articles 21.5 and 22 – is
not inconsistent with US obligations under Article 23.2(c). The same caveats made
in our findings as regards Section 304 also apply here.719

3. The EC Claim in Respect of Implementation of Action
under Section 305

7.180 Similar reasoning applies to the EC claim in respect of Section 305.  Any
action the USTR determined to take pursuant to Section 306, constituting the suspen-
sion of concessions or other obligations under the WTO, has to be implemented
within "30 days after the date on which such determination is made" in accordance
with Section 305(a)(1).  In other words, if the USTR determines to take action within
30 days after the expiry of the reasonable period of time as referred to in Section 306,
it will be obligated to implement such action within 60 days after the expiry of the
reasonable period of time.  We agree with the EC that Article 21.5 and even Article
22.6 arbitration procedures on the level of suspension may not be over within this 60
days period.720 As a result, Section 305(a)(1) read in isolation may, in certain circum-

                                                                                                              

not to determine what action to take until the completion of Article 21.5 procedures. The determina-
tion mandated in Section 306 on what action to take refers to "mandatory action" under Section 301
(a).  Section 301 (a) itself provides for several exceptions where the USTR is not required to take
action.  Under this provision, action is not required, inter alia, if the DSB has adopted a report or
ruling finding that US rights have not been denied; if the Member concerned is taking satisfactory
measures to grant the US rights at issue under the WTO Agreement, including an expression of in-
tention to comply with DSB recommendations; or if, in extraordinary cases, action would have a
disproportionate adverse impact on the US economy or cause serious harm to the national security of
the US.  An additional discretionary element – allowing the USTR to determine that no action is to
be taken – is that action under Section 301(a) is subject to "the specific direction, if any, of the
President regarding any such action".  Even if the existence of the discretion under both phases of
Section 306 and under Section 301 were to constitute a prima facie violation, the undertakings given
by the US would remove these.
719 See paras. 7.131-7.136 above.
720 In respect of Article 21.5 procedures, see para. 7.145 above.  Since Article 21.5 procedures may
seemingly start on or about the date of expiry of the reasonable period of time and, as a general rule,
take 90 days, it is likely that such procedures would not be completed within the 60 day deadline of
Section 305.  In respect of Article 22.6 arbitration procedures, we note that Article 22.6 provides that
the arbitration has to be completed within 60 days after the expiry of the reasonable period of time,
i.e. the time-limit in Section 305.  However, even if the arbitration is completed by then, it may take
some more time for the DSB to actually authorize the suspension of concessions consistent with the
arbitration report.  Considering footnote 7 in the Bananas III arbitration report (WT/DS27/ARB),
even the completion of arbitration procedures within 60 days is not a certainty:  "On the face of it,
the 60-day period specified in Article 22.6 does not limit or define the jurisdiction of the Arbitrators
ratione temporis.  It imposes a procedural obligation on the Arbitrators in respect of the conduct of



Report of the Panel

1162 DSR 2000:II

stances, mandate the implementation of action before receiving DSB authorization to
do so.
7.181 However, under Section 305 (a)(2) there is discretion to suspend any imple-
mentation of action for up to 180 days beyond the 60 days after the expiration of the
reasonable period of time.  The USTR may do so if it determines, for example, that a
delay is "necessary or desirable to obtain United States rights", for example, DSB
authorization to suspend concessions.721 In addition, implementation of action under
Section 305 is also subject to "the specific direction, if any, of the President regard-
ing any such action".722

7.182 The requirement to implement action within 60 days – unless exceptions are
made – even in cases where DSB authorization has not yet been obtained, may con-
stitute a prima facie violation of the US obligation under Article 23.2(c) to "obtain
DSB authorization in accordance with [Article 22] procedures before suspending con-
cessions or other obligations".  The fact that implementation can be delayed does not,
in our view, necessarily meet the US guarantee granted under Article 23.2(c) to all
WTO Members and, through them, economic operators in the market-place, that de-
terminations contrary to Article 23.2(c) will not be made.
7.183 However, even if the existence of such discretion were to constitute a prima
facie violation, the undertakings given by the US would remove it and no violation of
Article 23.2(c) could be found.  We note, in particular, that under the SAA the USTR
is obligated to do the following:

"if the matter cannot be resolved during that period [the reasonable
period of time], seek authority from the DSB to retaliate".723

7.184 As a result, after evaluation of all elements relevant to Section 305, we come
to the conclusion that the USTR under US law is precluded from exercising his or
her discretion under Section 305 in a way that results in implementation of action
before DSB authorization has been obtained.724 We note that USTR discretion in this

                                                                                                              

their work, not a substantive obligation in respect of the validity thereof.  In our view, if the
time-periods of Article 17.5 and Article 22.6 of the DSU were to cause the lapse of the authority of
the Appellate Body or the Arbitrators, the DSU would have explicitly provided so.  Such lapse of
jurisdiction is explicitly foreseen, e.g. in Article 12.12 of the DSU which  provides that 'if the work
of the panel has been suspended for more than 12 months, the authority for establishment of the
panel shall lapse' ".
721 Thus, even if the US view on the relationship between Articles 21.5 and 22 were correct, the
USTR could – after having made determinations on WTO consistency and Section 301 action before
the completion of Article 21.5 procedures as required, or at least authorized, under its reading of
Article 22 – still delay the implementation of any such action it may have determined to take until it
has obtained DSB authorization to implement such action consistently with Article 23.2(c).
722 We note also that activation of Section 305 is dependent on a determination of action under
Section 306 (second phase) and that the determination of action under Section 306 (second phase) is
dependent on a "consideration” that implementation has not taken place under Section 306 (first
phase).  Since the initial trigger of determining that implementation has not taken place would –
following the EC view on the relationship between Articles 21.5 and 22 – be removed the conse-
quent implementation of action would also be delayed at least until completion of Article 21.5 pro-
cedures.
723 SAA, p. 366, fourth bullet point.
724 We agree with the US that if the maximum delay were imposed, the total of 240 days subsequent
to the lapse of the reasonable period of time – the original 60 day time-frame combined with the 180
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respect has been lawfully curtailed.  Section 305 (a)(2)(ii), in particular, allows the
USTR to delay action when "necessary or desirable to obtain United States rights", in
this case, the right to be obtained from the DSB to suspend concessions or other ob-
ligations.725

7.185 For the reasons set out above, we find that Section 305, in the circumstances
referred to in the EC claim, is not inconsistent with US obligations under Arti-
cle 23.2(c).  The same caveats made in our findings as regards Section 304 also ap-
ply here.726

F. The EC Claims under GATT 1994
7.186 The EC submits, finally, that in disputes involving goods, Section 306 re-
quires the USTR "unilaterally" to impose measures as a consequence of a "unilater-
ally" determined failure to implement DSB recommendations, not authorized under
the DSU, that necessarily violate Article I, II, III, VIII or XI of GATT 1994.  There-
fore, the EC concludes, also Section 306 itself violates the said GATT provisions.
7.187 We note, first, that these GATT claims depend on acceptance of the EC
claims under the DSU.727 If action is explicitly allowed under the DSU, it can argua-
bly not be prohibited under the more general GATT 1994.  Since we have found that
Section 306 is not inconsistent with Article 23 of the DSU, we can presume also that
the dependent claim under GATT should be rejected.728

7.188 Moreover, on the substance of its argument, the EC did not further develop
this claim.729 It did not even refer to the text of the GATT provisions invoked.
7.189 On these grounds, we find that the EC has not met its burden of proving that
Section 306 as such constitutes a violation of GATT 1994.

                                                                                                              

days delay – should be sufficient for the USTR to await in all cases the completion of both Article
21.5 and Article 22.6 procedures as well as DSB authorization to suspend concessions.
725 By so finding, we explicitly leave open the question of how DSB authorization to suspend con-
cessions is to be applied ratione temporis, a question that is subject to another panel proceeding.
726 See paras. 7.131-7.136 above.
727 The EC seems to agree with this when it states, in para. 11 of its rebuttal submission, that "Sec-
tion 301-310, on their face, mandate unilateral action by the US authorities in breach of Article 23 of
the DSU (and consequently of Articles I, II, III, VIII and XI of the GATT 1994)" (emphasised
added).
728 In this respect we note, in addition, that action under Section 301 can also be consistent with
GATT provisions even when it is not explicitly allowed under the DSU.  This could be the case, for
example, when the action consists of a rise in applied tariffs to a level within the bound rate, imple-
mented on an MFN basis.
729 In its rebuttal submission, at p. 22, the EC only stated the following on this claim:  "Given that
Sections 304(a)(2)(A) and 306(b), as amended, require the United States to resort to retaliatory trade
action within certain time limits irrespective of the result of WTO dispute settlement procedures, the
actions taken in the area of trade in goods and not authorised pursuant to Article 3.7 and 22 of the
DSU will necessarily be in violation of US obligations under one or more of the following GATT
obligations: the Most-Favoured Nation clause (Article I GATT 1994), the tariff bindings undertaken
by the United States (Article II GATT 1994), the National Treatment clause (Article III GATT 1994),
the obligation not to collect excessive charges (Article VIII GATT 1994) and the prohibition of
quantitative restrictions (Article XI GATT 1994)".  See para. 4.1013 of this Report.
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VIII. CONCLUSIONS

8.1 In the light of the statutory and non-statutory elements of Sections 301-310,
in particular the US undertakings articulated in the Statement of Administrative Ac-
tion approved by the US Congress at the time it implemented the Uruguay Round
agreements and confirmed and amplified in the statements by the US to this Panel,
we conclude that those aspects of Sections 301-310 of the US Trade Act brought
before us in this dispute are not inconsistent with US obligations under the WTO.
More specifically we conclude that

(a) Section 304 (a)(2)(A) of the US Trade Act of 1974, is not inconsistent
with Article 23.2(a) of the DSU;

(b) Section 306 (b) of the US Trade Act of 1974, irrespective of whether
we accept the US or the EC approach in respect of Articles 21.5 and
22 of the DSU, is not inconsistent with either
- Article 23.2(a) of the DSU; or
- Article 23.2(c) of the DSU;

(e) Section 305 (a) of the US Trade Act of 1974, is not inconsistent with
Article 23.2(c) of the DSU;

(f) Section 306 (b) of the US Trade Act of 1974 is not inconsistent with
Articles I, II, III, VIII and XI of GATT 1994, as they have been re-
ferred to by the EC.

Significantly, all these conclusions are based in full or in part on the US Ad-
ministration's undertakings mentioned above.  It thus follows that should they
be repudiated or in any other way removed by the US Administration or an-
other branch of the US Government, the findings of conformity contained in
these conclusions would no longer be warranted.
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ANNEX I
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SEC. 301. ACTIONS BY UNITED STATES TRADE REPRESENTATIVE.

(a) MANDATORY ACTION.—
(1) If the United States Trade Representative determines under section
304(a)(1) that—

(A) the rights of the United States under any trade agreement are being
denied; or
(B) an act, policy, or practice of a foreign country—

(i) violates, or is inconsistent with, the provisions of, or otherwise de-
nies benefits to the United States under, any trade agreement, or

(ii) is unjustifiable and burdens or restricts United States commerce;
the Trade Representative shall take action authorized in subsection (c), subject to
the specific direction, if any, of the President regarding any such action, and shall
take all other appropriate and feasible action within the power of the President
that the President may direct the Trade Representative to take under this subsec-
tion, to enforce such rights or to obtain the elimination of such act, policy, or
practice.

Actions may be taken that are within the power of the President with respect to trade
in any goods or services, or with respect to any other area of pertinent relations with
the foreign country.

(2) The Trade Representative is not required to take action under paragraph
(1) in any case in which—

(A) the Dispute Settlement Body (as defined in section 121(5) of the Uru-
guay Round Agreements Act) has adopted a report, or a ruling issued under
the formal dispute settlement proceeding provided under any other trade
agreement finds, that—

(i) the rights of the United States under a trade agreement are not be-
ing denied, or

(ii) the act, policy, or practice—
(I) is not a violation of, or inconsistent with, the rights of the

United States, or
(II) does not deny, nullify, or impair benefits to the United States

under any trade agreement; or
(B) the Trade Representative finds that—

(i) the foreign country is taking satisfactory measures to grant the
rights of the United States under a trade agreement,

(ii) the foreign country has—
(I) agreed to eliminate or phase out the act, policy, or practice, or
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(II) agreed to an imminent solution to the burden or restriction on
United States commerce that is satisfactory to the Trade Representa-
tive,
(iii) it is impossible for the foreign country to achieve the results de-

scribed in clause (i) or (ii), as appropriate, but the foreign country agrees
to provide to the United States compensatory trade benefits that are satis-
factory to the Trade Representative,

(iv) in extraordinary cases, where the taking of action under this sub-
section would have an adverse impact on the United States economy sub-
stantially out of proportion to the benefits of such action, taking into ac-
count the impact of not taking such action on the credibility of the provi-
sions of this chapter, or

(v) the taking of action under this subsection would cause serious
harm to the national security of the United States.
(3) Any action taken under paragraph (1) to eliminate an act, policy, or

practice shall be devised so as to affect goods or services of the foreign
country in an amount that is equivalent in value to the burden or restriction
being imposed by that country on United States commerce.

(b) DISCRETIONARY ACTION.—If the Trade Representative determines under sec-
tion 304(a)(1) that—

(1) an act, policy, or practice of a foreign country is unreasonable or discrimi-
natory and burdens or restricts United States commerce, and

(2) action by the United States is appropriate, the Trade Representative shall
take all appropriate and feasible action authorized under subsection (c), subject to
the specific direction, if any, of the President regarding any such action, and all
other appropriate and feasible action within the power of the President that the
President may direct the Trade Representative to take under this subsection, to
obtain the elimination of that act, policy, or practice.

Actions may be taken that are within the power of the President with respect to trade
in any goods or services, or with respect to any other area of pertinent relations with
the foreign country.

(c) SCOPE OF AUTHORITY.—
(1) For purposes of carrying out the provisions of subsection (a) or (b), the

Trade Representative is authorized to—
(A) suspend, withdraw, or prevent the application of, benefits of trade

agreement concessions to carry out a trade agreement with the foreign country
referred to in such subsection;

(B) impose duties or other import restrictions on the goods of, and, not-
withstanding any other provision of law, fees or restrictions on the services
of, such foreign country for such time as the Trade Representative determines
appropriate;

(C) in a case in which the act, policy, or practice also fails to meet the eli-
gibility criteria for receiving duty-free treatment under subsections (b) and (c)
of section 502 of this Act, subsections (b) and (c) of section 212 of the Carib-
bean Basin Economic Recovery Act (19 U.S.C. 2702 (b) and (c)), or subsec-
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tions (c) and (d) of section 203 of the Andean Trade Preference Act (19
U.S.C. 3202 (c) and (d)), withdraw, limit, or suspend such treatment under
such provisions, notwithstanding the provisions of subsection (a)(3) of this
section; or

(D) enter into binding agreements with such foreign country that commit
such foreign country to—

(i) eliminate, or phase out, the act, policy, or practice that is the sub-
ject of the action to be taken under subsection (a) or (b),

(ii) eliminate any burden or restriction on United States commerce re-
sulting from such act, policy, or practice, or

(iii) provide the United States with compensatory trade benefits that—
(I) are satisfactory to the Trade Representative, and
(II) meet the requirements of paragraph (4).

(2)(A) Notwithstanding any other provision of law governing any service
sector access authorization, and in addition to the authority conferred in para-
graph (1), the Trade Representative may, for purposes of carrying out the
provisions of subsection (a) or (b)—

(i) restrict, in the manner and to the extent the Trade Representative
determines appropriate, the terms and conditions of any such authoriza-
tion, or

(ii) deny the issuance of any such authorization.
(B) Actions described in subparagraph (A) may only be taken under this

section with respect to service sector access authorizations granted, or appli-
cations therefor pending, on or after the date on which—

(i) a petition is filed under section 302(a), or
(ii) a determination to initiate an investigation is made by the Trade

Representative under section 302(b).
(C) Before the Trade Representative takes any action under this section

involving the imposition of fees or other restrictions on the services of a for-
eign country, the Trade Representative shall, if the services involved are sub-
ject to regulation by any agency of the Federal Government or of any State,
consult, as appropriate, with the head of the agency concerned.

(3) The actions the Trade Representative is authorized to take under sub-
section (a) or (b) may be taken against any goods or economic sector—

(A)  on a nondiscriminatory basis or solely against the foreign country
described in such subsection, and

(B) without regard to whether or not such goods or economic sector
were involved in the act, policy, or practice that is the subject of such ac-
tion.
(4) Any trade agreement described in paragraph (1)(D)(iii) shall provide

compensatory trade benefits that benefit the economic sector which includes
the domestic industry that would benefit from the elimination of the act, pol-
icy, or practice that is the subject of the action to be taken under subsection
(a) or (b), or benefit the economic sector as closely related as possible to such
economic sector, unless—
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(A)  the provision of such trade benefits is not feasible, or
(B)  trade benefits that benefit any other economic sector would be

more satisfactory than such trade benefits.
(5) If the Trade Representative determines that actions to be taken under

subsection (a) or (b) are to be in the form of import restrictions, the Trade
Representative shall—

(A) give preference to the imposition of duties over the imposition of
other import restrictions, and

(B) if an import restriction other than a duty is imposed, consider sub-
stituting, on an incremental basis, an equivalent duty for such other im-
port restriction.
(6) Any action taken by the Trade Representative under this section with

respect to export targeting shall, to the extent possible, reflect the full benefit
level of the export targeting to the beneficiary over the period during which
the action taken has an effect.

(d) DEFINITIONS AND SPECIAL RULES.—For purposes of this chapter—
(1) The term "commerce'' includes, but is not limited to—

(A) services (including transfers of information) associated with interna-
tional trade, whether or not such services are related to specific goods, and

(B) foreign direct investment by United States persons with implications
for trade in goods or services.
(2) An act, policy, or practice of a foreign country that burdens or restricts

United States commerce may include the provision, directly or indirectly, by that
foreign country of subsidies for the construction of vessels used in the commer-
cial transportation by water of goods between foreign countries and the United
States.

(3)(A) An act, policy, or practice is unreasonable if the act, policy, or prac-
tice, while not necessarily in violation of, or inconsistent with, the international
legal rights of the United States, is otherwise unfair and inequitable.

(B) Acts, policies, and practices that are unreasonable include, but are not
limited to, any act, policy, or practice, or any combination of acts, policies, or
practices, which—

(i) denies fair and equitable—
(I) opportunities for the establishment of an enterprise,
(II) provision of adequate and effective protection of intellectual

property rights notwithstanding the fact that the foreign country may
be in compliance with the specific obligations of the Agreement on
Trade-Related Aspects of Intellectual Property Rights referred to in
section 101(d)(15) of the Uruguay Round Agreements Act,

(III) nondiscriminatory market access opportunities for United
States persons that rely upon intellectual property protection, or

(IV) market opportunities, including the toleration by a foreign
government of systematic anticompetitive activities by enterprises or
among enterprises in the foreign country that have the effect of re-
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stricting, on a basis that is inconsistent with commercial considera-
tions, access of United States goods or services to a foreign market,
(ii) constitutes export targeting, or
(iii) constitutes a persistent pattern of conduct that—

(I) denies workers the right of association,
(II) denies workers the right to organize and bargain collectively,
(III) permits any form of forced or compulsory labor,
(IV) fails to provide a minimum age for the employment of chil-

dren, or
(V) fails to provide standards for minimum wages, hours of work,

and occupational safety and health of workers.
(C)(i) Acts, policies, and practices of a foreign country described in sub-

paragraph (B)(iii) shall not be treated as being unreasonable if the Trade Rep-
resentative determines that—

(I) the foreign country has taken, or is taking, actions that demonstrate
a significant and tangible overall advancement in providing throughout
the foreign country (including any designated zone within the foreign
country) the rights and other standards described in the subclauses of sub-
paragraph (B)(iii), or

(II) such acts, policies, and practices are not inconsistent with the level
of economic development of the foreign country.
(ii) The Trade Representative shall publish in the Federal Register any

determination made under clause (i), together with a description of the facts
on which such determination is based.

(D) For purposes of determining whether any act, policy, or practice is un-
reasonable, reciprocal opportunities in the United States for foreign nationals
and firms shall be taken into account, to the extent appropriate.

(E) The term "export targeting'' means any government plan or scheme
consisting of a combination of coordinated actions (whether carried out sev-
erally or jointly) that are bestowed on a specific enterprise, industry, or group
thereof, the effect of which is to assist the enterprise, industry, or group to be-
come more competitive in the export of a class or kind of merchandise.

(F)(i) For the purposes of subparagraph (B)(i)(II), adequate and effective
protection of intellectual property rights includes adequate and effective
means under the laws of the foreign country for persons who are not citizens
or nationals of such country to secure, exercise, and enforce rights and enjoy
commercial benefits relating to patents, trademarks, copyrights and related
rights, mask works, trade secrets, and plant breeder's rights.

(ii) For purposes of subparagraph (B)(i)(IV), the denial of fair and eq-
uitable nondiscriminatory market access opportunities includes restric-
tions on market access related to the use, exploitation, or enjoyment of
commercial benefits derived from exercising intellectual property rights in
protected works or fixations or products embodying protected works.
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(4)(A) An act, policy, or practice is unjustifiable if the act, policy, or
practice is in violation of, or inconsistent with, the international legal rights of
the United States.

(B) Acts, policies, and practices that are unjustifiable include, but are not
limited to, any act, policy, or practice described in subparagraph (A) which
denies national or most-favoured-nation treatment or the right of establish-
ment or protection of intellectual property rights.

(5) Acts, policies, and practices that are discriminatory include, when ap-
propriate, any act, policy, and practice which denies national or
most-favoured-nation treatment to United States goods, services, or invest-
ment.

(6) The term "service sector access authorization'' means any license,
permit, order, or other authorization, issued under the authority of Federal
law, that permits a foreign supplier of services access to the United States
market in a service sector concerned.

(7) The term "foreign country'' includes any foreign instrumentality. Any
possession or territory of a foreign country that is administered separately for
customs purposes shall be treated as a separate foreign country.

(8) The term "Trade Representative'' means the United States Trade Rep-
resentative.

(9) The term "interested persons'', only for purposes of sections
302(a)(4)(B), 304(b)(1)(A), 306(c)(2), and 307(a)(2), includes, but is not lim-
ited to, domestic firms and workers, representatives of consumer interests,
United States product exporters, and any industrial user of any goods or
services that may be affected by actions taken under subsection (a) or (b).

SEC. 302. INITIATION OF INVESTIGATIONS.

(a) PETITIONS.—
(1) Any interested person may file a petition with the Trade Representative

requesting that action be taken under section 301 and setting forth the allegations
in support of the request.

(2) The Trade Representative shall review the allegations in any petition filed
under paragraph (1) and, not later than 45 days after the date on which the Trade
Representative received the petition, shall determine whether to initiate an inves-
tigation.

(3) If the Trade Representative determines not to initiate an investigation with
respect to a petition, the Trade Representative shall inform the petitioner of the
reasons therefor and shall publish notice of the determination, together with a
summary of such reasons, in the Federal Register.

(4) If the Trade Representative makes an affirmative determination under
paragraph (2) with respect to a petition, the Trade Representative shall initiate an
investigation regarding the issues raised in the petition. The Trade Representative
shall publish a summary of the petition in the Federal Register and shall, as soon
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as possible, provide opportunity for the presentation of views concerning the is-
sues, including a public hearing—

(A) within the 30-day period beginning on the date of affirmative deter-
mination (or on a date after such period if agreed to by the petitioner) if a
public hearing within such period is requested in the petition, or

(B) at such other time if a timely request therefor is made by the petitioner
or by any interested person.

(b) INITIATION OF INVESTIGATION BY MEANS OTHER THAN PETITION.–
(1)(A) If the Trade Representative determines that an investigation should be

initiated under this chapter with respect to any matter in order to determine
whether the matter is actionable under section 301, the Trade Representative shall
publish such determination in the Federal Register and shall initiate such investi-
gation.

(B) The Trade Representative shall, before making any determination under
subparagraph (A), consult with appropriate committees established pursuant to
section 135.

(2)(A) By no later than the date that is 30 days after the date on which a
country is identified under section 182(a)(2), the Trade Representative shall initi-
ate an investigation under this chapter with respect to any act, policy, or practice
of that country that—

(i) was the basis for such identification, and
(ii) is not at that time the subject of any other investigation or action under

this chapter.
(B) The Trade Representative is not required under subparagraph (A) to initi-

ate an investigation under this chapter with respect to any act, policy, or practice
of a foreign country if the Trade Representative determines that the initiation of
the investigation would be detrimental to United States economic interests.

(C) If the Trade Representative makes a determination under subparagraph
(B) not to initiate an investigation, the Trade Representative shall submit to the
Congress a written report setting forth, in detail—

(i) the reasons for the determination, and
(ii) the United States economic interests that would be adversely affected

by the investigation.
(D) The Trade Representative shall, from time to time, consult with the Reg-

ister of Copyrights, the Commissioner of Patents and Trademarks, and other ap-
propriate officers of the Federal Government, during any investigation initiated
under this chapter by reason of subparagraph (A).
(c) DISCRETION.— In determining whether to initiate an investigation under sub-

section (a) or (b) of any act, policy, or practice that is enumerated in any provision of
section 301(d), the Trade Representative shall have discretion to determine whether
action under section 301 would be effective in addressing such act, policy, or prac-
tice.

SEC. 303. CONSULTATION UPON INITIATION OF INVESTIGATION.
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(a) IN GENERAL.—
(1) On the date on which an investigation is initiated under section 302, the

Trade Representative, on behalf of the United States, shall request consultations
with the foreign country concerned regarding the issues involved in such investi-
gation.

(2) If the investigation initiated under section 302 involves a trade agreement
and a mutually acceptable resolution is not reached before the earlier of—

(A) the close of the consultation period, if any, specified in the trade
agreement, or

(B) the 150th day after the day on which consultation was commenced,
the Trade Representative shall promptly request proceedings on the matter under
the formal dispute settlement procedures provided under such agreement.

(3) The Trade Representative shall seek information and advice from the pe-
titioner (if any) and the appropriate committees established pursuant to section
135 in preparing United States presentations for consultations and dispute settle-
ment proceedings.
(b) DELAY OF REQUEST FOR CONSULTATIONS.—

(1) Notwithstanding the provisions of subsection (a)—
(A) the United States Trade Representative may, after consulting with the

petitioner (if any), delay for up to 90 days any request for consultations under
subsection (a) for the purpose of verifying or improving the petition to ensure
an adequate basis for consultation, and

(B) if such consultations are delayed by reason of subparagraph (A), each
time limitation under section 304 shall be extended for the period of such
delay.
(2) The Trade Representative shall—

(A) publish notice of any delay under paragraph (1) in the Federal Regis-
ter, and

(B) report to Congress on the reasons for such delay in the report required
under section 309(a)(3).

SEC. 304. DETERMINATIONS BY THE TRADE REPRESENTATIVE.

(a) IN GENERAL.—
(1) On the basis of the investigation initiated under section 302 and the con-

sultations (and the proceedings, if applicable) under section 303, the Trade Rep-
resentative shall—

(A) determine whether—
(i) the rights to which the United States is entitled under any trade

agreement are being denied, or
(ii) any act, policy, or practice described in subsection (a)(1)(B) or

(b)(1) of section 301 exists, and
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(B) if the determination made under subparagraph (A) is affirmative, de-
termine what action, if any, the Trade Representative should take under sub-
section (a) or (b) of section 301.
(2) The Trade Representative shall make the determinations required under

paragraph (1) on or before—
(A) in the case of an investigation involving a trade agreement, the earlier

of—
(i) the date that is 30 days after the date on which the dispute settle-

ment procedure is concluded, or
(ii) the date that is 18 months after the date on which the investigation

is initiated, or
(B) in all cases not described in subparagraph (A) or paragraph (3), the

date that is 12 months after the date on which the investigation is initiated.
(3)(A) If an investigation is initiated under this chapter by reason of section

302(b)(2) and the Trade Representative does not consider that a trade agreement,
including the Agreement on Trade-Related Aspects of Intellectual Property
Rights (referred to in section 101(d)(15) of the Uruguay Round Agreements Act),
is involved or does not make a determination described in subparagraph (B) with
respect to such investigation, the Trade Representative shall make the determina-
tions required under paragraph (1) with respect to such investigation by no later
than the date that is 6 months after the date on which such investigation is initi-
ated.

(B) If the Trade Representative determines with respect to an investigation
initiated by reason of section 302(b)(2) (other than an investigation involving a
trade agreement) that—

(i) complex or complicated issues are involved in the investigation that
require additional time,

(ii) the foreign country involved in the investigation is making substantial
progress in drafting or implementing legislative or administrative measures
that will provide adequate and effective protection of intellectual property
rights, or

(iii) such foreign country is undertaking enforcement measures to provide
adequate and effective protection of intellectual property rights,

the Trade Representative shall publish in the Federal Register notice of such de-
termination and shall make the determinations required under paragraph (1) with
respect to such investigation by no later than the date that is 9 months after the
date on which such investigation is initiated.

(4) In any case in which a dispute is not resolved before the close of the
minimum dispute settlement period provided for in a trade agreement, the Trade
Representative, within 15 days after the close of such dispute settlement period,
shall submit a report to Congress setting forth the reasons why the dispute was
not resolved within the minimum dispute settlement period, the status of the case
at the close of the period, and the prospects for resolution. For purposes of this
paragraph, the minimum dispute settlement period provided for under any such
trade agreement is the total period of time that results if all stages of the formal
dispute settlement procedures are carried out within the time limitations specified
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in the agreement, but computed without regard to any extension authorized under
the agreement at any stage.
(b) CONSULTATION BEFORE DETERMINATIONS.—

(1) Before making the determinations required under subsection (a)(1), the
Trade Representative, unless expeditious action is required—

(A) shall provide an opportunity (after giving not less than 30 days notice
thereof) for the presentation of views by interested persons, including a pub-
lic hearing if requested by any interested person,

(B) shall obtain advice from the appropriate committees established pur-
suant to section 135, and

(C) may request the views of the United States International Trade Com-
mission regarding the probable impact on the economy of the United States of
the taking of action with respect to any goods or service.
(2) If the Trade Representative does not comply with the requirements of
subparagraphs (A) and (B) of paragraph (1) because expeditious action is re-
quired, the Trade Representative shall, after making the determinations under
subsection (a)(1), comply with such subparagraphs.

(c) PUBLICATION.— The Trade Representative shall publish in the Federal Reg-
ister any determination made under subsection (a)(1), together with a description of
the facts on which such determination is based.

SEC. 305. IMPLEMENTATION OF ACTIONS.

(a) ACTIONS TO BE TAKEN UNDER SECTION 301.—
(1) Except as provided in paragraph (2), the Trade Representative shall im-

plement the action the Trade Representative determines under section
304(a)(1)(B) to take under section 301, subject to the specific direction, if any, of
the President regarding any such action, by no later than the date that is 30 days
after the date on which such determination is made.

(2)(A) Except as otherwise provided in this paragraph, the Trade Representa-
tive may delay, by not more than 180 days, the implementation of any action that
is to be taken under section 301 —

(i) if—
(I) in the case of an investigation initiated under section 302(a), the

petitioner requests a delay, or
(II) in the case of an investigation initiated under section 302(b)(1) or

to which section 304(a)(3)(B) applies, a delay is requested by a majority
of the representatives of the domestic industry that would benefit from the
action, or
(ii) if the Trade Representative determines that substantial progress is be-

ing made, or that a delay is necessary or desirable to obtain United States
rights or satisfactory solution with respect to the acts, policies, or practices
that are the subject of the action.
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(B) The Trade Representative may not delay under subparagraph (A) the im-
plementation of any action that is to be taken under section 301 with respect to
any investigation to which section 304(a)(3)(A) applies.

(C) The Trade Representative may not delay under subparagraph (A) the im-
plementation of any action that is to be taken under section 301 with respect to
any investigation to which section 304(a)(3)(B) applies by more than 90 days.
(b) ALTERNATIVE ACTIONS IN CERTAIN CASES OF EXPORT TARGETING.—

(1) If the Trade Representative makes an affirmative determination under
section 304(a)(1)(A) involving export targeting by a foreign country and deter-
mines to take no action under section 301 with respect to such affirmation deter-
mination, the Trade Representative—

(A) shall establish an advisory panel to recommend measures which will
promote the competitiveness of the domestic industry affected by the export
targeting,

(B) on the basis of the report of such panel submitted under paragraph
(2)(B) and subject to the specific direction, if any, of the President, may take
any administrative actions authorized under any other provision of law, and,
if necessary, propose legislation to implement any other actions, that would
restore or improve the international competitiveness of the domestic industry
affected by the export targeting, and

(C) shall, by no later than the date that is 30 days after the date on which
the report of such panel is submitted under paragraph (2)(B), submit a report
to the Congress on the administrative actions taken, and legislative proposals
made, under subparagraph (B) with respect to the domestic industry affected
by the export targeting.
(2)(A) The advisory panels established under paragraph (1)(A) shall consist

of individuals appointed by the Trade Representative who—
(i) earn their livelihood in the private sector of the economy, including in-

dividuals who represent management and labor in the domestic industry af-
fected by the export targeting that is the subject of the affirmative determina-
tion made under section 304(a)(1)(A), and

(ii) by education or experience, are qualified to serve on the advisory
panel.
(B) By no later than the date that is 6 months after the date on which an advi-

sory panel is established under paragraph (1)(A), the advisory panel shall submit
to the Trade Representative and to the Congress a report on measures that the ad-
visory panel recommends be taken by the United States to promote the competi-
tiveness of the domestic industry affected by the export targeting that is the sub-
ject of the affirmative determination made under section 304(a)(1)(A).

SEC. 306. MONITORING OF FOREIGN COMPLIANCE.

(a) IN GENERAL.—The Trade Representative shall monitor the implementation of
each measure undertaken, or agreement that is entered into to provide a satisfactory
resolution of a matter subject to investigation under this chapter or subject to dispute
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settlement proceedings to enforce the rights of the United States under a trade
agreement providing for such proceedings.

(b) FURTHER ACTION.—
(1) IN GENERAL.—If, on the basis of the monitoring carried out under subsec-

tion (a), the Trade Representative considers that a foreign country is not satisfac-
torily implementing a measure or agreement referred to in subsection (a), the
Trade Representative shall determine what further action the Trade Representa-
tive shall take under section 301(a). For purposes of section 301, any such deter-
mination shall be treated as a determination made under section 304(a)(1).

(2) WTO DISPUTE SETTLEMENT RECOMMENDATIONS.— If the measure or
agreement referred to in subsection (a) concerns the implementation of a recom-
mendation made pursuant to dispute settlement proceedings under the World
Trade Organization, and the Trade Representative considers that the foreign
country has failed to implement it, the Trade Representative shall make the de-
termination in paragraph (1) no later than 30 days after the expiration of the rea-
sonable period of time provided for such implementation under paragraph 21 of
the Understanding on Rules and Procedures Governing the Settlement of Dis-
putes that is referred to in section 101(d)(16) of the Uruguay Round Agreements
Act.
(c) CONSULTATIONS.—Before making any determination under subsection (b),

the Trade Representative shall—
(1) consult with the petitioner, if any, involved in the initial investigation un-

der this chapter and with representatives of the domestic industry concerned; and
(2) provide an opportunity for the presentation of views by interested persons.

SEC. 307. MODIFICATION AND TERMINATION OF ACTIONS.

(a) IN GENERAL.—
(1) The Trade Representative may modify or terminate any action, subject to

the specific direction, if any, of the President with respect to such action, that is
being taken under section 301 if—

(A) any of the conditions described in section 301(a)(2) exist,
(B) the burden or restriction on United States commerce of the denial

rights, or of the acts, policies, and practices, that are the subject of such action
has increased or decreased, or

(C) such action is being taken under section 301(b) and is no longer ap-
propriate.
(2) Before taking any action under paragraph (1) to modify or terminate any

action taken under section 301, the Trade Representative shall consult with the
petitioner, if any, and with representatives of the domestic industry concerned,
and shall provide opportunity for the presentation of views by other interested
persons affected by the proposed modification or termination concerning the ef-
fects of the modification or termination and whether any modification or termi-
nation of the action is appropriate.
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(b) NOTICE; REPORT TO CONGRESS.—The Trade Representative shall promptly
publish in the Federal Register notice of, and report in writing to the Congress with
respect to, any modification or termination of any action taken under section 301 and
the reasons therefor.

(c) REVIEW OF NECESSITY.—
(1) If—

(A) a particular action has been taken under section 301 during any 4-year
period, and
(B) neither the petitioner nor any representative of the domestic industry
which benefits from such action has submitted to the Trade Representa-
tive during the last 60 days of such 4-year period a written request for the
continuation of such action,
such action shall terminate at the close of such 4-year period.
(2) The Trade Representative shall notify by mail the petitioner and repre-

sentatives of the domestic industry described in paragraph (1)(B) of any ter-
mination of action by reason of paragraph (1) at least 60 days before the date
of such termination.

(3) If a request is submitted to the Trade Representative under paragraph
(1)(B) to continue taking a particular action under section 301, the Trade
Representative shall conduct a review of—

(A) the effectiveness in achieving the objectives of section 301 of—
(i) such action, and
(ii) other actions that could be taken (including actions against

other products or services), and
(B) the effects of such actions on the United States economy, includ-
ing consumers.

SEC. 308. REQUEST FOR INFORMATION.

(a) IN GENERAL.—Upon receipt of written request therefor from any person, the
Trade Representative shall make available to that person information (other than that
to which confidentiality applies) concerning—

(1) the nature and extent of a specific trade policy or practice of a foreign
country with respect to particular goods, services, investment, or intellectual
property rights, to the extent that such information is available to the Trade Rep-
resentative or other Federal agencies;

(2) United States rights under any trade agreement and the remedies which
may be available under that agreement and under the laws of the United States;
and

(3) past and present domestic and international proceedings or actions with
respect to the policy or practice concerned.
(b) IF INFORMATION NOT AVAILABLE.—If information that is requested by a per-

son under subsection (a) is not available to the Trade Representative or other Federal
agencies, the Trade Representative shall, within 30 days after receipt of the request—
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(1) request the information from the foreign government; or
(2) decline to request the information and inform the person in writing of the

reasons for refusal.
(c) CERTAIN BUSINESS INFORMATION NOT MADE AVAILABLE.—

(1) Except as provided in paragraph (2), and notwithstanding any other provi-
sion of law (including section 552 of title 5, United States Code), no information
requested and received by the Trade Representative in aid of any investigation
under this chapter shall be made available to any person if—

(A) the person providing such information certifies that—
(i) such information is business confidential,
(ii) the disclosure of such information would endanger trade secrets or

profitability, and
(iii) such information is not generally available;

(B) the Trade Representative determines that such certification is
well-founded; and

(C) to the extent required in regulations prescribed by the Trade Repre-
sentative, the person providing such information provides an adequate non-
confidential summary of such information.
(2) The Trade Representative may—

(A) use such information, or make such information available (in his own
discretion) to any employee of the Federal Government for use, in any inves-
tigation under this chapter, or

(B) may make such information available to any other person in a form
which cannot be associated with, or otherwise identify, the person providing
the information.

SEC. 309. ADMINISTRATION.

The Trade Representative shall—
(1) issue regulations concerning the filing of petitions and the conduct of in-

vestigations and hearings under this subchapter,
(2) keep the petitioner regularly informed of all determinations and develop-

ments regarding the investigation conducted with respect to the petition under
this chapter, including the reasons for any undue delays, and

(3) submit a report to the House of Representatives and the Senate semiannu-
ally describing—

(A) the petitions filed and the determinations made (and reasons therefor)
under section 302,

(B) developments in, and the current status of, each investigation or pro-
ceeding under this chapter,

(C) the actions taken, or the reasons for no action, by the Trade Repre-
sentative under section 301 with respect to investigations conducted under
this chapter, and

(D) the commercial effects of actions taken under section 301.
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SEC. 310. IDENTIFICATION OF TRADE EXPANSION PRIORITIES.

(a) IDENTIFICATION.—
(1) Within 180 days after the submission in calendar year 1995 of the report

required by section 181(b), the Trade Representative shall—
(A) review United States trade expansion priorities,
(B) identify priority foreign country practices, the elimination of which is

likely to have the most significant potential to increase United States exports,
either directly or through the establishment of a beneficial precedent, and

(C) submit to the Committee on Finance of the Senate and the Committee
on Ways and Means of the House of Representatives and publish in the Fed-
eral Register a report on the priority foreign country practices identified.
(2) In identifying priority foreign country practices under paragraph (1) of this

section, the Trade Representative shall take into account all relevant factors, in-
cluding—

(A) the major barriers and trade distorting practices described in the Na-
tional Trade Estimate Report required under section 181(b);

(B) the trade agreements to which a foreign country is a party and its
compliance with those agreements;

(C) the medium- and long-term implications of foreign government pro-
curement plans; and

(D) the international competitive position and export potential of United
States products and services.
(3) The Trade Representative may include in the report, if appropriate—

(A) a description of foreign country practices that may in the future war-
rant identification as priority foreign country practices; and

(B) a statement about other foreign country practices that were not identi-
fied because they are already being addressed by provisions of United States
trade law, by existing bilateral trade agreements, or as part of trade negotia-
tions with other countries and progress is being made toward the elimination
of such practices.

(b) INITIATION OF INVESTIGATIONS.—By no later than the date which is 21 days
after the date on which a report is submitted to the appropriate congressional com-
mittees under subsection (a)(1), the Trade Representative shall initiate under section
302(b)(1) investigations under this chapter with respect to all of the priority foreign
country practices identified.

(c) AGREEMENTS FOR ELIMINATION OF BARRIERS.—In the consultations with a
foreign country that the Trade Representative is required to request under section
303(a) with respect to an investigation initiated by reason of subsection (b), the Trade
Representative shall seek to negotiate an agreement that provides for the elimination
of the practices that are the subject of the investigation as quickly as possible or, if
elimination of the practices is not feasible, an agreement that provides for compen-
satory trade benefits.

(d) REPORTS.—The Trade Representative shall include in the semiannual report
required by section 309 a report on the status of any investigations initiated pursuant
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to subsection (b) and, where appropriate, the extent to which such investigations
have led to increased opportunities for the export of products of the United States.
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UNDERSTANDING ON RULES AND PROCEDURES
GOVERNING THE SETTLEMENT OF DISPUTES

...

Article 21
Surveillance of Implementation of Recommendations and Rulings

1. Prompt compliance with recommendations or rulings of the DSB is essential
in order to ensure effective resolution of disputes to the benefit of all Members.
...

3. At a DSB meeting held within 30 days
11 

after the date of adoption of the
panel or Appellate Body report, the Member concerned shall inform the DSB of its
intentions in respect of implementation of the recommendations and rulings of the
DSB.  If it is impracticable to comply immediately with the recommendations and
rulings, the Member concerned shall have a reasonable period of time in which to do
so.  The reasonable period of time shall be …
4. Except where the panel or the Appellate Body has extended, pursuant to
paragraph 9 of Article 12 or paragraph 5 of Article 17, the time of providing its re-
port, the period from the date of establishment of the panel by the DSB until the date
of determination of the reasonable period of time shall not exceed 15 months unless
the parties to the dispute agree otherwise.  Where either the panel or the Appellate
Body has acted to extend the time of providing its report, the additional time taken
shall be added to the 15-month period; provided that unless the parties to the dispute
agree that there are exceptional circumstances, the total time shall not exceed 18
months.
5. Where there is disagreement as to the existence or consistency with a covered
agreement of measures taken to comply with the recommendations and rulings such
dispute shall be decided through recourse to these dispute settlement procedures,
including wherever possible resort to the original panel. The panel shall circulate its
report within 90 days after the date of referral of the matter to it.  When the panel
considers that it cannot provide its report within this time frame, it shall inform the
DSB in writing of the reasons for the delay together with an estimate of the period
within which it will submit its report.
...

                                                                                                              

11
If a meeting of the DSB is not scheduled during this period, such a meeting of the DSB shall be

held for this purpose.



US - Section 301 Trade Act

DSR 2000:II 1181

Article 22
Compensation and the Suspension of Concessions

1. Compensation and the suspension of concessions or other obligations are
temporary measures available in the event that the recommendations and rulings are
not implemented within a reasonable period of time.  However, neither compensation
nor the suspension of concessions or other obligations is preferred to full implemen-
tation of a recommendation to bring a measure into conformity with the covered
agreements.  Compensation is voluntary and, if granted, shall be consistent with the
covered agreements.
2. If the Member concerned fails to bring the measure found to be inconsistent
with a covered agreement into compliance therewith or otherwise comply with the
recommendations and rulings within the reasonable period of time determined pursu-
ant to paragraph 3 of Article 21, such Member shall, if so requested, and no later
than the expiry of the reasonable period of time, enter into negotiations with any
party having invoked the dispute settlement procedures, with a view to developing
mutually acceptable compensation.  If no satisfactory compensation has been agreed
within 20 days after the date of expiry of the reasonable period of time, any party
having invoked the dispute settlement procedures may request authorization from the
DSB to suspend the application to the Member concerned of concessions or other
obligations under the covered agreements.

…
6. When the situation described in paragraph 2 occurs, the DSB, upon request,
shall grant authorization to suspend concessions or other obligations within 30 days
of the expiry of the reasonable period of time unless the DSB decides by consensus
to reject the request.  However, if the Member concerned objects to the level of sus-
pension proposed, or claims that the principles and procedures set forth in paragraph
3 have not been followed where a complaining party  has requested authorization to
suspend concessions or other obligations pursuant to paragraph 3(b) or (c), the matter
shall be referred to arbitration. Such arbitration shall be carried out by the original
panel, if members are available, or by an arbitrator15 appointed by the Direc-
tor-General and shall be completed within 60 days after the date of expiry of the rea-
sonable period of time.  Concessions or other obligations shall not be suspended
during the course of the arbitration.
7. The arbitrator16 acting pursuant to paragraph 6 shall not examine the nature of
the concessions or other obligations to be suspended but shall determine whether the
level of such suspension is equivalent to the level of nullification or impairment.
The arbitrator may also determine if the proposed suspension of concessions or other
obligations is allowed under the covered agreement.  However, if the matter referred
to arbitration includes a claim that the principles and procedures set forth in para-
graph 3 have not been followed, the arbitrator shall examine that claim.  In the event

                                                                                                              

15
The expression "arbitrator" shall be interpreted as referring either to an individual or a group.

16
The expression "arbitrator" shall be interpreted as referring either to an individual or a group or

to the members of the original panel when serving in the capacity of arbitrator.
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the arbitrator determines that those principles and procedures have not been fol-
lowed, the complaining party shall apply them consistent with paragraph 3.  The par-
ties shall accept the arbitrator's decision as final and the parties concerned shall not
seek a second arbitration.  The DSB shall be informed promptly of the decision of
the arbitrator and shall upon request, grant authorization to suspend concessions or
other obligations where the request is consistent with the decision of the arbitrator,
unless the DSB decides by consensus to reject the request.
…

Article 23
Strengthening of the Multilateral System

1. When Members seek the redress of a violation of obligations or other nullifi-
cation or impairment of benefits under the covered agreements or an impediment to
the attainment of any objective of the covered agreements, they shall have recourse
to, and abide by, the rules and procedures of this Understanding.
2. In such cases, Members shall:

(a) not make a determination to the effect that a violation has occurred,
that benefits have been nullified or impaired or that the attainment of
any objective of the covered agreements has been impeded, except
through recourse to dispute settlement in accordance with the rules
and procedures of this Understanding, and shall make any such deter-
mination consistent with the findings contained in the panel or Ap-
pellate Body report adopted by the DSB or an arbitration award ren-
dered under this Understanding;

(b) follow the procedures set forth in Article 21 to determine the reason-
able period of time for the Member concerned to implement the rec-
ommendations and rulings;  and

(c) follow the procedures set forth in Article 22 to determine the level of
suspension of concessions or other obligations and obtain DSB
authorization in accordance with those procedures before suspending
concessions or other obligations under the covered agreements in re-
sponse to the failure of the Member concerned to implement the rec-
ommendations and rulings within that reasonable period of time.

...
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ANNEX II

GENERAL DESCRIPTION OF THE OPERATION
OF SECTIONS 301-310730
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1. Sections 301-310 provide an important avenue to enforce US rights under the
WTO Agreement.  The USTR can also start WTO proceedings outside the frame-
work of Sections 301-310, as she did, for example, in the EC – Hormones and EC –
LAN cases.  Sections 301-310 are also used in the context of other trade agreements.
2. If Sections 301-310 are used, an investigation needs to be carried out by the
USTR under Sections 302-303.  Such investigation can be initiated by the USTR
either after the filing of a petition by any interested person or at the initiative of the
USTR him or herself.
3. If an interested person files a petition to request that action be taken under
Section 301, the USTR has to first review the allegations in the petition.  Not later
than 45 days after receipt of the petition, the USTR has to determine whether to initi-
ate an investigation.  If the USTR makes an affirmative determination, he or she must
initiate an investigation.
4. On the date an investigation is initiated – or within maximum 90 days there-
after - the USTR also has to request consultations with the other WTO Member con-
cerned under DSU procedures (Section 303(a)(1)).  If no mutually acceptable solu-
tion is reached before the 60 day consultation period provided in the DSU, the USTR
has to "promptly request proceedings on the matter under the formal dispute settle-
ment procedures provided" in the DSU (Section 303(a)(2)).  The US is thus obliged
to initiate consultations and, as the case may be, panel proceedings, before conclud-
ing its investigation.  At the same time, the USTR is free to terminate an investiga-
tion at any time, including before the initiation of panel proceedings.
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5. Section 304 then mandates the USTR to "determine whether the rights to
which the United States is entitled under [the WTO Agreement] are being denied".
The USTR has to do this "[o]n the basis of the investigation initiated under section
302 and the consultations (and the proceedings, if applicable) under section 303".
6. This determination under Section 304 has to be made within the following
timeframe:  "the earlier of (i) the date that is 30 days after the date on which the dis-

                                                                                                              

730 This overview is of a non-binding nature and does not have the status of a factual finding by this
Panel.  It was prepared following consultations with the parties as part of the descriptive part of this
Report.
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pute settlement procedure is concluded, or (ii) the date that is 18 months after the
date on which the investigation is initiated".
7. Section 304 further provides that "if the determination made … is affirmative,
[the Trade Representative shall] determine what action, if any, the Trade Representa-
tive should take under subsection (a) or (b) of section 301".
8. Section 301(a) – entitled "Mandatory action" and the relevant provision in
respect of determinations under the WTO Agreement – provides that "[i]f the United
States Trade Representative determines under section 304(a)(1) that … the rights of
the United States under any trade agreement are being denied … the Trade Repre-
sentative shall take action authorized in section 301(c), subject to the specific direc-
tion, if any, of the President regarding any such action, and shall take all other appro-
priate and feasible action within the power of the President that the President may
direct the Trade Representative to take under this subsection, to enforce such rights".
9. Section 304(c) mandates the USTR to "publish in the Federal Register any
determination made under section 304(a)(1), together with a description of the facts
on which such determination is based".
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10. As noted above, following the investigation under Section 302, the related
request for WTO consultations and, as the case may be, the completion of panel or
Appellate Body proceedings and an affirmative determination under Section 304,
Section 304(a)(1) requires the USTR to determine what action, if any, to take under
Section 301.
11. Section 301(c) defines the scope of the USTR's authority, i.e. the actions he
or she can take, under Section 301.  Section 301(a)(2) provides for certain exceptions
where the USTR "is not required to take action under section 301(a)(1)".  One of
these exceptions is provided for cases where the USTR finds that "the foreign coun-
try is taking satisfactory measures to grant the rights of the United States under a
trade agreement".  In practice, the USTR has interpreted this exception to include
situations where the WTO Member concerned expresses the intention - within 30
days after the date of adoption of the panel or Appellate Body report, pursuant to
Article 21.3 of the DSU - to comply with the recommendations and rulings of the
DSB.
12. Nevertheless, in such cases were no action is taken - because a measure is
undertaken or an agreement is entered into to provide a satisfactory resolution - the
USTR is obliged, under Section 306(a) to

"monitor the implementation of each measure undertaken, or agree-
ment that is entered into, by a foreign country to provide a satisfactory
resolution of a matter subject to investigation under this subchapter or
subject to dispute settlement proceedings to enforce the rights of the
United States under a trade agreement providing for such proceed-
ings".

13. If the measure – including a statement by the WTO Member concerned that it
will comply – or agreement concerns the implementation of DSB recommendations
and the USTR "considers that the foreign country has failed to implement it", the
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USTR shall determine what further action he or she shall take under Section 301 "no
later than 30 days after the expiration of the reasonable period of time provided for
such implementation" in Article 21 of the DSU (Section 306 (b)).  In other words,
the USTR's obligation to monitor a Member's intention to comply with DSB recom-
mendations allows him or her to await the lapse of the reasonable period of time
granted to the Member concerned to implement the panel or Appellate Body report.
14. Since Section 306(b)(1) provides that any determination under Section 306(b)
is to be treated as a determination made under Section 304(a)(1), the effect of a Sec-
tion 306 determination is identical to that of Section 304 determinations in terms of
the action the USTR has to take – or is allowed not to take – under Section 301.  As a
result, the USTR also has to publish any Section 306 determination in the Federal
Register, together with a description of the facts on which such determination is
based pursuant to Section 304(c).
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15. As noted earlier, in case the USTR considers under Section 306(b) that im-
plementation failed, he or she has to determine what further action to take under
Section 301(a).  He or she has to do so no later than 30 days after the expiration of
the reasonable period of time.  Section 301(a)(2) provides for exceptions where the
USTR is not required to take action.
16. In case the USTR decides to take action under Section 301, Section 305(a)(1)
states:

"Except as provided in paragraph (2), the Trade Representative shall
implement the action the Trade Representative determines under sec-
tion 304(a)(1)(B) to take under section 301, subject to the specific di-
rection, if any, of the President regarding any such action, by no later
than the date that is 30 days after the date on which such determina-
tion is made".

Unless exceptions apply, a determination of action made within 30 days after the
expiry of the reasonable period of time would thus be implemented no later than 60
days after the expiration of the reasonable period of time.
17. Section 305(a)(2)(A), in turn, provides for certain exceptions to this 60 day
rule.  The exception most relevant to this case is contained in Section
305(a)(2)(A)(ii):

"the Trade Representative may delay, by not more than 180 days, the
implementation of any action that is to be taken under section 301 …
if the Trade Representative determines that substantial progress is be-
ing made, or that a delay is necessary or desirable, to obtain United
States rights or a satisfactory solution with respect to the acts, policies,
or practices that are the subject of the action".


