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3AIMCHEHHS CYAOBOrO KOHTPOMIO Ta CKACyBaHHA akTy, AKUA nopywye woro npaso. Liewn
HTEpEeC BMHNKAE 3 MaTepianbHOro nNpaea, a KpiM TOro BU3HAYAETbCA NOBHOBAXKEHHAMM
CYAY, L0 € NOB'A3aHE 3 MOXIMBOCTAMU 3aCTOCYBaHHA BIANOBIAHUX 3aX0AIB Yepes cyg
Ha CTaail yxsaneHHa pileHHNA. Takum 4mHom, CcyB'ekT moxe ByTu 3avBOBaHKi, WO Horo
ckapry Dyno poarnaHyTo BiANGBIAHO A0 OOB'EKTUBHOMO npaBa, a Ue MOXE He 3aBXAu
BiAnoBIZaTV KOrO O4iKYBaHHAM.
3. MNpeamMeT OCKapKeHHs
KomMneTeHuia ajMiHiICTpaTMBHOrO Cyay LUWOAC pO3rAsSAy cnpaB Moxe ByTu

BU3Ha4eHa ABoma metogamu. Mepwuin — ye metoa klauzuli generalnej, konu noaaHHs
- CKaprv € MOXJIMBMM Ha BCi popmu LiRNbHOCTI opraxiB nydniyHoi agmidicTpauil ujogo
 BCiX cripag, skl Hanexatb A0 iXHbOi komneTeHuii. Yacrto Taka klauzula obmexyeTscs
- NepenikoMm cnpae, LWOAC SKUX KOMMNETEHUIR CYAY BUKNIOHAcTLCA («eHymepauis
Herartusha»). Jpyril METOA — Ue «BHYyMepauist No3UTUBHA», a8 CaMe KOMK CKapra Moxe
- ByTi noAgada TinbKy Y BUSHAYEHUX KaTeropiax cnpas.
b Cdepa KOHTpONIC B @AMIHICTPDAaTUBHOMY NPOLEC] perynioeTecs cr. 3-5 3akony «[po
aAMiHICTpaTuBHe CYAOYMMHCTBO». B monbchbkih cuctemi icHye klauzulageneralna, xoua
BOHa HE BUCMOBIOETLCA eXpressisverbis, ane BUHUKaE 3 LWMPOKOro BU3HAYEHHAAISHD,
' Ha AKi MOXHa BHOCUTY CKapry A0 aAMiHICTPaTWBHOrO CyAY, Ta BCTAHOBNEHHA BUHATKIB y
CT. 5 BULUE3rafaHoro 3aKoHy.
 [MpeaMeTiB OCKapXeKHA B NONbChbKil CUCTEMI aAMIHICTPAaTUBHOrO CyAO4MHCTBA €
Barato. Y cr. 3 §2 3akoHy 3a3HayeHo, WO ckapra 40 CYAY aaMIHICTPaTMBHOrO MOXe
OyTH nojaHa Ha aAMIHICTPATUBHI pilLeHHs Ta MOCTaHOBW, Ha NOCTAHOBW, BUAAHI Ha
CTaz il BUKOHABYOrO NPOBAAXEHHRA, Ha cTagii 3a6e3neveHHA BUKOHAHHA pilUeHb opraHis
nyGnisHoi agMinicTpauil, a Takox Ha iHwi axT abo AisHHA nyOnidHoi agmidicTpauii, ki
CTOCY0ThCA Npas | 0608'A3KiB, W0 BUHUKAIOTE 3 HOPM NPasa; Ha NUCLMOBI TYMaYyeHHs
HOpM NCAATKOBOro nNpaea, BUAaHi B iIHAUBIAYaNbHUX Cnpasax; Ha 3aranbHoobos's3kosi
1paBOBi aKTu, BUAaHI OpraHamv MICLEBOro CaMmOBpSAYBaHHA Ta OpraHami YpsAOBO|
pepxasHoi) agmiHicTpauii, a Takox ckapra moxe OyTu nojaaHa Ha iHWI akTu opraHis
liCLeBOro CaMoBPRAYBAHHA, HIXK BULLE3raAaHi, Ha akTu Harnagy 3a JiANbHICTIO opraHis
iICUEROro CaMOBPRAYBaHHA, 8 TaKOX MOXHA NOAaTW ckapry Ha 6esaisneHicTe abo
ATArYyBaHHSA, WO BUABNEHI y poboTi opranis nybnisHoi aaminictpauii. Takox cneuianbHi

oHu nepeffavaldTb MOXAMBICTL peakuil Cyay B BU3HAUEHWUX TaKUMU 3EKOHAMM
inagkax. KoMneTeHUis Cyay NOWKUPIOETECA TAKOXK Ha BUPILLEHHRA CNOPIB MK AeskuMu
raHzamu nyBni4Hol agmikicTpauii.
 Crarra 5 yb0ro X 3akoHy nepepbauae «HEraTUBHY eHymepauilo», sika BU3Hauae
nagky, B SKUX ajMiHICTpPaTWBHWA Cys He mae komneTeHuil. Lle Taki cnpaew, siki
IHUKaIOTL: 3 OpraHisauiiHoi cyBopauHayii Mbk opraHamn agMminicTpauii; 3i cnyx6080i
JOPANHAUIT MDK KEPIBHMKaMU | Nignernumn 8 UWX opraxax; i3 BiMOBY NPU3HAUYEHHSA
OCajly B OpraHax aaMmiHicTpauil, a Takox B CripaBax BWAaHHSA Bi3 KOHCynamu (Kpim
K1X) | ocobrniusux 4C3B0IB HA NEpPeTUH KOPAOHY.

[IPABOBOE PEI'YJIMPOBAHHUE OI'PAHUYEHHSA IIPABA HA
WHO®OPMAIIHIOB PECITYBJIUKE MOJILIIA

Ceméu Sukeauy

Hayuonanenent uccnedosamenbexutl ynusepcumem
«Boicuan wkoa 3K0HOMUKU»

BOBbIE OCHOBbI fJoCTyna Kk wuHdOpPMauuu O AESTENBHOCTM OpraHos
CTBEHHOW Bnactu B Pecnybnuke [lonbwa, npexae Bcero, YCTaHOBNEHbI 8
uTyuum Pecrybnuku Monslua ot 2 anpens 1997 roaa.
n. 3 cr. 51 Koncrutyunu Pecnybnukn Moneilua yka3aHo, YTO KaXablih umeer
.‘ ocryna K KaCarwwunmca ero OQ)VIL[VIa}'IbeIM AOKyMeHTaM u coﬁpanunm AaHHbIX.
NYSHE 3TOro NPaBa MOXET ONPEAENATHCA 3aKOHOM.
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Kak oTme4yaeT nonbCkuit KoHCTUTYunoHanuct Becnae CrxkuAno, Bnactu He moryr
NPOWU3BONLHO NPENnATCTBOBATbL AAHHOMY nNpasy rpaxgaH. OrpasuyeHus BO3IMOXKHb:
nUWb HA OCHOBaHWMK 3aKOHA W WUCXOAR M3 uenei obecneueHun GesonacHocTy
rocyfapcTBa U 3KkoHOMUYEeCKoW cTabuneHocTy.

[oxTpuHanbHas no3nymAa nonyunna ceoe pas3suine 8 cT. 5 3akcHa Pecnybnuke
Monbwa ot 6 cenTabpa 2001 roga «O gocryne k nyGnuyHon nHchopMaumnu» (fanee -
3akoH).

Bo-nepBbix, Takue OrpaHu4YeHNs NPOAUKTOBAHbLI HaNMYMEM NPaBOBOr0 PEeXUMa
TalHbl, PACNPOCTPAHAIOLLIEroCA Ha YCTAHOB/IEHHbIE 3aKOHOM CBEJeHUs.

B yactHOCTKM, poCTYn K MHDOpPMALMK NOANEXNT OrPaHMYEHKI0O BCNEACTBUE TalH:
NUYHOW XM3HK usuueckoro nuua (cr. 49 Kowctutyuum Pecnybnukum Monslis)
KOMMepYeckoi TaiHel (cT. 55' lpawaaHckoro kogekca or 23 anpens 1964 r.)
afABOKaTCKoI TalHbl (cT. 6 3akoHa oT 26 mas 1982 r. «O6 agsokaType»).

WcknioyeHwe W3 3TOro npaBuna COCTaBNAOT Nuuda, KOTOPbIE BbiNCNHST
nybnuyHele dyHkuun (3agaHusa) (noan. 5 n. 1 cr. 4 3akoHa), HO TONLKO B Npejenax
CBEJEHNI, CBA3AHHbLIX C BbINOMHEHUEM Takux dyHKUWA.

OTHeceHue Tex uAM uHbIX §vy K cybbekrtam, 00sR3aHHbIM NpejccTasnsTh
nyBnnyHy0 uHMOPMaLKIo, kaK NPaBKo, ONpeaesfseTcs Cyaamn.

Tak, B lNoctanoBnexwun ot 16 Hosbpa 2011 r. Ne Il So/Kr 11/11 Boesogckul
apmuHucTpatusHbll cya B Kpakose 06A3an fupekTtopa 4YacTHOrO AOWKOMNLHOMG
06pa3oBaTenbHOro y4YpexaeHus npesocTaBuTh 3assutento Tpebyemye uHdopMaumi
0 AESTeNbHOCTU Takoro yypexaerus. Takum obpasom, cya, NpoaHanusnpoBas CTaTyc
AaHHOro opuaUYecKoro nuuya, otHec ero K cybrektam, obssanHbiM cnocobcTBOBATE
peanusauvn npaea rpaxgaH Ha WHMOPMaUMKD Ha OCHOBaAHWW BbINONHEHWs W
nyOnuUYHOro 3agaHuns u pacnopskerus nybnu4Hoi cobCcTBEHHOCTBIO.

Wnu, Hanpumep, B MocraHoenenun ot 7 cenTtAdbpsa 2011 r. Ne || SAB/Rz 58/11
Boesoackuih agMUHUCTPaTUBHLIN CyA B XKewyse npu3sHan 3a genytarom oOA3aHHoCTL
NPeAOCTaBNATL MHOPMaLUIO NO TPebOBaHNIO 32ABUTENEN, HECMOTPSA HA TO, YTO OH HE
yKa3aH cpeau cybbeKkToB, NOUMEHOBaHHbIX NoAn. 1-4 n. 1 cT. 4 3akoHa.

B wuenoM, cyaebHasa npakTWKa, CNOXWBLIAACA TnNOCNe MPUHATHMR 3aKoHa,
WNAIOCTPUPYET, 4YTO  HEepeake K  Takum  cyObektam  OTHOCAT  YacTHbIX
npeanpuHumarenei, bnaroTeoputenbHbie opraHunsaunu, Beiclune yyebHoie 3aBeaeHus,
NONUTUYECKUE NapTUN, PENUrno3Hbie U UHbie OBLLECTBEHHbIE OpraHn3auum.

Bo-BTOpPbIX, OrpaHuYeHnio NOANEXUT uWHopMauus, cnocobHas HaxnecTu yuepd
3KOHOMUWYECKUM UHTEPECam rocyjapcrea:

(a) cospas HenpeocfoNUMbIe TPYAHOCTN AJIA BEAEHWUA neperosopos MuHucTepcTs:
rocyaapcteeHHon ka3wbi Pecnybnuku [Mlonbwa B npouscce OCYILECTBNEHWA UM
NONHOMOYMIA NO  YrpaBneHWI0 roCyAapCTBEHHbIM  WMYLIECTBOM, B  NpOUEcce
sakniodenus Pecnybnukoin Monblueid MexayHapOAHbLIX COrNAaLIEHWA WM NPUHSTW
pewenuit B Eeponeiickom CoeeTe unu Cosete EBponeickoro cowaa;

(b) 3aTpyAHuB OXpaHy UMyLLECTBEHHbIX uHTEepecor Pecnybnuku Monblwa v 3awuTy
uHTepecoe MuHucrepcrea rocyfapcTBeHHoW ka3dbl Pecnybnukn Monbwa npw
paccMoTpeHun gen B cysebHOM unu agMUHUCTPaTUBHOM NOpPsgKe.

Taike ¢ y4eTom 0603HaYeHHbIX Bbille NOMOXeHWt CTaTbel 5 gadHHore 3akow:
YCTaHOBMAEHO, MHTO HE NCANEXUT  OrpaHnyeHuto  uHdopmauus o  aenax,
paccMaTpuBaeMbiXx CyAamu B [PaXAAHCKOM, 2AMWHUCTPATUBHOM WKW YrONOBHOM
NOpSAKE B OTHOLWEHWW OpPraHoB roCyAapCTBEHHOW BNACTU UMK NUL, OCYLLECTBNAKLMX
nybnuyrelie yHKUMK.

OueHb BaXXHO, YTO PErYNUPOBaHUE CNyYaeB OrpaHUYeHns nNpaBa Ha WHMOPMALNHK
ofecneynBaeTcs MEXaHU3MOM CTBETCTBEHHOCTU, KOTOPLIA MOXET ObiTb NpUMeHeH i
opraHam rocyaapCTBEHHON BNACTW U WX LOSHKHOCTHbIM NULAEM.
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. Tak, B COOTBETCTBAM C 3aKoHOM, OTKa3 AomKeH ObiTb COOTBETCTBYIOWMM 00pasom
PMAnM3oBaH. Mpu oTcyTcTBUM HEOOXOAUMOro agMUHUCTPATUBHOIO PELUEHUs OTKa3
ATEETCS HENPABOMEPHbIM.

HaxoaWM MOATEEDKAEHWE [EeNCTBMA 3TOA HOPMbl B CyAEBHON npaKkTuke.
DACKUIA aAMUHUCTPATUBHLIN Cya XKewyea B lNpurosope ot 27 anpens 2011 r. Ne il
Rz 15/11 06s3an BoWTa rMUHbI YinaTuTb WTPAMd B NONbL3Y 3a8BUTENA, TEM CamMbiM
ep4UN NO3NLVIO 3aKOHOAATENA, YTO OTKa3 B NPeAOCTaBNeHun UHOPMaLUU unu
YTBETCTBYIOLLEro AAMUHWCTPATUMBHOrO pelleHWs oO3HavaeT Oes3jencTene opraHa
yAapCTBEHHOW BnacTy.

- Tem He MeHee, OpraHbl rOCYAapCTBeHHOW BnacTu npuberawT K XUTPOCTY,
1OCTABNAS HEMONHYO MHOPMaUWNIO, UNK Xe KOPPEKTUPYS 3anpoc Takum obpa3om,
00kl PAcKpbiTh CBEAEHWA NO OAHOPOAHBIM TEMaM, HO HE NO UCKOMOMY 3asBUTENEM
)eameTy.

3 Hepem(o Takue akTb! CTEHOBRTCR npeaMeTom cyaebHeix pasbupartenscrs. Tak,
©BOACKNIA aAMMHNCTPaTUBHbIN cys Bapwassl 8 ﬂpmroaope oT 9 pekabps 2010 r. Ne
ABMWa 280/10 ykaszan, yTo npepocTaBneHue Jpyro WHopmauuv, OTNINYHOW OT
i, YTO OXUASET 3aRBUTENb, WK XE HENONHOW WHOPMaUWUW AaeT OCHOBaHWS ANS
HeHWA O BbINONHEHWN OPraHoM rocyAapcTBeHHO BnacTu obasaxrocT obecneunTs
cTyn Kk nybniauHoid uHdpopmaunu. Cya obasan BOWTa rMuKMBI NPELOCTaBUTHL
aBuTENI0 Tpebyemyo MHPOPMaLIIo U yNNATUTL B €ro Nenb3y Wrpad.

B 3aimoueHne MOXHO OTMETWTb, YTO YCTAaHOBMEHHbIE OrpaHUuYeHus peanusauun
)aBa Ha vHhopMayuWio ABNAKTCH TPaAWULWOHHBIMU ANS rOCYAAPCT8, CTPEMALYUXCA
azonacuTe cebs OT yrpo3 SNA He3aBUCUMOCTU W CYBEpPEHUTETA, KOHCTUTYLMOHHOMO
JpAAKa W TeppuTOpUansHOW  UENoCTHOCTM, BHyTpeHHen OeaonacHocTu ¢
DPOHOCNOCOBHOCTU CTPAHbI.

OVHKIIT OPTAHIB BUKOHABYOI BJIA/IM TA IX 3B'A130K 3
KOMIETEHUICHO

lanuna fsaxieHuy
Jeaigcoruil Hayionanenui ynisepcumemimeri leana @panxa

- B npasoBomy perynicBaHHi AiRNbHOCTI OpPraHiB BMKOHaBYO! BnNajau CcyTTese
[A4EHHA MAc HayKOBWIA aHania B3AEMO3B'A3Ky (YHKUIA Ta KOMNETeHUii UuX OpraHis.
KiflbKY OpraHu AepXaBHO BnaAu 3A4IMCHIIOTL BNAAHY AIRNLHICTE, WO, NO CyTi, € iX
MIHAYEHHAM, aKTyaNsHUMKU € NUTAHHA NPO B33EMO3B'A30K DYHKUIA i KoMneTeHuil
iv Hy BMKOH2B4Y0! BNaau; 3'ACYBAHHA, WC € NEPBUHHAM | BW3HaAYanbHUM Yy BNajHin
NBHOCTI OpraHy BUKOHABYO! BNaamM — (YHKUIR YW KOMNETEHUIN; WO NOKNA4acTbCH B
HOBY BnaaHo! AIRNLHCCTI OpraHy: wmeTa, 3aBAaHHA, (yHKUif, npaso, 0BOB'A30K,
_' OBaXKEHHS TOWO. PyHKUil OpraHie BUMKOHABYOI BNagu Cnig po3ymiTh AK BIZHOCHO
MOCTIMHI T2  SKICHO OAHOPIAHI  CKN3AOBI  AIANBHOCTI  UMX  OpraHiB, AKi
DAKTEPUYIOTLCA LiNbOBOK CNPAMOBAHICTIO, BOHU NOBWHHI PO3rNSAaTUCS AK YHKUI
IPaBRIHCHLKOT AiANbROCTI (@60 ynpaBninHs).

~ UinboBa cnpsmoBaHicTh PyHKUi# yNpaBniHHA — HaWBa»MBILLUMA apryMeHT Ha
PUCTL BAIHAUSHHA CaMGCTIRHOCTI TieT 4w iHWOT byHKyil. Npuyomy 8 AaHOMY BUNAAKY
[€TbCA He Baarani npo Byas-AKi wini (2aBpaHHA), axe Ix y opraHis BUKOHaBYOl Bragn
_a'ro. i BCi BOHM pi3ni. [INA BUOKPEMINEHHA KOHKPETHUX (hYHKUIA BiANOBIAHUX OpraHis
ipillansHe 3HaYeHHs Mac nule nesHui swg (rpyna) winen (3aBpaHb), WO CTOATH
P4 UMMy opraHamu.

~ Taka eupiwanbHa O03vaka nNOHATTA  QYHKYIA  ynpaeniHHa, Sk Uinbosa
ipAMOBaHiCTL, nepesbadae  HasBHICTL Yy  KOXHIA  yHKuil He Bygb-sikoi meTu
BAAHHA), @ nuwe MeTu (3aBianHsA) TpeThol TunoBol rpynu, TobTo cneuyiani3oBaHoi
8T (3aBgaqHs). Jluwe Ha yid nigecraesi MowHa Oinbli-mMeHw oBrpyHTOBaHO i
SKOHNUBO  IAEHTUIKYBATU AK  CaAMOCTIMHI  yHKUiil AOCUTE  PI3BHOMAHITHI



