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I. General characteristics of the research 



 

Relevance of the research topic. The development of legal science is 

determined by the dialectical law of the unity and struggle of opposites (justice and 

injustice, substantive and procedural law, etc.). One of these fundamental opposites 

is private and public law, which represent the summa divisio, the fundamental 

division of law. Dating back to Roman law, the division of law into private and 

public was more often conceptual than practical. In the Middle Ages, the idea of 

private law was speculative, since public law, as the law of coercion in the form of 

feudal duties and privileges, dominated. With the transition to capitalism, private 

law became the dominant force. In the 19th century, this division acquired practical 

significance, as bourgeois revolutions pitted the interests of the individual against 

the collective and the state. However, in the 20th century, the state and public law 

again curtailed the scope of private law, resulting in a gap between dogma and 

practice. Dogmatic takes the position of an ideal separation of these two spheres, but 

in practice we often see public-private relations in civil transactions / in the sphere 

of civil law, the active participation of the state in economic life under the guise of 

a private owner, and other manifestations of the convergence of private and public 

law. 

During this period, private law is conceived as an instrument subordinate to 

public law, obliged to serve primarily the state and, through it, society. Public law's 

intervention in private law replaces the latter's foundations, which presuppose 

private autonomy, individualism, property independence, freedom of ownership, 

and contract. The new private law begins to acquire public-law characteristics; 

however, as a law of freedom, it lacks the legal guarantees that public law, as a law 

of coercion, must provide. Public law presupposes a different set of methods, 

principles, and values. In practice, the state intervenes in the private sphere, 

regulating production, monitoring discipline and the rhythm of work, and controlling 

and directing the behavior of individuals in everyday life. All this is expressed in the 

strengthening of imperative principles in civil law, the ineffectiveness of private-law 



institutions due to their excessive regulation, and the rejection of self-regulatory 

practices1. 

Under this influence, the concept of private law, its fundamental idea, is also 

changing. The concept of the limits of state intervention has shifted, and the role of 

the legislator has been reconsidered. Whereas previously the legislator was obliged 

to reflect social relations, now they have the right to direct them. It is logical that the 

public-law cycle of legal development will come to an end, and then there will be an 

increase in freedom, a private-law cycle. Society should be prepared for this, identify 

the main problems (coercion, restrictions) in positive law, and point to the right 

perspective. This is especially important given that codes are always written within 

public-law cycles, which typically leads to a bias toward publicizing private law. 

Given that the current technological paradigm is shifting to a new one (based 

on bio- and nanotechnology, the production of new materials, the development of 

human science, as well as the further advancement of information technology, 

augmented and mixed reality), the study of the genesis of private law is becoming 

especially relevant. A proper definition of civil and public principles plays a crucial 

role in scientific and technological development, as science requires a certain 

freedom for scientists and corporations, and the state requires their advanced 

developments2. For the Russian legal order, where, according to various estimates, 

the state's share of economic participation ranges from 50 to 80%, it is necessary, 

for the purposes of legal certainty and the rule of law, to clearly define the boundaries 

of private and public law, freedom and coercion. 

The blending of private and public law has given rise to numerous problems 

that have not found satisfactory solutions in legal scholarship. These include: the 

legal equality of public and private property; the application of public norms and 

institutions under the guise of private law; the distinction between dispositive and 

                                                           
1 "On a number of issues, it is proposed to tighten regulation and make it more imperative. This is particularly evident 

in property and corporate law." // "Concept for the Development of Civil Legislation of the Russian Federation" 

(approved by the decision of the Presidential Council for the Codification and Improvement of Civil Legislation of 

October 7, 2009) // SPS Consultant Plus. 
2 Decree of the President of the Russian Federation of February 28, 2024, No. 145 "On the Strategy for Scientific and 

Technological Development of the Russian Federation" // SPS Consultant Plus. 



mandatory norms of civil law; the limits of restrictions on property rights; the choice 

of a model for regulating private law relations in the digital environment, and a 

number of others. 

Due to the blending of private and public law, many laws combine norms of 

different natures, reviving the debate about complex branches of law and legislation, 

and the prevailing methods of economic regulation (mandatory, unilaterally 

mandatory, and dispositive). 

Furthermore, in recent years, Russia has seen a slowdown in economic 

growth, leading to a lag in economic development. Under these conditions, states 

invariably intensify their efforts to support and develop the economy and strengthen 

state control over the private sector, which predetermines a bias toward public law 

and coercion. Thus, we find ourselves in a public-law cycle of legal development. 

These problems are structural in nature and lack a unified approach to their 

resolution in either doctrine or law enforcement practice, confirming the relevance 

of the dissertation topic. 

The degree of development of the dissertation topic.  

The general theory of private (civil) law has been studied for many thousands 

of years, yet it remains relevant because it evolves as the social order changes. In 

other words, it is always important because a changing order requires an update of 

the general issues of private (civil) law. This requires a variety of sources, including 

sociological (the works of Max Weber, Émile Durkheim, etc.), economic (the works 

of Friedrich Hayek, Hernando de Soto, etc.), philosophical (the works of Hegel, 

Leibniz, etc.), and political (the works of V.I. Lenin, Robert Nozick, etc.) literature. 

What was written a thousand years ago and once lost its relevance is once 

again attracting attention based on the stage we are currently passing through. The 

question of dividing law into private and public has a history of nearly two thousand 

years, if we take Ulpian's statement "Publicum lus est quod ad statum rel romanae 

spectat, privatum quod ad singulorum utilitatem" (D. 1.1.1.2.) as the starting point 

for the discussion. Although it is clear that this statement was preceded by a wealth 

of empirical and theoretical material and centuries of reflection, which the Roman 



jurist was able to formulate as a maxim. The separation of the individual from the 

state as a whole, the division of their interests and assets, and the establishment of 

mutual rights and obligations became the foundation of Roman law, as is evident 

even in the Digest, where individual books are devoted entirely to public matters 

(Book 1 on the duties of high officials; Books 47-48 on criminal law and procedure), 

while all others are entirely private. 

For many centuries, scholars, following Ulpian, advanced various views on 

the division of civil and public law, and legislators reflected various options for the 

arrangement of the private and public spheres, century after century expanding the 

discretion of the legislator and public law. In pre-revolutionary Russia, a number of 

works by prominent jurists (G.F. Shershenevich, S.A. Muromtsev, K.D. Kavelin, 

L.I. Petrazhitsky, and others) were devoted to the question of the division of law into 

private and public. There were disputes about the correct criterion for demarcation, 

discussions about whether it was necessary and whether it could be found, however, 

the division itself was practically not subject to doubt. 

The issue of the division of law became particularly acute after the October 

Revolution of 1917, as the Bolsheviks, until 1921, maintained the position of the 

withering away of law. After the bourgeoisie's "concession" in the form of the New 

Economic Policy (NEP) and the adoption of the Civil Code of 1922, the question of 

the boundaries of the private sphere became relevant again. Then, P.I. Stuchka put 

forward the idea of a two-sector theory of law, which implied the coexistence of a 

public and private sector of the economy. According to this idea, the first sector 

should regulate economic and administrative law based on planning principles, 

while the second sector should regulate civil law with its familiar freedom of 

property and contract within the limits permitted by the state. During these years, 

E.B. Pashukanis formulated the exchange concept of law, which assumed that all 

law is a legal reflection of relations between independent and equal commodity 

owners, and therefore is bourgeois in form and opposes the plan, as a curtailment of 

legal form. 



Following B.B. Cherepakhin's 1926 work "On the Question of Private and 

Public Law" and S.F. Kechekyan's 1927 work "On the Question of the Difference 

between Private and Public Law," the debate began to fade as the NEP began to wind 

down. The attempt by some Soviet authors (S.N. Bratus, Ya.F. Mikolenko3) in the 

1930s to restore the autonomy of private law by contrasting it with public law in 

terms of its regulatory scope within the framework of the discussion of the legal and 

legislative system was subjected to devastating criticism4. In the 1940s, the division 

of law into private and public was finally recognized as a bourgeois relic, and the 

issue was never revisited. 

The issue was reconsidered in the post-Soviet years, with the revival of civil 

law and the adoption of the new Constitution of 19935. Thus, on the issue of 

distinguishing between private and public law in general, and between imperative 

and discretionary norms in particular, in recent years the works of E.V. 

Grushevskaya (she contributed to the development of the theory of imperatives in 

civil law)6, S.A. Gromov (who identified the prerequisites for the integration and 

differentiation of private and public law)7, E.S. Gudkov (who presented the elements 

of public-law regulation applied civil law)8, T.V. Derkach (he developed the 

dialectic of the interpenetration of private and public law)9, E.A. Evstigneev (he 

contributed to resolving the problem of the relationship between imperative and 

discretionary norms in contract law)10, A.V. Mikhailov (he proved the impossibility 

                                                           
3 Civil Law: Textbook for Law Schools / Eds. Ya. F. Mikolenko and P. E. Orlovsky; All-Union Institute of Legal 

Sciences of the People's Commissariat of Justice of the USSR. Part 1 / 2 vol. Authors of the chapters: M. M. Agarkov, 

S. N. Bratus, Ya. F. Mikolenko, et al. - Moscow: Legal Publishing House, 1938 (Chapter I); Mikolenko Ya. F. On the 

Subject and Principles of Socialist Civil Law / Ya. Mikolenko // Problems of Socialist Law. Collection 5 / All-Union 

Institute of Legal Sciences of the People's Commissariat of Justice of the USSR. - Moscow, 1938. - P. 50. 
4 Vyshinsky A.Ya. "The 18th Congress of the All-Union Communist Party (Bolsheviks) and the Tasks of the Science 

of Socialist Law" // "Soviet State and Law", 1939, No. 3, pp. 23-24; Genkin D.M. "The Subject of Soviet Civil Law" 

// "Soviet State and Law", 1939, No. 4, pp. 31-32; Godes A.B. "Against Bourgeois Dogmatism and Normativeism in 

the Theory of Soviet Civil Law" // "Soviet State and Law", 1939, No. 4, pp. 40-42. Kareva M. "On the Question of 

the Division of Law into Public and Private" // "Soviet State and Law", 1939, No. 4, pp. 14-16. 
5 Popondopulo V.F. On private and public law /V. F. Popondopulo. // Jurisprudence. - 1994 - No. 5 - 6 - P. 53-54. 
6 Grushevskaya E.V. Imperativeness in Russian civil law: dis. candidate of legal sciences: 12.00.03. Krasnodar, 2010. 
7 Gromov S.A. The relationship between private and public law in the Russian legal system: trends in differentiation 

and integration: dis. candidate of legal sciences: 12.00.01. - St. Petersburg, 2004. 
8 Gudkov E.S. Elements of public-law regulation in civil law: dis. candidate of legal sciences: 12.00.03. - M., 2005. 
9 Derkach T.V. Private and Public Law as Paired Legal Categories. Abstract of Cand. Sci. (Law) Dissertation. Saratov, 

2010. 
10 Evstigneev E.A. Imperative and dispositive norms in contract law: diss. candidate of legal sciences. – M., 2016. 



of applying imperative norms by analogy)11, K.E. Torchilin (he presented the 

theoretical foundations of the functioning of imperative norms in law)12, and T.S. 

Yatsenko (she substantiated the existence of a public interest in private law)13 have 

been published. To solve the theoretical and practical problems considered in the 

second chapter of the work, it was necessary to turn to the classic works of pre-

revolutionary, Soviet and Russian scholars: M.I. Braginsky, A.V. Venediktov, A.V. 

Vinnitsky, V.V. Vitryansky, A.A. Ivanov, K.I. Sklovsky, E.A. Sukhanov, Yu.K. 

Tolstoy, B.N. Chicherin and others. They illuminate the fundamental issues of 

property and obligatory law. 

The issue of classification and sectoral division is the subject of the works of 

a number of Soviet researchers, forming the basis of paragraphs 1-2 of the third 

chapter: S.S. Alekseev, S.N. Bratus, O.S. Ioffe, D.A. Kerimov, O.A. Krasavchikov, 

Yu.K. Tolstoy, S.V. Polenina, V.K. Raikher, R.O. Khalfina, V.F. Yakovlev, and 

others. Professor Danielle Keats Citron made a significant contribution to the 

development of the research topic in terms of regulating the digital environment. Her 

publications on the practical application of Section 230 of US federal law and the 

theory of civil rights online have had a significant impact on the course of discussion 

in the United States14. 

The object of this dissertation research is legal relations in private law 

(obligatory, property, and procedural), which are formed and implemented within 

the framework of public law restrictions that are not inherent to them. 

The subject of this dissertation research is the norms of Russian civil law 

(including obligations, property, and civil procedural law), doctrinal legal literature, 

                                                           
11 Mikhailov A.V. The role of imperative norms in the legal regulation of relations between persons engaged in 

entrepreneurial activity, or with their participation: dissertation of candidate of legal sciences: 12.00.03. - Kazan, 2001. 
12 Torchilin K.E. Imperative norms in the mechanism of legal regulation: issues of theory and practice: abstract of 

dissertation of candidate of legal sciences: 12.00.01 / [Saratov State Legal Academy]. - Saratov, 2019. 
13 Yatsenko T.S. Civil-legal protection of public interests: dis. Doctor of Law, Moscow, 2016. 
14 Danielle Citron, How To Fix Section 230, 103 Boston University Law Review, 713–761 (2023); Citron, Danielle 

Keats and Franks, Mary Anne, The Internet As a Speech Machine and Other Myths Confounding Section 230 Reform 

(February 1, 2020). Boston Univ. School of Law, Public Law Research Paper No. 20-8; Citron, Danielle Keats and 

Wittes, Benjamin, The Internet Will Not Break: Denying Bad Samaritans Section 230 Immunity (July 24, 2017). 

Fordham Law Review, Forthcoming, U of Maryland Legal Studies Research Paper No. 2017-22 and others. 



as well as political science and sociological literature, judicial practice, and foreign 

law. 

The purpose and objectives of this dissertation research. The purpose of 

this work is to review the fundamental tenets of civil law theory in light of the 

distinction between private and public law, with the goal of creating new and 

rethinking existing legal constructs to resolve specific issues in the theory and 

practice of private law. 

This goal is achieved by resolving the following tasks: 

1. To examine the process of formalization and publicization (the process of 

becoming public) of private law in historical perspective to elucidate the patterns of 

dialectical development of private and public law. 

2. To dogmatically examine the concept of a private law norm, determine its 

source and forms, and distinguishing features that allow us to outline the autonomy 

of civil law. 

3. To study the experience and limits of self-regulation using examples of 

well-known private corporations. 

4. To analyze typical institutions of property law, the law of obligations, and 

legal proceedings for the presence of unusual public law restrictions and, based on 

the results obtained, to formulate specific theoretical and practical solutions. 

5. To identify atypical relationships in private law that exist outside of positive 

regulation and propose general rules for them; 

6. To define the problems of public-private relations and present a 

methodology for their resolution. 

7. Present a model for regulating the digital environment as a new form of 

private law, using examples of American and European approaches. 

Methodology and Research Methods. The theoretical and methodological 

basis of the study is comprised of both traditional general scientific methods of 

analysis, synthesis, induction and deduction, dialectics, and metaphysics, as well as 

specialized methods, namely, comparative legal, historical, formal legal, functional, 

philosophical legal, legal hermeneutics, and legal liberalism. 



Each stage of the work is characterized by one or two main methods. Sections 

1.1 and 1.3 primarily utilize the historical and comparative legal methods, allowing 

us to trace the historical patterns of private law regulation of social relations from a 

comparative legal perspective. The formal legal method forms the basis of Section 

1.2, as it examines the internal structure of private law norms, their most important 

properties, analyzes their main features, defines legal concepts and categories, and 

establishes methods for interpreting legal norms and acts. The dogmatic and 

dialectical methods characterize sections 2.1, 2.2, and 2.3 of the work, as they 

examine private law institutions through the lens of legal acts and judicial practice 

for the presence of coercion uncharacteristic of public law. Sections 3.1, 3.2, and 3.3 

are built primarily on the functional legal method, which allowed for the 

examination of the various functions of atypical relations in general and public-

private relations in particular, as well as their interactions. The entire work is 

characterized by the philosophical-legal method and the method of legal 

hermeneutics, manifested in the appeal to the works of philosophers for 

argumentation and their interpretation in a legal framework consistent with the 

method of legal liberalism. 

Scientific Novelty of the Dissertation Research. The results obtained in this 

study possess scientific novelty. Firstly, a new interpretation of the concept of the 

source and form of law has led to an original approach to dividing law into private 

and public based on the criterion of voluntariness. This criterion differs from those 

previously proposed in legal literature in that it allows for the definition of public 

relations even in which the state is not a party. Such situations include the delegation 

of public functions to private individuals, as well as relations where the freedom of 

individuals is maximally limited, as in relations with monopolists. 

Secondly, the work presents a new perspective on the genesis of private law, 

explaining it through dialectical laws (the unity and struggle of opposites, the 

transition of quantitative changes into qualitative ones, the negation of negation), 

and the processes of formalization and publicization. The genesis of private law is 

important for understanding the laws of legal development. 



Third, a new method for determining the scope of contractual freedom for 

individuals (the test of overriding mandatory provisions) is proposed. This test is 

based on the premise that the Civil Code distinguishes different types of imperative 

norms based on their importance for the stability and security of the legal order. 

Some of these norms are directly applicable (Article 1192 of the Civil Code of the 

Russian Federation), that is, those "which, due to being specified in the mandatory 

norms themselves or due to their special significance, including ensuring the rights 

and legally protected interests of participants in civil transactions, regulate the 

relevant relations regardless of the applicable law." The remaining norms, despite 

their mandatory nature, may be ignored by the parties at their own discretion. This 

approach will significantly expand the scope of contractual freedom in Russian 

private law, moving from the current presumption of the mandatory nature of civil 

law norms to the presumption of their optionality. This method of defining the scope 

of contractual freedom is linked to Article 169 of the Civil Code of the Russian 

Federation and resolves the problem of the practical application of Article 168 of the 

Civil Code of the Russian Federation.  

Fourth, in light of the newly developed criterion for dividing law into private 

and public, a methodology for distinguishing mandatory norms of civil legislation 

into private and public law is proposed. This methodology resolves the theoretical 

problem of distinguishing between them, which is important in practice. The 

practical significance of this distinction lies, in particular, in eliminating the 

possibility of applying public law liability measures under the guise of civil liability 

measures. 

Fifth, an analysis of contracts concluded by the state, as a subject of civil law, 

reveals that they are constructed without regard for synallagmatic relationships, and 

in those contracts where the state acts as their registrar, there is always a temporal 

gap in synallagmatic relationships. This conclusion leads to the recognition of an 

unconditional right of the state's counterparties under such obligations to 

compensation, which can take various forms (proportionate price reduction, offset, 



etc.), that is, the right to equalize relations, restoring equivalent, market-based 

exchange. 

Sixth, a comprehensive private-law concept for regulating the digital 

environment is presented, based on a modified "walled garden" doctrine. 

The dissertation research allowed the author to formulate and substantiate the 

following key propositions, which are submitted for defense: 

1. The genesis of private law is determined by dialectical laws. From the law 

of the unity and struggle of opposites, it follows that private and public law, while 

normatively unified, are opposed to one another and exist in a state of antagonism. 

According to the law of the transition of quantitative changes into qualitative ones, 

the accumulation of contradictions between private and public law, manifested in an 

imbalance between them and the suppression of one by the other during the 

formalization of legal norms, leads to a transition to a new legal state. This new legal 

state is the realization of the law of the negation of the negation, when the legal cycle 

shifts from private law to public law and vice versa. 

2. Since private law has freedom as its source, it can only manifest itself in 

the form of voluntary behavior. Formally defined rules of conduct, voluntarily 

accepted by subjects of civil law, create the private legal order. The legislator reflects 

these rules by formulating the norms of civil law. Civil law is considered private law 

to the extent that it reflects the objective order of social relations created by civil 

circulation, consisting of private law acts. 

3. Since public law presupposes relationships of authority and subordination, 

where voluntariness is impossible, private and public law norms are not subject to 

convergence. This principle is key and fundamental to all law. Otherwise, the effect 

of legal emergence (or the effect of inappropriateness) arises. 

4. Civil law norms adopted by the state are, as a general rule, dispositive. 

Imperative norms of civil law establish either restrictions, mandatory instructions, 

or represent a legal definition. If such imperative norms do not reflect the objective 

order created by civil circulation, but propose a different rule at the discretion of the 

legislator, they must be considered norms of public law. Public law norms of civil 



legislation, even if specifically designated as such by the legislator, must be 

interpreted in favor of individuals based on the principles of private law, without 

allowing for an expansive interpretation. 

5. Private law restrictions on property rights, based on the understanding of 

this right as the absolute dominion of an individual over a thing, must not be 

subjective or arbitrary (e.g., based on political or moral grounds). Conversely, 

restrictions on property rights must stem from objective reasons, arising from 

technical, sanitary, and other natural obstacles to objective reality. Therefore, 

confiscation (other forced seizure) or destruction of private property by the state 

cannot be applied as a measure of civil liability. 

6. Based on the fact that property rights are a relationship between an 

individual and a thing, property rights are a materialized result of behavior, reflecting 

the personality of those who created it, owned it, or participated in its alienation. 

Private property arises from voluntary (market) behavior, while public property 

arises from coercion. It is precisely because freedom is prioritized over coercion that 

equality of ownership forms should not exist. Just as private property was 

discriminated against under socialism, and priority was given to state property, so 

under capitalism, priority should be given to the property of a private individual, 

either as an individual or as a legal entity controlled by them. 

7. To resolve the issue of whether a given civil law rule is binding on parties, 

it is proposed to use the test of overriding mandatory provisions. A rule is binding 

only if the rule regulates the relevant relations independently of the applicable 

national law, i.e., it is a rule of direct application. 

8. Synallagmatic relations do not exist in contracts where the state is a party, 

since the private law concept of good faith, manifested in synallagma, is not 

applicable to it. 

9. Atypical relations in private law are relations that differ from the 

standardized forms of legal communication regulated by the state and, possibly, 

deviate from the principles of private law. There are atypical entities, objects, 

institutions, and contracts. To the extent that such relationships do not comply with 



private law principles, public law guarantees are necessary to protect the rights and 

freedoms of participants in civil transactions. 

10. A modified "walled garden" doctrine should be adopted for Russian online 

platforms. This doctrine provides immunity from prosecution, subjecting platforms 

only to imperative legal norms, and promotes the principle of platform self-

regulation. This doctrine is a private law concept of digitalization. 

Theoretical and Practical Significance. The theoretical significance of the 

study lies in its dissertation's elucidation of the essence and purpose of private law 

institutions, which fully express the idea of freedom. The practical significance of 

the study, in a broad sense, lies in the fact that the legal constructs created and the 

new interpretation of classical institutions enable the application of the resulting 

concept to civil law reform. In a narrow sense, its practical significance is evident in 

the specific solutions to specific legal problems (presumption of knowledge of the 

law, absolute dominance of the owner, etc.), as well as in the holistic concept of 

regulating the digital environment. 

  



II. Summary of the Work 

 

The introduction reflects the relevance of the research topic, provides a 

literature review, defines the object, subject, goals, and objectives of the study, and 

the research methods. It also outlines the structure of the work, reveals the theoretical 

and practical significance of the dissertation, and presents the theses to be defended. 

The first chapter presents the genesis of private law. Section 1.1 emphasizes 

the complex process of transition from free law, when individual activity was 

minimally controlled by the state, to the full legislative regulation of all spheres of 

private life through the formalization and publicization of law. Formalization is 

understood as the process of legislatively enshrining certain norms, which is both 

natural, when the law reflects objectively established social relations, and arbitrary, 

when the legislator establishes a different rule. Publicization refers to the blending 

of private and public law, leading to a blurring of sectoral boundaries, which entails 

a series of consequences discussed in Chapters 2-3. The genesis of private law lies 

in the separation of private law and private autonomy from public law and coercion. 

The second section of the work explains the difference between private and 

public law, noting that they have different sources. The source of private law is 

freedom (relations of formal equality), while that of public law is coercion (relations 

of authority and subordination). Different sources determine different forms of law. 

In the case of private law, this is behavior, while in the case of public law, it is the 

will of the state, embodied in law. Accordingly, the distinction between private and 

public law can be made based on the criterion of voluntariness. Depending on how 

social relations are established (freely or coercively), private and public law are 

distinguished. Coercion of subjects of private law into involuntary patterns of 

behavior, established both directly and indirectly by the state or another authority 

(e.g., the church in the feudal era), shapes public law as relations of authority and 

subordination. 

An analysis of civil law norms allows us to conclude that many of them are of 

a public law nature, as they do not reflect the private law order created by civil 



circulation. Public law norms of civil legislation are adopted by legislators to achieve 

public law goals that run counter to the civil law method, the individualism of private 

law, and its equalizing justice. This creates the effect of legal emergence (or the 

effect of inappropriateness), where private law contains public norms and public law 

contains private norms. The application of public law norms under the guise of civil 

law, without proper public law guarantees, violates the rights of private law subjects 

and infringes on private autonomy. Therefore, legislators should distinguish between 

public law and private law norms of civil legislation. 

The third section presents a view of self-regulating communities, which 

suggests that not only has the state never been the sole legal entity for the unification 

of the efforts of a large number of individuals, but, moreover, it has gradually lost 

its exclusivity (losing its monopoly on legitimate violence, justice, and lawmaking) 

and effectiveness, since its methods of governance rely primarily on violence, 

coercion, and subordination, while the methods of other organizations rely on soft 

power and voluntary submission. Associations of individuals have formed states and 

continue to sanction them. 

It naturally follows from this that the state should not impose excessive public-

law restrictions. The state should retain only its public-law obligations, and the rights 

corresponding to these obligations should be exercised only to the extent that they 

directly serve the fulfillment of the legally established obligation (the function of the 

state). In order to preserve private autonomy, a framework for broad self-regulation 

must be created, which presupposes a notification procedure for the creation of legal 

entities, the absence of types of economic activity that could not be carried out by 

non-governmental organizations (private currencies, space programs, nuclear 

energy, etc.) and a number of other freedoms arising from the laissez-faire principle. 

In other words, the burden of argumentation in lawmaking must be redistributed, 

moving toward a presumption of private-law decision-making in civil law. That is, 

if a legislator wishes to introduce certain mandatory norms, they must convincingly 

demonstrate that (1) the objective order is not working, that there is a "market 

failure," as economists call it; (2) that state intervention will not result in legal 



emergence; (3) that the state is prepared to provide appropriate legal guarantees and 

will bear responsibility for this intervention. 

The second chapter examines the incorporation of public norms into private 

law using typical institutions (property, contracts, and process) as examples. Section 

2.1 draws several conclusions for property law. Understanding property law as the 

relationship between a person and a thing, the concept of ownership is formulated 

as a reified result of behavior, which implies that ownership objectively bears the 

imprint of previous owners and influences the current owner. Thus, the division 

between private and public law implies a division between private and public 

property. While private property is an expression of freedom (voluntary behavior 

expressed in market, i.e., equivalent, and therefore synallagmatic exchange), public 

property represents coercion, which is embodied in various forms (taxes, fines, 

confiscations, distortion of property relations, constitutional obligations of citizens 

to protect state property, etc.). 

The greater the coercion, the more public property there is in an economy, 

suppressing private autonomy. The key characteristics of public property, according 

to the European legal tradition, are its inalienable nature and the ability of any person 

to access it or distribute it in the interests of all citizens. The state must manage such 

property not in its own interests, but in the interests of its citizens, since, as shown 

in Chapter 3, civil law categories (interest, will, good faith, etc.) do not apply to the 

state. 

A number of practical conclusions follow from the above. Thus, public and 

private property are not equal; they should be governed by separate legislation and 

have different scopes of ownership powers. The Russian Constitution and federal 

laws do not imply equality of ownership forms, which contradicts the provision of 

equal protection. Based on the priority of freedom over coercion, the work concludes 

that private property has the primacy and supremacy over state property. Under 

capitalism, unjustified increased state intervention in private law poses a threat to 

the market legal order. 



Consequently, within a market economy, private law and private property 

must prevail. To ensure the priority of private property, a model of absolute 

dominance of the private owner over his property must be established, and 

restrictions on property rights must be objective in nature, expressed in purely 

technical, sanitary restrictions that stem from the very nature of things, i.e., are 

determined by the natural obstacles of objective reality. Public elements in property 

rights are permissible only if they provide the highest guarantees. For example, if a 

registration system is introduced, the registry must not only be public and reliable, 

but also bear full financial responsibility to individuals. 

Section 2.2 is devoted to excessive public restrictions in the law of obligations. 

Using a number of restrictions (regarding the legal forms of legal entities, the content 

of contracts, etc.) as examples, it is shown that these prohibitions pursue various 

public law objectives (primarily fiscal) or serve preventative purposes to simplify 

administrative management. The most noticeable discrepancy with the principles of 

private law arises when examining Part IV of the Civil Code of the Russian 

Federation, as its public law nature becomes clear. Thus, the majority of rights arise 

solely through administrative procedures (inventions and utility models, trademarks 

and service marks, geographical indications, industrial designs, plant varieties, 

appellations of origin, and even trade names, given that protection is only granted if 

the name is entered in the Unified State Register of Legal Entities), while the 

methods of protecting rights are more in line with public law (collection of punitive 

damages, seizure and destruction at the infringer's expense of tools, equipment, and 

other means used to infringe exclusive rights, confiscation of goods, etc.). 

Frequently, certain prohibitions or regulations originate not with the 

legislator, but with the law enforcement agency, through the imposition of 

mandatory provisions on certain norms. Therefore, the paragraph criticized the 

concept of imperative - dispositive norms, which assumes that the nature of a norm 

is determined by the court in each specific case through interpretation. Norms can 

be purely dispositive or imperative (unilaterally imperative). Only the legislator 

determines whether a specific norm falls into the first or second category. A court is 



not competent to determine whether a norm is imperative, since determining whether 

a norm is an abstract, universal, and binding rule, based on the separation of powers, 

is the responsibility of parliament. 

By recognizing the same rule as imperative in one case and dispositive in 

another, courts treat unequal rights equally, which contradicts the fundamental 

principles of private law and undermines legal certainty. It is proposed that civil law 

rules be generally considered dispositive, even to the extent that legislators 

specifically designate each mandatory rule. To resolve the issue of whether a given 

civil law rule is binding on parties, it is proposed to use the test of overriding 

mandatory provisions rules (comparison through the prism of private international 

law). Any rule is mandatory only if it regulates the relevant relations independently 

of the applicable national law, i.e., it is a rule of direct application. The question 

arises as to what constitutes overriding mandatory provisions norms. There is 

established case law recognizing a number of norms as such. These typically include 

the foundations of legal capacity, norms regarding the form of real estate 

transactions, antitrust prohibitions, and so on. By systematizing them, it is possible 

to formulate a closed list of overriding mandatory provisions norms, establishing a 

presumption of the dispositive of all others. In this way, it is possible to move from 

the current presumption of the mandatory nature of civil law norms to a presumption 

of their dispositive. 

Section 2.3 is devoted to excessive restrictions in procedural law. The 

principle of optionality forms the core of civil procedural law. In turn, the 

embodiment of the process, its form in the form of specific procedures established 

by law, can be characterized as mandatory. The imperative principles of the process, 

as outlined in the literature (the court's primacy, its authority, and control of the 

process according to a predetermined form), determine the imperativeness of the 

procedure, but not the imperativeness of the substance of the process. The 

imperativeness of the procedure is determined by the need to protect public and state 

interests and must always provide guarantees to the parties to the process. 



To the extent that imperative norms are not aimed at providing public-law 

guarantees, they are redundant and therefore should not be applied by the courts. 

Specific measures to liberalize procedural legislation are proposed, including 

allowing for changes in statutes of limitations by mutual agreement of the parties, 

the parties' choice of judges, the unification of claims procedures, etc. The key 

conclusion of this section is the need to harmonize the rules of civil and arbitration 

procedure and further liberalize them, following the example of international 

commercial arbitration, since in the current state, gradations in the process based on 

the degree of coercion are evident (most pronounced in civil procedure, less so in 

arbitration, and least of all in international commercial arbitration). 

The third chapter is devoted to atypical institutions in private law that deviate 

from conventional regulation. Thus, section 3.1 examines public-private relations. It 

has been established that the criteria for their definition are: direct or indirect 

participation of the state as a party to the legal relationship and/or mandatory 

regulation of the relationship. Public-private relationships blur the boundaries 

between private and public law and deviate from conventional taxonomy. These 

relationships offer alternative regulation, circumventing the fundamental provisions 

of private and public law in order to satisfy state interests. Although each 

relationship can be legally regulated by both private and public law, it seems 

appropriate to use the branch of law that best suits the nature of the specific 

institution. The criterion of voluntariness underlies the division into branches: if a 

person's behavior is predominantly unfree, then the institution in question is more 

likely to fall under public law; if it is free, then it falls under private law. 

These theoretical conclusions allowed us to draw a number of practical 

conclusions when analyzing specific legal institutions. Thus, confiscation in civil 

law is a public law institution; it denies freedom of property and should be applied 

only within the framework of criminal and administrative proceedings, as the seizure 

of property must occur only with due regard for the enhanced guarantees of public 

law, as is customary in the European legal tradition. Furthermore, it was revealed 

that concession agreements (public-private partnerships) imply monopoly contracts, 



a lack of transparency and public accountability, and the commercialization of goods 

that should be publicly accessible (roads, healthcare facilities, etc.), which 

determines their atypical nature in private law. 

State participation in private companies with a monopoly position in the 

market, as well as the ability through them to influence an unlimited number of 

private law entities with mandatory regulations without public law guarantees, not 

only circumvents parliamentary procedures but also distorts the purposes of public 

law by introducing an element of commercialism. Public-private relations 

presuppose an abundance of imperative norms that significantly limit the freedom 

of civil parties. This even leads to the fact that after death, as a general rule, any 

organs and tissues can be removed from the human body without hindrance. Labor 

law, the overwhelming majority of whose norms are imperative, nevertheless does 

not provide workers with the highest guarantees inherent in public law. In the 

pension system, the state determines the pension amount, can suspend payments, 

raise the retirement age, and otherwise significantly limit an individual's property 

rights without incurring financial liability for this, although pension provision was 

originally a private law institution, where such unilateral interventions into another's 

property sphere were not permitted. 

The main conclusion of this section is that a clear demarcation of legal 

institutions into private and public is a legal necessity. Complex branches should be 

organized through the principle of branch primacy. In private law branches, the 

principles of private law, not public law, should apply. Mixing them is unacceptable, 

as it poses a danger to the legal order due to its negative consequences. 

Section 3.2 focuses on the issue of atypical relations in private law. Atypical 

relations in private law are relations that differ from the standardized forms of legal 

communication regulated by the state and, possibly, deviate from the principles of 

private law. There are atypical subjects, objects, institutions, and contracts. The 

characteristics of atypical relations are as follows: 

1. They are established involuntarily for subjects of private law. 



2. These are complex and weakened relations, where public law or the state is 

present as a party. 

3. These are relations built outside the synallagmatic connection between 

subjects. 

4. There is a lack of legislative regulation of these relations. 

Due to the complex nature of the modern market economy, it has more 

atypical relations than even during the Soviet period. Legislators are finding it more 

difficult to keep up with their regulation. Further developing the provisions of 

Chapters One and Two, it is established that the state can never be, either in reality 

or formally, a legally equal party in civil transactions with individuals and non-state 

legal entities. Any state participation in private relations publicizes them, depriving 

them of their unique civil law properties (formal equality of the parties, mutual 

independence, financial autonomy, etc.), and therefore general rules developed for 

private law entities cannot be applied to these relations. 

Atypical obligations are also those constructed without a synallagmatic 

relationship. Such atypical types include escrow, factoring, forfaiting, leasing, 

distribution, commercial concession, and certain other agreements, as these 

relationships violate the general paradigm of private law relations as bilateral. 

Synallagma presupposes a bilateral and reciprocal relationship (Do, ut des and Do, 

ut facias). If third or fourth parties are involved, then the synallagmatic relationship 

exists only between individual parties to the obligation (for example, the franchisor 

and franchisee, but not between a franchisee and another franchisee). Such atypical 

contracts presuppose separate bilateral synallagmatic agreements that do not form a 

mutually conditioned unity, which predetermines their atypical nature. 

Contracts with the state pose a particular problem, as they lack a synallagmatic 

relationship. This connection is absent because the private law concept of good faith, 

which is the normative basis of the contract and determines the synallagmatic 

structure of the obligation arising therefrom, is not applicable to the state15. There is 

                                                           
15 Novitskaya, A.A. Formation of the doctrine of contract in Roman jurisprudence: dis. candidate of legal sciences: 

12.00.01 / Novitskaya Anna Andreevna; [Institute of State and Law of the Russian Academy of Sciences]. - M., 2014. 

P. 53. 



also no synallagmatic connection because the state cannot impose 

counterconditions; the state enters into certain contracts not because it "gives so that 

you will give," but because it fulfills its public duty, determined by law and not by 

free will. States typically establish a method of acquiring goods and services for 

themselves, distinct from the general civil law, with special procedures. Given that 

the obligation in these cases does not arise simultaneously for both parties to the 

relationship (the genetic aspect of reciprocity), and the performance of the contract 

by one party is not conditioned by the performance of the other party (the functional 

aspect), there is no basis for calling this a synallagmatic obligation. Synallagmatic 

relations are also absent in contracts with the state because they often lack equivalent 

exchange, consideration is either below or above the contract's market price, and the 

state itself can impose punitive measures of liability on suppliers that are not inherent 

in private law. The state's role as a registrar (of legal entities, real estate rights, 

intellectual property, and means of individualization) always implies a temporal 

break in synallagmatic relations. Therefore, the state is obligated to ensure the 

protection of the legitimate interests of the parties to such obligations, and in cases 

where this proves impossible, to liable regardless of fault. 

The paper also examines the issue of legal practice moving away from the 

traditional understanding of a subject as a person or legal entity. Discussions are 

underway regarding granting legal personality to artificial intelligence, animal 

embryos, and even nature or its individual parts (forests, rivers, etc.). Thus, one can 

speak of the concept of floating subjects, where they can acquire and lose the 

properties of subjects. This is evident in the example of animals, which in the Middle 

Ages were subjects of criminal proceedings, later losing this characteristic. Now, 

questions about granting animals legal personality have once again become relevant. 

If these atypical objects are recognized as subjects of law, this will radically change 

civil circulation. In reality, such an approach merely multiplies public-law entities 

and implies a rejection of the methods and principles of private law, which seems 

incorrect. The boundary between object and subject must be sufficiently clear; 



mixed subject-object regimes leading to the violation of the rights of third parties 

must not be allowed.  

The key result of this section is the development of proposals for resolving 

contradictions arising from atypical relationships. It is determined that to the extent 

that such relationships do not comply with private law principles, public law 

guarantees are necessary to protect the rights and freedoms of participants in civil 

transactions. Thus, if a party to a contract is subordinate to the other party and their 

will is subsequently largely ignored, then coercion outweighs freedom, and 

therefore, the legal order naturally introduces more public law guarantees for the 

subordinate, as exemplified by employment contracts, franchising, and other legal 

systems. If there is no equivalent exchange, then synallagma is abandoned, and if 

there is no connection with other transactions providing such an equivalent, then the 

party is entitled to compensation. For the purposes of judicial interpretation of 

atypical relationships, it should be taken into account that if a transaction is atypical, 

then the rules on which the parties relied (i.e., the specific transaction) should be 

applied first and foremost, not similar provisions of the Civil Code. Analogy should 

be used only in exceptional cases, not as a general rule. In the hierarchy of regulatory 

means, behavior should take first place, followed by custom when this is impossible, 

and only as a last resort by analogy with law or legislation. 

Section 3.3 focuses on digital law issues. It presents an analysis and critique 

of the American "walled garden" doctrine, which implies platform self-regulation. 

The "walled garden" doctrine contrasts with the European approach to global 

regulation, which assumes more comprehensive and strict approaches to platform 

liability. According to the American approach, platforms are not liable for users' 

online actions, provided that the platforms did not influence their actions. This 

approach arose from American court practice based on Section 230 of federal law, 

which states that "no provider or user of interactive computer services shall be 

deemed to be the publisher or disseminator of any information provided by another 

information content provider". 



At the same time, a broader interpretation of the doctrine has been observed, 

for example, insofar as it applies not only to the online world but also to the real 

world, such as marketplaces and liability for the safety of goods sold. Emphasis is 

placed on the principle of algorithm neutrality, which ensures immunity from legal 

proceedings for platforms. If algorithms are not neutral, immunity is not granted. 

Algorithms must comply with legal principles and not violate them. Legislation 

should be aimed at protecting user rights and ensuring the transparency of 

algorithms. At the same time, liability should be commensurate with the nature of 

the transnational activities of corporations. The need for international conventions 

to regulate platform activities and harmonize legal approaches is clear. 

The main conclusion of this section is that platforms are contractual 

associations that reflect public interests, since the public interest is a sum of private 

interests. The "walled garden" doctrine develops the idea of cooperation and 

demonstrates how platforms can facilitate this. Platforms unite people across vast 

distances and create new types of free communities beyond the confines of the state, 

and therefore do not require the protection of public interests by public law. In 

contrast, platforms and users require private law, since, unlike public law, private 

law is more or less uniform throughout the world, reflecting prevailing economic 

relations. For the economic development of the Russian segment of the global 

network and IT corporations, the "walled garden" doctrine should be adopted with 

certain clarifications. 
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